This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


atjhttp  :  //books  .  qooqle  .  com/ 


r 


r^' 


PRINCIPL 


NTRACT   cr 

//- 


'/> 


AT  LAW  AND  IN  EQUITY: 


BEING  A  TREATISE  UN 

THE  GENERAL  PRINCIPLES  CONCERNING  THE 

VALIDITY  OF  AGREEMENTS, 

ITTH  A  SPECIAL  VIEW  TO  THE  COMPARISON  OF  LAW  AND  BQCITY, 

AND  WITH  REFERENCES  TO  THE  INDIAN  CONTRACT  ACT, 

tyjt  AND  OCCASIONALLY  TO 

ROMAN,  AMERICAN,   AND  CONTINENTAL  LAW. 


FREDERICK    POLLOCK, 

»)P  LINCOLN VlNN,  ESQ.,  PARIHSTEK-AT-LAW, 
LATE    FELLOW   OP  TRINITY   COLLEGE,    CAMBKIDOB 


LONDON : 
STEVENS  AND  SONS,  119,  CHANCERY  LANE, 

1876. 


LONDON  : 

STEVENS  AND  RICHARDSON,  PRINTERS,  6,  GREAT  QUEEN  STREET, 

LINCOLN'S-INN-FIELDS,  W.C. 


TO 
MY   MASTER  IN   THE   LAW 

THE  HON.  SIR  NATHANIEL  LINDLEY,  Knight, 

ONE  OF  HER  MAJESTY'S  JUSTICES  OF  THE 
COURT  OF  COMMON   PLEAS, 

I  DEDICATE 

THE   FIRST   FRUITS   OF   HIS   TEACHING. 


PREFACE. 


The  design  of  the  present  undertaking  is  to  supplement 
rather  than  to  compete  with  existing  works.  Notwith- 
standing all  that  has  been  written  on  the  law  of  Contracts, 
there  seems  still,  and  indeed  especially  at  the  present  time, 
to  be  room  and  occasion  for  a  Treatise  on  the  general 
principles  which  determine  the  validity  and  effect  of 
Contracts  in  their  inception. 

The  development  of  these  principles  in  English  proce- 
dure has  been  in  great  measure  a  concurrent  one  in  the 
courts  of  law  and  of  equity,  and  at  the  same  time  has  led 
to  apparent  conflicts  on  many  points,  and  real  conflicts  on 
some  points,  between  the  two  systems.  The  lamentable 
division  of  jurisdiction,  as  Lord  Westbury  called  it,  which 
has  now  come  to  an  end,  led  unavoidably  to  a  no  less 
lamentable  division  of  exposition  in  text-books.  Writers 
on  the  law  of  Contract  have  confined  themselves  (save  for 
very  brief  passing  notices  or  allusions)  to  the  common-law 
parts  of  the  subject,  leaving  the  rest  to  be  sought  in  books 
on  equity  jurisprudence,  where  in  the  press  of  other 
matter  there  was  no  room  for  its  adequate  treatment, 
apart  from  the  disadvantages  of  dealing  with  it  chiefly 
or  wholly  with  a  view  to  equity  procedure,  whereby  the 
more  general  and  permanent  elements  and  the  broader 
principles  of  law  on  which  the  rules  were  in  truth 
founded,  were  in  danger  of  falling  out  of  sight. 
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Moreover  there  are  realty  doubtful  questions  in  the 
application  of  the  leading  principles  of  Contract,  the  dis- 
cussion of  which  in  a  connected  form  has  hitherto  been 
almost  if  not  altogether  prevented  by  the  foregoing  and 
other  reasons. 

I  have  therefore  attempted  to  give  in  this  book,  so  far 
as  possible,  an  equal  and  concurrent  view  of  the  doctrines 
of  common  law  and  of  equity,  and  to  fix  the  scope  of  my 
subject  so  that  matters  of  doubt  and  difficulty  might  be 
considered  with  some  fulness. 

Among  the  topics  to  which  this  remark  especially 
applies  are  the  following :  the  power  of  married  women 
to  bind  their  separate  estate  by  engagements  in  the 
nature  of  contract ;  the  effect  of  the  rules  of  partnership 
developed  in  courts  of  Equity  in  limiting  the  capacity  of 
the  governing  bodies  of  companies  to  bind  the  corporation 
by  their  acts ;  the  assignment  of  contracts,  and  covenants 
running  with  land;  Mistake,  and  the  rectification  of 
instruments;  the  theory  of  Misrepresentation  as  distinct 
from  actual  Fraud;  the  equitable  doctrine  of  Undue 
Influence;  and  to  some  extent  the  peculiar  conditions 
attached  to  the  remedy  of  Specific  Performance. 

I  have  avoided  dwelling  on  anything  practically  unim- 
portant or  out  of  date,  unless  for  special  reasons,  and 
have  sought  to  be  brief  in  the  statement  of  clear  and 
familiar  law.  And  I  have  confined  myself,  where  it 
seemed  possible,  to  citing  the  latest  and  best  authorities, 
so  as  to  indicate  the  means  for  a  complete  search  without 
multiplying  merely  illustrative  references.  At  the  same 
time  I  have  endeavoured  to  show  distinctly  the  authority 
which  establishes  each  separate  proposition,  so  that  the 
reader  may  not  have  to  look  through  many  cases  to  find  at 
last  that  few  or  none  are  relevant,  but  may  bo  directed  at 
once  to  the  decisions  material  to  the  very  point  before  him. 
The  work  may  be  looked  upon  as  being,  in  its  general 
plan,  an  endeavour  to  answer  the  questions  that  arise 
upon  the  inception  of  a  contract.  Is  there  an  agreement 
concluded  in  terms  ?  (Ch.  I.)     Is  it  made  between  com- 
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petent  parties  ?  (Ch.  IL)  Does  it  satisfy  the  requirements 
of  the  law  as  to  form  (if  any  there  be  for  the  particular 
kind  of  contract)  (Ch.  Ill)  and  consideration  ?  (Ch.  IV.) 
Who  may  now,  or  hereafter,  sue  or  be  sued  upon  it  ? 
(Ch.  V.)  So  far  as  to  what  may  be  called  the  first 
elements.  We  have  further  to  ask  if  there  is  nothing  in 
the  matter  of  the  agreement  to  interfere  with  its  validity: 
whether  it  be  unlawful  (Ch.  VI.)  or  impossible  (Ch.  VII.) 
Again,  the  question  may  arise  whether  there  is  nothing 
to  prevent  the  expressed  consent  of  the  parties  from 
having  its  full  effect.  By  reason  of  mistake  (Ch.  VIII.)  the 
consent  may  be  only  apparent,  or  a  true  consent  may  be 
wrongly  expressed;  or  by  reason  of  misrepresentation 
(Ch.  DL),  fraud  (Ch.  X.),  coercion  or  undue  influence 
(Ch.  XL),  the  consent  of  one  of  the  parties  may  not  l>e 
binding  upon  him.  Finally  there  may  be  a  question 
whether  we  have  to  deal  with  one  of  those  curious  and 
more  or  less  anomalous  cases  where  there  is  an  agreement 
neither  void  nor  voidable,  for  some  purposes  recognized 
and  having  legal  consequences,  yet  not  directly  enforce- 
able (Ch.  XII.)  Questions  arising  on  the  performance 
or  discharge  of  contracts  are  not  considered  except 
incidentally. 

Some  digressions  have  been  deliberately  admitted, 
partly  for  reasons  of  practical  convenience,  partly  on 
account  of  the  subjects  having  a  special  interest  on 
historical  or  other  grounds.  In  one  or  two  instances  I 
have  sacrificed  scientific  arrangement  for  the  sake  of 
keeping  things  in  the  place  where  I  thought  a  reader 
would  expect  to  find  them:  thus  the  rules  as  to  the 
rescission  of  voidable  contracts  in  Ch.  X.  should  strictly 
have  formed  a  separate  chapter. 

The  Indian  Contract  Act  has  been  almost  constantly 
kept  in  view.  Most  of  the  sections  relevant  to  the  topics 
here  considered  will  be  found  cited  in  full  either  in  the 
text  or  in  the  notes.  Possibly  this  may  be  not  without 
practical  use  to  some  of  my  readers  :  but  apart  from  this, 
the  Contract  Act  deserves,  as  it  appears  to  me,  more 
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attention  from  English  lawyers  than  to  my  knowledge  it 
has  yet  received.  It  is  a  most  instructive  example  of 
what  can  be  done  to  consolidate  and  simplify  English 
case-law,  and  shows  better  than  any  discussion  can  do 
what  are  the  real  advantages  of  codification,  the  real  diffi- 
culties to  be  overcome,  and  the  most  likely  means  of 
overcoming  them. 

I  have  not  attempted  to  collect  American  authorities : 
the  ever  growing  bulk  of  English  reports  alone  is  already 
formidable  enough  to  deal  with.  But  some  account  has 
been  given  of  a  certain  number  of  decisions  of  the 
Supreme  Court,  selected  as  being  recent  or  otherwise  of 
marked  importance. 

Considering  the  amount  of  coincidence  (if  not  more 
than  coincidence)  between  English  and  Roman  law  in  the 
main  principles  of  Contract,  I  have  felt  justified  in  making 
a  pretty  free  use  of  the  Roman  law  for  purposes  of 
illustration  and  analogy.  I  have  also  referred  at  times 
to  modern  Continental  Codes,  especially  where  it  seemed 
that  light  might  be  thrown  on  a  topic  of  special  legis- 
lation, or  of  what  is  called  "the  policy  of  the  law," 
by  extending  the  range  of  observation.  However  no 
systematic  comparison  has  been  undertaken.  On  points 
of  Roman  law  (and  to  a  considerable  extent,  indeed,  on 
the  principles  it  has  in  common  with  our  own),  I  have 
consulted  and  generally  followed  Savigny's  great  work. 

My  obligations  to  foregoing  English  writers  are 
acknowledged  to  the  best  of  my  power  in  their  proper 
places  in  the  text.  Here  I  must  express  my  thanks  to 
my  friend  Mr.  W.  R.  Kennedy,  of  Lincoln's  Inn,  for 
valuable  suggestions  and  contributions,  especially  on  the 
subject  of  Ch.  VII.;  and  in  like  manner  to  my  friend  Mr. 
G.  H.  Blakesley,  of  Lincoln's  Inn,  especially  as  to  Ch.  X. 

F.  P. 

5,  New  Square,  Lincoln's  Inn, 

December,  1875. 
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NOTE   OF    SOME  EDITIONS  CITED,  AND 
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Benjamin  on  Sale.    Second  edition,  1873. 

Dart's  Vendors  and  Purchasers.     (Bart,  V.  k  P.)    Fourth  edition,  1871. 

LC.A.    The  Indian  Contract  Act  is  sometimes  thus  cited. 

Law  Journal.    Always  cited  by  the  number  of  the  voL  in  the  New  Series. 

Law  Reports.     The  Chancery  Appeal  and  Equity  cases  are  cited  as 

"Ch."  and  MEq."  simply. 
Lewin  on  Trusts.    Fifth  edition,  1867. 
Lindley  on  the  Jaw  of  Partnership.    (Sometimes  cKed  by  the  author's 

name  alone.)    Third  edition,  1878. 
Saunders'  Reports,  notes  to  by  the  late  Serjeant  Williams  (Wma.  Saund.) 

Ed.  1871.     Cited  by  the  paging  of  that  .edition,  not  the  pages  of 

Saunders. 
Savigny,  System  des  hentigen  romischen  Bechta  (Savigny,  or  Sav.  Syst) 

Berlin,  1840—1849. 
Savigny,  Das  Obligationenrecht  (Sav.  ObL)    Berlin,  1851—3. 
Smith's  Leading  Cases  (8m.  L.  C.)    Sixth  edition,  1867.    The  seventh 

edition  has  appeared  too  late  to  be  used. 
Vangerow,  Lehrbuch  derPandekten  (Vangerow,  Pand.)   Seventh  edition, 

Marburg  and  Leipzig,  1863. 
Pothier's  and  Story's  works  are  cited  by  the  consecutive  sections. 
Savigny  and  Vangerow  are  cited  indifferently  by  volume  and  page,  or  by 

the  consecutive  sections,  often  by  both. 


ERRATA. 


age    38,  Note  (a), 

for  2  M.  &  S. 

20  read  2M.AS 

„        40,      „      (a), 

„    Combe 

„     Coombe. 

„     174,     „      (c), 

„    C.P. 

„    Q.B. 

„     281,     „     (6), 

„    Gibson 

„     Qihon. 

„      330,  line  6, 

„  factum 

„    factam. 

„      464,  Note  (a), 

„    Edmunds 

„     Edmonds. 

„      558,  line  8  from  bottom,  „    56 

„    561. 

ADDENDA. 


P.  30,  note  (b).    Add  reference  to  Hickman  v.  Haynes,  L.  R.  10  C.  P.  598. 

P.  41.  S.  5  of  Lord  Tenterden's  Act  is  now  expressly  regaled  by  tho 
Statute  Law  Revision  Act,  1875,  38  &  39  Vict.  c.  66. 

P.  57.  Add  at  the  end  of  note  {d) :  Pleading  in  abatement  is  now  abolished 
by  the  rules  of  Court  under  the  Judicature  Act,  1875,  Order  XIX-,  rule  13, 
and  see  Order  XVI.,  rr.  13-16. 

P.  61.  A  married  woman  who  has  obtained  a  protection  order  can  give  a 
valid  receipt  for  a  legacy  not  reduced  into  possesion  before  the  date  of  the 
order :  Be  Coward  and  Adam* 9  Purchase,  20  Eq.  179. 

P.  63  note  (a).  As  to  the  recognition  of  separate  property  by  courts  of 
law  add  reference  to  Duncan  v.  Cashin,  L.  R.  10  C.  P.  554. 

P.  72.  The  extent  of  the  liability  of  a  married  woman's  separate  estate 
has  been  thus  considered  by  the  Master  of  the  Rolls.  "  A  married  woman  is 
liable — or  rather  her  separate  estate  is  liable  (for  there  is  no  personal 
liability  as  far  as  she  is  concerned) — to  make  good  all  contracts  which  are 
made  by  her  with  express  reference  to  the  separate  estate,  or  which  from 
the  nature  of  the  contract  itself  must  be  intended  to  be  so  referred  ;  but 
she  is  not  liable  even  for  general  contracts  which  from  their  nature  cannot 
be  so  referred  ;  a  fortiori  she  is  not  liable  for  general  torts,  but  her  husband 
is  liable.  *  Accordingly  the  separate  estate  cannot  be  made  liable  for  an 
independent  fraud  or  breach  of  trust.     Wainford  v.  Hey!,  20  Eq.  321,  324. 

P.  105.  After  Gray  v.  Lewis  add  reference  to  MacDowjall  v.  Gardiner, 
Court  of  Appeal,  Nov.  12, 1875,  (10  Ch.  606)  reversing  s.c,  20  Eq.  383. 

P.  136,  note  (e).  Add  reference  to  Beer  v.  London  and  Paris  Hotel  Co. 
20  Eq.  412,426. 

P.  142,  note  (o).  On  the  last  point  add  reference  to  Beer  v.  London  and 
Paris  Hotel  Co.  20  Eq.  412. 

P.  143.  As  to  "fixtures"  in  the  interpretation  clause  of  tho  Bills  of 
Sale  Act,  add  reference  to  Meux  v.  Jacobs,  L.  R.  7  H.  L.  431  ;  and,  as  to 
description  of  occupation,  to  Smith  v.  Cheese,  W.  N.  1875,  227. 

P.  162.  As  to  forbearance  to  enforce  a  doubtful  claim  being  a  good 
consideration  see  now  Wilby  v.  Ehjee,  L.  R.  10  C.  P.  497. 

P.  165,  note  (6).  Uanelty  By.  A  Dock  Co.  v.  L.  &  N.  W.  By.  Co.  has  been 
affirmed  in  the  House  of  Lords,  L.  R.  7  H.  L.  550 ;  on  the  point  hero 
referred  to  see  p.  556. 

P.  189,  note  (c).  Legal  proceedings  by  and  against  Friendly  Societies,  or 
their  branches,  in  the  names  of  their  trustees  or  officers,  are  now  regulated 
(from  Jan.  1, 1876)  by  the  Friendly  Societies'  Act,  1875  (38  A  39  Vict 
c.  60,  s.  21)  which  repeals  18  &  19  Vict.  c.  63. 

d 


Xlii  ADDENDA. 

P.  198.  The  County  Debentures  Act,  1873,  is  repealed  and  superseded  from 
1st  Jan.  1876  by  the  Local  Loans  Act,  1875,  38  &  39  Vict.  c.  83,  which 
enables  local  authorities  to  issue  transferable  debentures  and  debenture 
stock. 

P.  207.     Goodwin  v.  Fobarts,  in  Ex.  Ch.  is  now  reported,  L.  R.  10  Ex.  837. 
P.  224,  note  (c).    Add  reference  to  Ex  parte  Oliver,  4  Be  G.  &  Sm.  354, 
for  further  proceedings  in  same  matter. 

P.  230,  note  (e).  Panama  <k  S.  Pacific  Telegraph  Co.  v.  India  Rubber,  <Cr. 
Co.  is  now  reported,  10  Ch.  515  :  and  on  the  general  rule  against  an  agent 
for  sale  purchasing  for  himself,  add  reference  to  Marsh  v.  Whitmovc,  Sup. 
Ct.  U.  S.,  21  Wall.  178. 

P.  262.  So  in  Trist  v.  Child,  21  Wall.  441,  an  agreement  to  prosecute  a 
claim  before  Congress  by  means  of  personal  influence  and  solicitations,  of 
the  kind  known  as  "  lobby  service,"  has  been  held  void. 

P.  267.  Agreement  not  to  expose  immoral  conduct  held  void  as  against 
public  policy,  Browne  v.  Brine,  W.  N.  1875,  228. 

P.  303.     Cp.  Begbie  v.  Phosphate  Sewage  Co.  L.  R.  10  Q.  B.  491. 
P.  317,  Appendix  A.    Chimney  Sweepers  must  take  out  a  certificate,  and 
are  liable  to  penalties  for  exercising  their  business  without  one  :  38  &  39 
Vict  c.  70. 

P.  318,  Appx.  A.  tit.  Simony.  The  purchase  of  a  life  estate  in  an  advowson 
is  not  within  the  statute  of  Anne,  and  the  purchaser,  if  a  clerk,  may  offer 
himself  for  admission  on  the  next  avoidance  :  Walsh  v.  Bishop  of  Lincoln, 
L.  K.  10  C.  P.  518. 

P.  335.  As  to  "vis  major  "  cp.  Nichols  v.  Marsland,  L.  R.  10  Ex.  255,  258 
P.  364,  note  (6).  Add  reference  to  34  Beav.  576. 
P.  371,  note  (e).  Add  reference  to  Coward  v.  Hughes,  1  K.  &  J.  443. 
P.   463,  notes  (a),  (c).     Gofer's  ca.  is  now  affirmed   by  the  Court  of 
Appeal,  W.  N.  1875,  223. 

P.  467.  Fane  v.  Fane  is  now  reported,  20  Eq.  698  ;  the  grounds  of  the 
decision  are  less  general  than  appeared  from  the  Weekly  Notes. 

P.  552.  In  a  recent  number  of  the  American  Law  Review  (voL  9,  p.  435) 
the  writer  of  an  article  on  "  The  Effect  of  the  Seventeenth  Section  of  the 
English  Statute  of  Frauds  "  attempts  with  much  ingenuity  to  show  that, 
like  the  fourth  section,  it  is  only  a  law  of  procedure  imposing  a  condition 
precedent  to  the  remedy  by  action.  But  the  authorities  and  analogies 
relied  on  seem  inconclusive  in  themselves,  and  at  all  events  overborne  by  the 
marked  distinction  taken  by  the  Court  between  the  language  of  the  two 
sections  in  Laythoarp  v.  Bryant,  2  Bing.  N.C.  735, 747,  and  Lcrottx  v.  Brotcn, 
12  C.B.  801,  824,  826. 

As  to  purchase  for  value  without  notice,  in  the  passages  where  this  doctrine 
in  the  law  of  real  property  is  incidentally  mentioned  (pp.  199,  361)  nothing 
has  been  said  of  s.  7  of  the  Vendor  and  Purchaser  Act,  1874,  which  would 
have  radically  changed  the  law  on  that  subject.  It  was  understood  that 
this  enactment,  in  its  actual  form  and  connexion,  had  been  passed  by  some 
misadventure  and  was  to  be  repealed ;  and  it  is  now  repealed  by  b.  129  of 
the  Land  Transfer  Act,  1875,  38  &  39  Vict.  c.  87. 


CHAPTER  I. 

AOBEEMENT,  PROPOSAL,  ASD  ACCEPTANCE. 

It  is  somewhat  curious  that  no  such  thing  as  a  satisfactory  Contract  a 
definition  of  Contract  is  to  he  found  in  any  of  our  hooks.     The  "p^^^n 
truth  is  that  not  one  definition  hut   a  scries  of  definitions  is  conception, 
required,  and  this  want  is  supplied  hy  the  interpretation  clause 
of  the  Indian  Contract  Act  (to  he  presently  quote*  1)  with  a 
completeness  and  accuracy  which  in  the  present  writer's  judg- 
ment are  not  likely  to  he  much  improved  upon  for  any  practical 
purpose.     Before  we  come  to  this,  however,  it  is  worth  while  to 
3how,  hy  approaching  the  conception  of  Contract  from  a  more 
general  point  of  view,  of  how  special  and  complex  a  nature  the 
conception  really  is. 
One  always  thinks  of  the  consent  of  the  parties  as  the  main 

'thing  that  goes  to  make  a  contract,  as  heyond  question  it  is.  A 
contract  is  hefore  all  things  a  transaction  in  which  two  or  more 
persons  consent.    But  this  is  a  generic,  not  a  specific  description. 

.Every  contract  involves  consent,  hut  many  legal  transactions 

I  involve  consent  without  heing  contracts.     For  a  generic  name  A  branch  of 
of  all  legal  transactions  in  which  consent  is  necessary  we  may  fa^fo?* 

I  provisionally,  for  want  of  any  hetter  word,  use  the  term  Agree-  «enae— 
nient  in  the  widest  possihle  sense  (a).  Let  us  now  see  how  aJa^/ 
many  things  are  included  in  the  consent  that  makes  a  legal 
agreement.  Consider  a  familiar  and  unquestionable  instance, 
the  contract  of  sale.  The  first  thing  we  observe  is  that  it  takes 
not  less  than  two  persons  to  make  it.  In  this  and  in  most 
cases  there  are  in  fact  not  more ;  hut  others  readily  occur,  such 
as  partnership,  where  the  number  is  not  limited.     The  next 

(a)  Yertrwy  m  used  by  Savigny,      p.  307)  we  follow  almost  literally 
whose  analyefe  (Syst  §  140,  vol.  3.,         in  this  paragraph. 
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'thing  is  that  these  persons  have  a  distinct  intention,  and  the 
intention  of  both  or  all  of  them  is  the  same.  Without  this  one 
I  obviously  cannot  say  there  is  an  agreement.  Next,  they  must 
I  be  aware  that  their  intentions  agree  :  in  other  words,  they  must 
communicate  them  to  one  another,  for  it  is  again  obvious  that 
uncommunicated  intentions,  however  exactly  they  correspond, 
do  not  make  an  agreement.  Moreover  the  scope  of  the 
intention  is  material.  If  people  make  arrangements  to  go  out 
for  a  walk  or  to  read  a  book  together,  that  is  no  agreement  in  a 
legal  sense.  Why  not  ?  Because  their  intention  is  not  directed 
to  legal  consequences,  but  merely  to  extra-legal  ones  ;  no  rights 
or  duties  are  to  be  created.  In  the  case  of  the  sale  the  buyer 
and  the  seller  intend  to  acquire  new  rights  and  undertake  new 
duties.  The  buyer  means  to  become  the  owner  of  the  goods, 
and  the  seller  to  become  his  creditor  for  the  price,  and  this  is 
what  gives  the  agreement  its  legal  character  (a).  The  intention 
of  the  parties  must  therefore  be  an  intention  directed  to  legal 
consequences  ;  and,  finally,  those  consequences  must  be  such  as 
to  confer  rights  or  impose  duties  on  the  parties  themselves. 
The  judgment  of  a  full  Court,  or  the  verdict  of  a  jury,  fur 
example,  expresses  a  common  intention  of  several  persons  which 
has  legal  consequences  for  its  immediate  object,  and  yet  it  is 
not  an  agreement.  Nobody  would  think  of  calling  it  so. 
Why  not  ?  Because  the  rights  and  duties  determined  by  the 
judgment  or  verdict  are  not  those  of  the  judges  or  jurors.  The 
result,  then,  comes  out  in  this  way : 

Definition       When  two  or  more  persons  concur  in  expressing  a  common 

of  agree-     intention  so  that  rights  or  duties  of  those  persons  are  thereby 

ment :   co-                              .    .     °  *                                  * 

vers  much  determined,  this  is  an  agreement  (b). 

more  than 

contract. 

(a)  The  difference  is  "dara  in  die-  rung,  wodurch  ihre  Kechteverhalt- 
sem  der  Wille  auf  ein  Rechtsver-  nisse  bestimmt  werden.  Savigny, 
haltniss  all  Zweck  gerichtet  ist,  in  Syst  §  140  (3,  809).  This  is  one  of 
jenen  Fallen  auf  andere  Zwecke  "  :  the  things  which  look  very  obvious 
the  want  of  an  English  equivalent  when  they  are  once  stated,  and  the 
for  RechttvtrkiUtnui  has  made  Borne  reader  may  be  tempted  to  think  it 
circumlocution  unavoidable  in  the  too  obvious  to  be  worth  making  so 
text.  much  of.  But  it  is  just  these  obvious 
(6)  The  original  words  are  sub-  things  which  remain  hidden  or  un- 
joined, as  a  perfectly  literal  trans-  fruitful  till  a  man  of  true  scientific 
lation  is  not  practicable  :  Vertragist  genius  like  Savigny  sees  the  impor- 
die  Vereinigung  Mehrerer  zu  einer  tance  of  bringing  them  distinctly 
Ubereinstimmenden     Willenserkla-  into  the  light 
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The  first  point  that  strikes  us  in  this  definition  is  its  extreme 

comprehensiveness.     It  includes  every  kind  of  transaction  which 

affects  the  rights  of  the  parties  and  to  which  the  consent  of  more 

than  one  of  them  is  necessary.    Not  only  contract,  but  every  sort 

of  conveyance  is  covered  by  it ;  even  a  conveyance  by  way  of 

absolute  and  immediate  gift     (Conveyance,  of  course,  contains 

something  hey ond  agreement,  namely,  the  transfer  of  projwrty ;  all 

that  is  meant  is  that  every  conveyance  includes  an  agreement) 

The  last  item  is  at  first  sight  startling,   especially  as  there  are 

certain  ways  of  making  a  gift  (otherwise  than  by  a  transfer  of 

property)  in  which  the  assent  or  knowledge  of  the  donee  is 

immaterial  («).     But  to  say  that  a  conveyance  by  way  of  gift 

imports  an  agreement  is  only  to  say  that  ownership  cannot  be 

thrust  on  a  man  against  his    will,  and   in  this  form  there  is 

nothing  strange  in  the  proposition.     And  in  fact  there  is  express 

authority  in  our  law  to  show  that  "  it  requires  the  assent  of  both 

minds  to  make  a  gift,  as  it  does  to  make  a  contract "  (i.e.,  when 

the  gift  is  to  take  effect  by  way  of  a  transfer  of  property  to  the 

donee),  although  the  donee's  assent  is  readily  presumed,  and 

therefore  if  money  is  offered  as  a  gift  but  not  accepted  as  such, 

the  subsequent  agreement  of  the  parties  may  make  it  a  good 

loan  (b).     In  like  manner  the  definition  now  before  us  includes, 

of  course,  gratuitous   obligations  as  well  as  those  made  upon 

valuable  consideration.     So  much  as  to  its  general  contents.     It 

will  now  sufficiently  appear  that  its  proper  place,  in  this  highly 

general  form,  is  in  a  work  reviewing  the  whole  field  of  legal 

conceptions    in    the    most    general    manner    possible    (which 

Savigny*s  in  fact  does)  (e);  and  further  analysis  is  required  before 

we  can  arrive  at  anything  applicable  to  the  special  treatment  of 

contract 

The  central  part  of  this  group  of  ideas  is  tliat  the  parties  Further 
concur  in  exjrressing  a  common  intention.     Let  us  see  how  this  is  Howisthe 

intention 

(a)  Savigny.Syst.  §160  (4,145-50).  (r)  Nothing  would  be  earner  than  WpreMed  ! 
The  most  striking  case,  however, —       to  produce  any  amount  of  mistaken 

the    payment    of    another    man's  criticism  on  this  and  other  parts  of 

debt — is  at  least  doubtful  in  English  Savigny's  work  by  not  attending  to 

law.  its  true  object  and  character,  which 

(b)  Hill  v.  Wilson,  8  Ch.  888, 896 ;  are  fully  explained  by  himself  in  the 
Cp.  D.  3d,  5.  de  don.  10 ;  D.  44,  7  preface  to  vol.  1. 

<kobl,ctact.  55. 

B   2 
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brought  about.  They  must  be  assured  by  mutual  communica- 
tion that  a  common  intention  exists,  that  they  mean  the  same 
tiling  in  the  same  sense.  But  must  they  then  proceed  to  a 
further  act  of  expressing  this  intention  1  No,  there  is  no  need 
for  anything  more,  unless  indeed  it  is  understood  between  the 
parties,  as  in  particular  cases  it  may  be,  that  only  a  subsequent 
formal  expression  is  to  bind  them,  or  unless  something  more  is 
specially  prescribed  by  law.  When  the  communication  is  com- 
plete, the  expression  is  complete  ;  the  expression  of  the  common 
intention  is  the  sum  of  the  complete  communication  and  nothing 
else.  How  then  is  the  communication  completed?  We  only 
have  to  look  at  the  way  in  which  bargains  are  struck  or  go  off  in 
all  men's  experience.  The  communications  begin  with  a  pro- 
posal of  certain  terms  from  one  party.  The  other  either  accepts 
them,  when  there  is  an  end  of  it,  or  he  does  not,  when  again 
there  is  an  end  of  it  for  the  time  being  and  so  far  as  that  parti- 
cular proposal  is  concerned.  But  it  often  happens  that  one  or 
other  of  the  parties,  unwilling  merely  to  break  off,  thereupon 
suggests  something  rather  different ;  and  thus  they  may  go  on 
trying  counter-proposals  indefinitely  till  they  either  give  it  up, 
or  one  of  them  makes  a  proposal  which  the  other  can  accept  as 
it  stands.  Thus  the  conduct  of  every  bargain  which  is  struck  is 
ultimately  reducible  to  the  form :  Will  you  do  so  and  so  on 
.  such  and  such  terms  ? — I  will :  and  the  conduct  of  every 
attempted  bargain  which  goes  off  is  ultimately  reducible  to  the 
form  :  Will  you  do  so  and  so  on  such  and  such  terms  1 — I  will 
not.  We  can  put  all  this  together  into  a  statement  of  the 
following  kind : 


Mutual 
communi- 
cation by 
proposal 
and  ac- 
ceptance. 


The  mutual  communication  which  makes  up  an  expression  of 
common  intention  for  the  purposes  of  legal  agreement  consists 
of  proposal  and  acceptance. 

As  a  matter  of  historical  fact,  this  comes  out  in  the  most  striking 
and  definite  form  that  can  be  in  the  formal  question  (proposal) 
and  answer  (acceptance)  of  the  Eoman  Stipulation.  Yet  this 
particular  analysis  of  the  elements  of  contract  is  as  a  rule  com- 
paratively neglected  by  writers  on  the  civil  law,  while  its 
importance  as  a  distinct  part  of  the  legal  theory  is  fully  brought 
out  in  our  own  books.     However,  the  German  has  apt  technical 
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words  for  dealing  with  the  subject,  and  in  some  modern  lx>oks 
a  good  deal  of  attention  is  paid  to  it  ("). 

Thus  far,  however,  we  are  still  on  general  ground.     We  have  Specific 

not  yet  got  any  specific  mark  of  contract,  as  distinguished  from  J^J^^ . 

agreement  (=  Verirag)  in  the  wide  sense.  What  distinguishes  the  The  agree- 

agreement  in  a  contract  from  the  agreement  in  any  other  of  the  gl  *£  M  to 

transactions  falling  within  the  more  general  conception,  such  as  give  rise  to 

for  example  a  perfect  conveyance  ?    The  distinction  is  this  :  in  Jj^  ,g*" 

the  case  of  a  contract  something  remains  to  1x5  done  by  one  or 

by  each  of  the  parties,  which  the  other  has  or  will  have  a  right 

to  call  upon  liim  to  do.     Now,  in  the  language  of  Koman  law 

(which  is  often  adopted  by  our  own,  but  perhajw  cannot  strictly 

be  called  part  of  it),  there  is  a  technical  and  appropriate  name 

for  this  state  of  things.  When  one  man  has  a  peculiar  right  (i'.e., 

not  a  merely  public  right,  or  a  right  incident  to  ownership  or  a 

permanent  family  relation)  to  control  another  man's  actions  by 

calling  upon  him  to  do  or  forbear  some  particular  thing,  there  is 

said  to  be  an  obligation  between  them  (h).     The  person  whose 

action  is  thus  controlled  is  said  to  be  obliged  or  bound.    A") 

contract  accordingly  is  an  agreement  which  produces  an  obliga-  Und  1b  ex- 

tion(<r).     In  this  case,  therefore,  the  common  intention  expresseiP)re",,ed.  by 
v  /  *  a  promue. 

by  the  parties  has  this  peculiar  character,  that  it  contemplates  a 
future  performance  or  performances  to  which  one  or  each  of  them 
is  to  be  bound.  On  the  side  of  the  party  so  bound,  the  expres- 
sion of  this  intention  is  accordingly  nothing  else  than  an  under- 
taking to  perform  the  thing  he  is  bound  to — in  other  words,  a 
promise.  This  is  the  specific  mark  of  Contract  which  we  sought. 
That  which  distinguishes  it  from  the  genus  Agreement  is  that  the 
expression  of  intention  is  not  only  constituted  by  proposal  and 
acceptance,  but  includes  the  particular  kind  of  expression  which 
is  called  a  promise.  We  have  as  the  proper  groundwork  of  con- 
tract a  promise  determined  by  the  acceptance  of  a  proposal. 
The  notion  of  Agreement  in  its  largest  sense,  from  whicli  we 

(«)  See  Vangerow,  Pand.,  §  603  (expanding  Vertray  according  to  its 

%  248,  &c.,  7th  ed.).    The  terms  are  previous  definition)  thus  :  Vereiui- 

Antmg  =  Proposal ;  Annahme  =  Ac-  gung   Mehrerer  asu  einer    Uberein- 

ceptance.  stimxnenden  Willenserklarang,  wo- 

(h)  Sav.  Syst.  1.  338-9  ;  id.  ObL  1.  durch  unter  ihnen  eine  Obligation 

4,  §eq.  entstehen  solL     Saw  ObL  2,  7,  8. 

{()  Obligatoriecher   Vertrag,    or 
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set  out  to  tli is  end,  lias  now  served  our  purpose,  and  we  have  no 
more  to  do  with  it.  The  reason  for  saying  this  expressly  is  that 
we  shall  henceforth  find  it  convenient,  and  indeed  necessary,  to 
use  the  word  with  a  more  limited  meaning. 

Definition  §    The  leading  ideas  being  thus  worked  out,  the   next   thing 

Contract     would  be  to  embody  them  in  definitions.    This  part  of  the  work, 

Act.  however,  is  fortunately  done  to  our  hand  by  the  Indian  Contract 

Act  1872,  and  we  are  now  in  a  position  to  appreciate  the  value 

of  it.     The  second  section  of  the  Act  runs  thus  : — 

u  In  this  Act  the  following  words  and  expressions  are  used  in  the 
following  senses,  unless  a  contrary  intention  appears  from  the  con- 
text :— 

(a)  When  one  person  signifies  to  another  his  willingness  to  do  or 
to  abstain  from  doing  anything,  with  a  view  to  obtaining  the  assent 
of  that  other  to  such  act  or  abstinence,  he  is  said  to  make  a  proposal : 

(6)  When  the  person  to  whom  the  proposal  is  made  signifies  his 
assent  thereto,  the  proposal  is  said  to  be  accepted.  A  proposal  when 
accepted  becomes  a  promise  : 

(c)  The  person  making  the  proposal  is  called  the  "  promisor,"  the 
person  accepting  the  proposal  is  called  the  "  promisee  w  : 

(d)  When,  at  the  desire  of  the  promisor,  the  promisee,  or  any 
other  person,  has  done  or  abstained  from  doing,  or  does,  or  abstains 
from  doing,  or  promises  to  do  or  to  abstain  from  doing  something, 
such  act  or  abstinence  or  promise  is  called  a  consideration  for  the 
promise  : 

(e)  Every  promise,  and  every  set  of  promises  forming  the  con- 
sideration for  each  other,  is  an  agreement ; 

(/)  Promises  which  form  the  consideration,  or  part  of  the  con- 
sideration for  each  other  are  called  reciprocal  promises  ; 
(g)  An  agreement  not  enforceable  by  law  is  said  to  be  void  : 
(h)  An  agreement  enforceable  by  law  is  a  contract : 
(i)  An  agreement  which  is  enforceable  by  law  at  the  option  of 
one  or  more  of  the  parties  thereto,  but  not  at  the  option  of  the  other 
or  others,  is  a  voidable  contract : 

(7)  A  contract  which  ceases  to  be  enforceable  by  law  becomes  void 
when  it  ceases  to  be  enforceable. n 

Remarks        The  language  here  used  is  mostly  familiar  to  English  law,  so 
on  terms  :  y^  onjy  one  or  two  ^0[n^  q^  for  anv  xowgqfc.      In  English 

ment "       books  "  offer  "  is  constantly  used  as  a  synonym  for  "  proposal/' 

"contract."  anc*  P61^11?8  ^her  *^e  more  oit/en  ot tne  two«   The  use  of  the  one  or 
the  other  word  seems  a  pure  matter  of  taste.     For  a  legislative 
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definition,  of  course,  it  was  convenient  to  keep  only  one.  The 
distinction  between  " agreement "  and  "contract,"  by  which 
"contract"  means  only  a  valid  and  enforceable  agreement,  is 
new :  a  void  contract  is  according  to  this  definition  a  contradic- 
tion in  terms,  but  the  phrase  is  to  be  found  often  enough  in  our 
books.  The  distinction  is  new,  and  in  itself  quite  arbitrary ; 
but  it  answers  to  the  classical  difference  in  Latin  between 
contractus  and  pactum,  which  perhaps  suggested  it.  In  any 
case  the  innovation  seems  to  us  a  clear  improvement,  for  it 
makes  the  legal  meaning  of  the  words  more  precise  and  con- 
venient, without  doing  any  violence  to  former,  or  even  to  popular 
usage,  and  as  a  rule  we  shall  adopt  it  (a). 

The  subject  of  Consideration  is  reserved  for  a  separate 
chapter. 

The  distinction  between  void  and  voidable  transactions,  here 
expressed  in  the  form  of  a  definition,  is  one  of  the  most  funda- 
mental and  important  in  the  law,  though  a  great  deal  of  laxity  is 
to  be  found  even  in  modern  books  in  the  use  of  the  two  words. 

An  agreement  or  other  act  which  is  void  has  from  the  Ih^i li- 
ning no  legal  effect  at  all,  save  in  so  far  as  it  may  subject  the 
parties  to  penal  consequences  in  any  case  where  it  is  made  void 
by  some  special  prohibitive  law  which  also  im]M>ses  a  penalty. 
Xo  person's  rights  can  be  affected  by  it,  whether  he  1k»  a  party  or 
a  stranger. 

A  voidable  act,  on  the  contrary,  will  have  all  its  proper  legal 
effects  unless  and  until  it  is  disputed  and  pronounced  invalid. 
And  it  can  be  disputed  only  by  certain  persons  and  under 
certain  conditions. 

It  ir  needless  to  say  more  in  general  terms  of  this  distinction, 
which  we  shall  find  amply  illustrated  in  almost  every  branch  of 
the  subject.  We  must  note,  however,  that  the  language  of  sub- 
section (g)  is  not  exactly  applicable  to  English  law,  For  in  the 
chapter  on  Agreements  of  Imperfect  Obligation  we  shall  see  that 
there  are  many  agreements  which,  although  they  cannot  be 
enforced,  yet  are  by  no  means  to  be  spoken  of  as  void,  inasmuch 
as  they  are  otherwise  recognized  by  law,  and  have  distinct  legal 
consequences. 

(a)  The  distinction  might  be  ex-  durch  erne  Obligation  entstehen  soli 
hifaited  thus  in  Savignyis  termino-  Contract  =  Vertrag,  wodurch  eine 
logy:    Agreement  s  Vertrag,    wo-      klagbare  Obligation  enteteht. 
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The  main  principle  being  fixed  that  a  contract  is  constituted 
"by  the  acceptance  of  a  proposal,  it  remains  to  note  the  applica- 
tions of  it  in  detail,  winch  for  the  most  part  are  obvious  corol- 
laries, though  considerable  difficulties  arise  in  some  particular 
instances. 


Applica- 
tions; 
Revoca- 
tion of 
proposal. 


Cooke  r. 
Oxley. 


1.  A  proposal  may  be  revoked  at  any  time  before  acceptance, 
but  not  afterwards. 

For  before  acceptance  there  is  no  agreement,  and  therefore  the 
proposer  cannot  be  bound  to  anything  (a).  So  that  even  if  he 
purports  to  give  a  definite  time  for  acceptance,  he  is  free  to 
withdraw  his  proposal  before  that  time  has  elapsed.  He  is  not 
bound  to  keep  it  open  unless  there  is  a  distinct  collateral 
contract  to  that  effect,  founded  on  a  distinct  consideration.  If 
in  the  morning  A.  offers  goods  to  B.  for  sale  at  a  certain  price, 
and  gives  B.  till  four  o'clock  in  the  afternoon  to  make  up  Iris 
mind,  yet  A.  may  sell  the  goods  to  C.  at  any  time  before  four 
o'clock,  so  long  as  B.  has  not  accepted  his  offer.  But  if  B.  were 
to  say  to  A. :  "  At  present  I  do  not  know,  but  the  refusal  of 
your  offer  for  a  definite  time  is  worth  something  to  me ;  I  will 
give  you  so  much  to  keep  it  open  till  four  o'clock  "  (or  even,  it 
is  submitted,  "  If  you  will  keep  it  open  till  four  o'clock,  then, 
in  the  event  of  my  taking  the  goods,  I  will  add  so  much  to  the 
price ")  (b),  and  A.  were  to  agree  to  this,  then  A.  would  be 
bound  to  keep  his  offer  open,  not  by  the  offer  itself,  but  by  the 
subsequent  independent  contract.  This  doctrine  was  established 
by  Cooke  v.  Oxley  (c),  and  followed  in-  Routlcdge  v.  Grant  (d) 
and  other  cases.  However,  certain  criticisms,  not  very  easy  to 
understand,  have  been  made  upon  Cooke  v.  Oxley  ;  with  regard 
to  these  it  is  enough  to  direct  the  reader  to  Mr.  Benjamin's 
observations  (c),  with  every  word  of  which  we  agree.  It  is) 
different  in  the  modern  civil  law.  There  a  promise  to  keep  a( 
proposal  open  for  a  definite  time  is  treated  as  binding,  as  indeedf 
there  appears  no  reason  why  it  should  not  be  in  a  system  to) 


(n)  The  same  rule  applies  to  a 
proposal  to  vary  an  existing  agree- 
ment ;  Gilkcs  v.  Lean  i  no,  4  l\  B. 
K  S.  485. 

(b)  See  G.  X.  Ry.  Co.  v.  Witham, 
L.  R.  9  C.  P.  16  :  combining  this 
with  the  principle  of  Hochattr  v. 
De  h  Tovr,  2  E.  &  B.  678, 22  L.  J.  Q. 


B.  455,  and  Frost  v.  Kniyht,  L.  R. 
7  Ex.  Ill,  we  get  the  result  in  the 
text. 

(r)  3  T.  R.  653  ;  affd.  in  Ex.  C  h., 
see  note. 

(rf)  4  Bing.  653. 

{*>)  Benjamin  on  Sale,  51-55. 


i :  nay,  there  isN 

promise  to  keepC 

law  the  effect  oj) 
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which  the  doctrine  of  consideration  is  foreign  : 
held  in  effect  to  be  in  every  proposal  an  implied 
it  open  for  a  reasonable  time  (a).  In  our  own  law  i 
naming  a  definite  time  in  the  proposal  is  simply  negative  and 
for  the  proposer's  benefit :  that  is,  it  operates  as  a  warning  that 
an  acceptance  will  not  be  received  after  the  lapse  of  the  time 
named.  In  fact  the  proposal  so  limited  comes  to  an  end  of 
itself  at  the  end  of  that  time,  and  there  is  nothing  for  the  other 
party  to  accept.     This  leads  us  to  the  next  rule,  namely  : — 

2.  The  proposer  may  prescribe  a  certain  time  witliin  which  Deter- 
the  proposal  is  to  be  accepted,  and  the  manner  and  form  in  which  nmaAmei 
it  is  to  be  accepted.     If  no  time  is  prescribed,  the  acceptance  S^wof 
must  be  communicated  to  him  within  a  reasonable  time,     InF»««cribed 
neither  case  is  the  acceptor  answerable  for  any  delay  which  is  the  ^ie  xhae. 
consequence   of  the  proposer's  own  defaidt.     If  no  manner  or 
form  is  prescribed,  the  acceptance  may  be  communicated  in  any 
reasonable  or  usual  manner  or  form. 

This  is  almost  self-evident,  standing  alone;  we  shall  see  the 
importance  of  not  losing  sight  of  it  in  dealing  with  certain  diffi- 
culties to  be  presently  considered.  Note,  however,  that  thought 
the  proposer  may  prescribe"  a  form  or  time  of  acceptance,  he  can-  L 
not  prescribe  a  form  or  time  of  refusal,  so  as  to  fix  a  contract  on  I 
the  other  party  if  he  does  not  refuse  in  some  particular  way  or^ 
within  some  particular  time  (b). 

Among  other  conditions,  the  proposal  may  prescribe  a  parti- 
cular place  for  acceptance,  and  if  it  does  so,  an  acceptance  else- 
where will  not  do  (c).  The  real  question  in  cases  of  this  kind 
is  whether  the  condition  as  to  time,  place,  or  manner  of  accept- 
ance was  in  fact  part  of  the  terms  of  the  proposal. 

There  is  direct  authority  for  the  statement  that  the  proposal 
must  at  all  events  be  taken  as  limited  to  a  reasonable  time  (d)  ; 
not  that  it  has  ever  been  openly  disputed.  The  ride  is  obviously 
required  by  convenience  and  justice.  It  may  be  that  the  propo- 
ser has  no  means  of  making  a  revocation  known  (e.g.,  if  the  other 


(a)  Vangercw,  PantL  §  603    (3,  V.  S.),  4  Wheat.  225,  Langdell,  Sel. 

253) ;  see  L.  B.  5  Ex.  337,  ».  Ca.  on  Cont.  48. 

(6)  Fdtkotue  v.  Bindley,  11  0.  B.  {d)  Bailtft  ca.,  5  Kq.  428,  3  Oh. 

N.  8.  869,  875,  31  L.  J.  C.  P.  204.  592;  Ham*(fatc  Hotel  Co.v.  Montefiurtf 

[e)  &ia*m  t.  ffenthaw  (Sup.  Ct.  tame  Vo.v.  Goldmid,  L.  R.  1  Ex.  109. 
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party  changes  Ills  address  without  notice  to  him,  or  goes  on  a 
long  journey),  and  he  cannot  he  expected  to  wait  for  an  unlimited 
time.  There  is  also  direct  authority  to  show  that  an  acceptance 
not  communicated  to  the  proposer  or  his  agent  does  not  make  a 
contract  (a). 

Revoca-  3.  A  proposal  is  revoked  only  when  the  intention  to  revoke  it 

tion  of        i8  communicated  to  the    other  party.     Therefore  a  revocation 

proposal 

must  be      communicated  after  acceptance,  though  determined  upon  before 

^tod  Uni"   *e  ac^P^11^  i8  to°  late- 

before  Putting  out  of  the  question  for  the  present  any  difficulties  that 

acceptance,  j^y  qj^q  ^  ^  wjjat  jg  m  point  0f  law  the  true  date  of  the 
acceptance,  it  is  clear  from  the  cases  presently  to  be  mentioned 
Civilians  that  this  is  the  rule  of  the  common  law.  The  civilians  differ  on 
<**£«* :  the  point  Pothier  lays  down  a  directly  contrary  rule  in  a  well- 
Pothier^c  known  passage  (Contr.  de  Vente,  §  32)  which  we  need  not  repeat, 
Vange-  as  it  is  given  with  slight  abridgment  by  Mr.  Benjamin  (On 
Sale,  57-8.)  He  does  not  fail  to  see  the  manifestly  unjust  con- 
sequences of  letting  a  revocation  take  effect,  though  the  other 
party  has  received,  accepted,  and  acted  upon  the  proposal  without 
knowing  anything  of  the  proposer's  intention  to  revoke  it ;  but 
lie  escapes  them  by  imposing  an  obligation  on  the  proposer,  upon 
grounds  of  natural  equity  independent  of  contract,  to  indemnify 
the  party  so  accepting  against  any  damage  resulting  to  him  from 
the  transaction.  This  treatment  of  the  subject  wholly  overlooks 
the  consideration  that  not  intention  in  the  abstract,  but  commu- 
nicated intention,  is  what  we  have  to  look  to  in  all  questions  of 
the  formation  of  contracts  (b).  And  the  obligation  to  indemnify 
(which  must  be  classed  as  quasi  ex  delicto  if  anything)  is  not 
only  a  cumbrous  and  inelegant  device,  but  as  Mr.  Benjamin  points 
out,  overshoots  its  mark  by  being  in  turn  unfair  to  the  proposer. 
Far  more  satisfactory  is  Vangerow  (Pand.  §  603),  whose  opinion 
is  to  this  effect.  The  declaration  of  an  animus  contrahendi 
(whether  by  way  of  proposal  or  of  acceptance)  when  once  made, 
must  be  regarded  as  continuing  so  long  as  no  revocation  of  it  is 
communicated  to  the  other  party.     A  revocation  not  communi- 

(a)  AT  Tver  v.  Richardson,  1  M.  &  Eq.  9,  and  see  p.  15  infra. 

S.  557 ;  Modey  v.  Tinkler,  1  0.  M.  (b)  So  Mr.  Leake  justly  remarks 

&  R.  692 ;  Russell  v.  Thornton,  4  H.  (On  Contracts,  20,  w.). 
&  N,  788,  798,  804  ;   HebVs  ca.,  4 
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cated  is  in  point  of  law  no  revocation  at  all.  In  this  respect  the 
revocation  of  a  proposal  or  acceptance  must  Ixj  governed  by  the 
same  rules  as  the  proposal  or  acceptance  itself.  These  principles, 
it  seems  to  us,  are  entirely  right  if  tested  by  common  sense  and 
convenience,  and  are  in  accordance  with  the  authorities  of  the 
common  law  when  rightly  understood. 

4.  The  communication  of  an  acceptance  or  of  its  revocation  is  Accept- 

subject  to  the  same  rules  as  the  communication  of  a  proposal  or  JJ!J£^Jfon 

of  its  revocation.  thereof 

follows 
Mine  rules 
This  seems  obvious  enough,  yet  it  is  very  possible  to  overlook  upropossi. 

it,  and  more  distinct  attention  to  it  might  perhaps  have  saved  2^  0Jj£" 
the  law  from  some  of  the  complication  and  difficulty  which  at  tracts  by 
present  attend  a  particular  class  of  cases.      This  class  is  one  of  ^Snc* 
great  and  increasing  importance — namely,  where  a  contract  is 
entered  into  by  correspondence  between  persons  at  a  distance. 
The  proposer  is  bound,  of  course,  from  the  date  of  acceptance. 
The  great  question  is,  what  is  for   this  purpose  the  date  of 
acceptance!      And    it    has    been    assumed,    without  any   real 
necessity,  that  some  one  moment  must  be  fixed  at  which  the 
contract  is  made  absolute  for  all  purpose*  :  hence  the  difficulties 
that  have  been  found  in  stating  a  satisfactory  rule.     As  far  as 
proposition  3  is  concerned  it  is  plainly  just  and  expedient  that 
the  acceptance  should  date  from  the  time  when  the  party  has 
done  all  he  can  to  accept,  by  putting  his  affirmative  answer  in  a 
determinate  course  of  transmission  to  the  proposer.     From  that 
time  he  must  be  free  to  act  on  the  contract  as  valid,  and  dis- 
regard any  revocation  that  reaches  him  afterwards.     And  it  is 
very  natural,  and  in  fact  there  is  a  strong  tendency  in  the 
English  authorities,  to  conclude  that  at  this  point  the  contract 
is  wholly  irrevocable  and  absolute;  so  that  on  the  one  hand  the 
acceptor  remains  bound,  though  he  should  afterwards  despatch 
a  revocation  which  arrives  with  or  even  before  the  acceptance  ; 
and  on  the  other  hand  the  proposer  is  bound,  though,  without 
any  default  of  his  own,  the  acceptance  should  never  reach  him. 
But  these  consequences  contradict  the   propositions   2  and  4, 
and   are   against  all   reason  and  convenience.      The  proposer 
cannot,  at  all  events,  act  on  the  contract  before  the  acceptance  is 
communicated  to  him  ;  as  against  him,  therefore,  a  revocation  is 
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in  time  if  it  reaches  him  together  with  or  before  the  original 
acceptance,  whatever  the  relative  times  of  their  despatch.  On 
the  other  hand  it  is  not  reasonable  that  he  should  be  bound  by 
an  acceptance  that  he  never  receives.  He  has  no  means  of 
making  sure  whether  or  when  his  proposal  has  arrived  (a),  or 
whether  it  is  or  not  accepted,  for  the  other  party  need  not  answer 
at  alL  The  acceptor  may  much  more  reasonably  be  left  to  take 
the  risk  of  his  acceptance  miscarrying,  for  in  practice  he  can 
easily  take  means,  if  he  think  fit,  to  provide  against  this  (ft). 
So  far  we  have  made  no  distinction  between  different  modes  of 
transmission.  It  seems  to  us,  in  fact,  that  such  distinctions 
ought  strictly  to  be  immaterial,  and  that  the  principles  of  general 
convenience  above  stated  should  override  them.  However,  the 
rules  of  agency,  or  rather  their  analogy,  are  now  commonly 
appealed  to.  The  inconvenient  and  inconsistent  results  of  this 
last  method  are  easily  shown. 

Karaite  of       (a)  A.  sends  a  messenger  to  B.  to  propose  a  contract  to  B. 

treating  it  an^  ^rjng  \ywfc  the  answer.     B.  tells  the  messenger  that   he 

tion  of        accepts.     Here  it  would  be  generally  admitted  that  the  mes- 

agency.       senger  is  A-'s  agent  to  receive  the  acceptance,  and  both  parties 

are  absolutely  bound  from  the  moment  of  the  communication  to 

the  messenger.     So  that  if  B.  sends  an  express  charged  with  a 

revocation,  who  overtakes  the  messenger  long   before  he  has 

reached  A.,  B.  nevertheless  remains  bound,  and  if  the  messenger 

dies  on  the  road,  and  A.  never  gets  his  message,  A.  nevertheless 

remains  bound. 

(/3)  A.  sends  a  messenger  to  B.  not  charged  to  bring  back  the 
answer,  and  B.  sends  an  acceptance  by  another  messenger  of  his 
own.  This  messenger,  it  would  be  generally  said,  is  only  B.'s 
agent  to  communicate  the  acceptance  to  A.,  and  neither  party  is 
bound  at  all  before  its  actual  communication.  Therefore  in  the 
cases  put  above  the  results  will  be  directly  the  reverse  (and  so 
far  less  inconvenient)  ;  but  then  if  A.  sends  a  revocation  which 
crosses  B.'s  acceptance,  and  is  delivered  to  B.  before  B.'s  mes- 


(a)  The  German  post-office,  how-  (b)  Op.  on  this  subject  Bramwell, 

ever,  undertakes  (if  required  at  the  B.,  L.  R.  8  Ex.  at  p.  1 18,  and  a  letter 

time  of  posting)  to  furnish  the  sender  signed  J.  F.  S.  in  the  Pail  Mall 

of  any  letter  with  an  official  certifi-  GazetU  of  Nov.  18, 1874. 
cate  of  its  delivery. 
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scnger  delivers  the  acceptance  to  A ,  the  proposal  is  effectually 
revoked,  which  is  even  more  inconvenient.  It  may  be  suggested, 
however,  that  A.,  by  the  mere  fact  of  hia  making  the  proposal 
aad  not  prescribing  any  special  way  of  transmittmg  the  answer, 
must  be  taken  to  authorize  B.  to  send  his  answer  by  any  com- 
petent agent ;  and  it  would  not  be  a  very  violent  fiction ,  to  say 
that  A.  thereby  makes  the  agent  so  employed  by  B.  lus  own 
,gent  to  receive  the  acceptance.     If  the  subject  is  to  be  treated 
hfthis  artificial  manner  at  all  this  would  put  the  case  on  the 
same  footing  as  («),  and  at  least  give  a  uniform  though  in 
some  ways  an  unsatisfactory  rule. 

to  The  proposal  and  acceptance  are  communicated  through 
the  post.  This  is  the  common  case  in  modern  times,  and  that 
whichhas  given  rise  to  difficulties  in  practice.  A  pecuhar  cha- 
racter has  been  attributed  to  communications  made  through  the 
post,  and  it  has  been  dismissed  whether  the  post  office  is  the 
agent  of  one  or  both  parties;  unavoidably  perhaps,  but  with 
little  profit.  It  would  have  been  better,  had  it  been  possible,  to 
treat  the  post  office  simply  as  a  privm  facie  reasonable  mode  of 
communication  (whether  by  letter  or  by  telegraph),  and  to  say 
nothing  about  agency.  What  is  the  actual  state  of  the  law 
cannot  be  hud  down  with  much  confidence,  and  we  must  proceed 
to  gather  it  as  we  best  can  from  a  review  of  the  cases. 

The  first  and  perhaps  still  the  leading  case  on  the  matter  fa  Jdams  Itojkw  «* 
v  LiLheU  («).    Defendants  wrote  to  plaintiffs,  «  We  now  offer  you  ^^ 
So  tods  of  wether  fleeces,  Ac"  (specifying  price  and  mc^of  delivery  ^ 
and  payment),  "receiving  your  answer  in  course  of  post       Here,  Ada™* 
tiiereforTthe  mode  and  time  for  acceptance  were  prescribed.    This 
Sw^nu8directed,andsoarrivedlate.  On  receiving  it,  the  plain- 
tiffs wrote  and  sent  by  post  a  letter  accepting  the  proposal,  but  the  de- 
£££,  not  receiving  an  answer  when  they  should  have  received  rf 
if  their  proposal  had  not  been  delayed,  had  in  the  meantime  (between 
IfSchTd  the  arrival  of  the  reply)  sold  the  wool  to  another 
b«v«     The  jury  were  directed  at  the  trial  that  a.  the  delay  was 
occasioned  bv  the  neglect  of  the  defendants,  they  must  take  it  that 
STanawer  did  come  back  by  course  of  post.    On  the  argument  of  a 

-  .  ™    i,   iu    Ml     We  need  correspondence  unleas  a  reasonable 

(^1R*«t^erJnd*»^eW  tuneE.  elapsed  after  At  ammuni- 

^^"^^To?  Lord  KdV I  cation  of  the  acceptance  without  an 

T*^  fi£  ^mT4«,  454,  «preJon  of  di»ent  from   either 

wntract  can  nev«  be  complete  by 


H 
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Effect  of 
the  deci- 
sion. 


rule  for  a  new  trial,  it  was  contended  that  there  was  no  contract  till 
the  answer  was  received.    To  this  the  Court  replied  : 

"  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer  when  accepted 
by  the  plaintiffs  till  the  answer  was  received,  then  the  plaintiffs  ought 
not  to  be  bound  till  after  they  had  received  the  notification  that  the 
defendants  had  received  their  answer  and  assented  to  it ;  and  so  it 
might  go  on  ad  infinitum.  The  defendants  must  be  considered  in 
law  as  making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiffs,  and  then  the  con- 
tract Lb  completed  by  the  acceptance  of  it  by  the  latter.  Then  as  to 
the  delay  in  notifying  the  acceptance,  that  arises  entirely  from  the 
mistake  of  the  defendants,  and  it  therefore  must  be  taken  as  against 
them  that  the  plaintiffs'  answer  was  received  in  course  of  post*" 

This  last  passage  of  the  judgment,  deliberately  confirming  the 
direction  given  to  the  jury,  has  hardly  been  allowed  its  full  weight 
in  later  cases.    It  certainly  seems  to  admit  that  the  receipt  of  the 
acceptance  is  not  immaterial,  though  when  it  is  received  the  con- 
tract dates  from  the  posting.    No  doubt  it  is  capable  of  being 
construed  as  applying  only  to  a  case  where  the  proposed  contract  is 
in  terms  made  conditional  on  an  answer  being  received  by  return  of 
post.  But  it  seems  to  us  that  such  a  construction  is  too  narrow,  and 
that  fairly  considered  the  case  amounts  to  this :     An  acceptance  by\ 
letter  is  complete  as  against  the  proposer  from  the  date  of  posting  J 
the  acceptance  if  it  arrives  within  the  prescribed   time,  if  any,   or , 
otherwise  within  a  reasonable  time;  but  if  the  communication  of^y* 
the  proposal  is  delayed  by  the  fault  of  the  proposer,  and  the  com-  i 
munication  of  the  acceptance  is  consequently  delayed,  such  delay  is  \ 
not  to  be  reckoned  against  the  acceptor.    This  covers  the  greater^ 
part,  if  not  the  whole,  of  the  propositions  above  marked  (2)  and  (3)  ; 
but  it  must  be  admitted  that  later  judgments  ha\e  gone  some  way  to 
cut  it  down. 

Duiimore        In  the  Scotch  case  of  Dunmore  v.  Alexander,  9  Shaw  and  Dunlop, 
v.  Alexan-  jgo  an  acceptance  and  revocation  were  written  at  different  times  but 
posted  and  received  at  the  same  time  :  held  that  the  revocation  was 
effectual.    No  distinction  was  taken  between  postal  and  other  com- 
munications (a). 


der  (Sc.) 


Potter  v. 
Sanders. 


Potter  v.  Sanders,  6  Ha.  1,  seems  to  add  nothing  to  Adams  v. 
Lindsdl ;  the  posting  of  a  letter  of  acceptance  is  said  to  be  an  act 


(a)  The  French  Court  of  Cassation 
similarly  held  in  1813  that  when  an 
acceptance  and  the  revocation  of  it 
arrive  together  there  is  no  contract. 


Merlin,  Repertoire,  Vente,  §  1,  Art 
3,  no.  11  bis,  Langdell  Sel.  Ca.  Cont. 
165. 
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which  "  unless  interrupted  in  its  progress  "  concludes  the  contract 
as  from  the  date  of  the  posting. 

Then  comes  Dunlop  v.  Higgins,  1  H.  L.  C.  381,  a  Scotch  appeal  Dtmlop  r. 
decided  by  Lord  Cottenham.  Here  the  proposal  did  not  prescribe  Higgiiw. 
any  time,  but  the  nature  of  it  (an  offer  to  sell  iron)  implied  that 
the  answer  must  be  speedy.  The  acceptance  was  posted,  not  by  the 
earliest  possible  post,  but  in  business  hours  on  the  same  day  when 
the  proposal  was  received.  The  post  was  then  delayed  by  the  state  of  the 
roads,  so  that  the  acceptance  was  received  at  2  p.m.  instead  of  8a.ni.,  the 
hoar  at  which  that  post  should  have  arrived.  The  decision  was  that  the 
contract  was  binding  on  the  proposer  ;  and  it  might  well  have  l>een 
put  on  the  ground  that  the  acceptance  in  fact  readied  him  within  a 
reasonable  time.  Lord  Cottenham  however  certainly  seems  to  have 
thought  the  contract  was  absolutely  concluded  by  the  posting  of  the 
acceptance  (within  the  prescribed  'or  a  reasonable  time)  and  that  it 
mattered  not  what  became  of  the  letter  afterwards.  And  in 
Diuican  v.  Topham,  8  C.  B.  225,  not  long  afterwards,  Wilde,  C.  J., 
Maole,  J.,  and  Creaswell,  J.,  seem  to  have  so  understood  it,  so  that 
the  contract  would  be  binding  though  the  letter  did  not  arrive  at 
all  :  but  the  decision  was  on  other  grounds  (a). 

The  later  cases  have  arisen  out  of  applications  for  shares  in  com*  Hebb's  ca. 
panies  being  made  and  answered  by  letter.  Hebb's  case,  4  Eq.  9,  ""A  F*id~ 
decides  only  that  an  allotment  of  shares  not  communicated  at  all 
will  not  make  a  man  a  shareholder  ;  for  the  letter  of  allotment  was 
sent  to  the  company's  local  agent,  who  did  not  deliver  it  to  the  appli- 
cant till  after  he  had  withdrawn  his  application.  The  M.  R.  how- 
ever said  in  the  course  of  his  judgment :  "  Dunlop  v.  Higgins  decides 
that  the  posting  of  a  letter  accepting  an  offer  constitutes  a  binding 
contract,  but  the  reason  of  that  is  that  the  Post  Office  is  the  common 
agent  of  both  parties."  But  the  same  judge  held  in  lUid path's  case, 
11  Eq.  86,  that  the  applicant  was  not  bound  if  he  never  received  the 
letter. 

In  British  and  American  Telegraph  Company  v.  Cohon,  L.  R.  6  British  & 
Ex.  108,  it  was  found  as  a  fact  that  the  letter  of  allotment  was  never  A™erV  pe" 
received.    The  Court  held  that  the  defendant  was  not  bound,  and  r^^oxi. 
endeavoured  to  restrict  the  effect  of  Dunlop  v.  Higgins.    The  judg- 
ments of  Kelly,  C.B.,  (in  which  Pigott,B.,  concurred)  and  of  Bramwell, 
B.,  are  rather  differently  expressed  on  this  point.    On  the  whole  they 
seem  to  interpret  Dunlop  v.  Higgins  thus  : — When  a  proposal  is  to 

[a)  8.  C.  18  L.  J.  C.P.  310,  where      6  Ex.  115, 120,  7  Ch.  596. 
this  point  does  not  appear ;  see  L.  B. 


Hams'  ca. 
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be  answered  by  poet  (which  is  generally  to  be  inferred  from  the  facO 
of  the  proposal  itself  being  sent  by  post),  the  time  allowed  for  the  / 
answer  is  to  be  taken  as  subject  to  unavoidable  delays  in  the  course  f 
of  the  post ;  but  it  does  not  follow  that  ah  answer  not  delivered  at  all  \ 
is  an  effectual  acceptance.  J 

Towns-  In  TovmsendTs  case,  13  Eq.  148,  the  letter  of  allotment  miscarried^- 

end  s  ca.  ^ ^  wafl  delayed  some  days  by  the  applicant's  own  fault  in  giving  a 
defective  address.  By  a  simple  application  of  Adams  v.  Liiidseil, 
(expressly  so  treated  in  the  judgment,  p.  154)  it  was  held  that  they 
applicant  was  bound,  and  that  a  withdrawal  of  his  application,  posted  i 
(and  it  seems  delivered,  p.  151)  before  he  actually  received  the  letter! 
of  allotment,  was  too  late.  The  case  in  the  Exchequer  was  inciden-l 
tally  recognised  as  an  authority. 

In  Harris9  case,  7  Ch.  587,  the  letter  of  allotment  was  duly  received,N\ 
but  in  the  meantime  the  applicant  had  written  a  letter  withdrawing  - 
his  application  on  the  ground  of  the  delay  (ten  days)  in  answering  it.  I 
These  letters  crossed.  The  Lords  Justices  held  that  the  applicant  was  Y 
bound ;  on  the  authority  of  Dunlop  v.  Higgins,  with  which  they  thought ', 
it  difficult  to  reconcile  British  and  Amer.  Telegraph  Co.  v.  Colson  (a). J 
On  this,  however,  no  positive  opinion  was  given,  "  because  although 
the  contract  is  complete  at  the  time  when  the  letter  accepting  the 
offer  is  posted,  yet  it  may  be  subject  to*  a  condition  subsequent  that 
if  the  letter  does  not  arrive  in  due  course  of  post,  then  the  parties  may 
act  on  the  assumption  that  the  offer  has  not  been  accepted n  (per 
Mellish,  L.  J.,  at  p.  597).    This  would  secure  the  proposer  against 
hardship  ;  but  still  a  revocation  of  the  acceptance  by  telegram  would 
be  inoperative,  contrary  to  our  former  proposition  (4).  However,  this 
must  probably  be  taken  as  the  best  expression  of  the  existing  law  that 
can  be  arrived  at. 

Wail's  ca.       In  WdV*  case,  15  Eq.  18,  the  Court  held  that  as  a  fact  the  letter^ 
had  been  received,  inclining,  however,  to  think  Harris*  case  an  L 
authority  for  the  extreme  construction  of  Ihinlop  v.  Higgins — vis.,  that  { 
the  contract  is  absolute  and  unconditional  by  the  mere  posting.  -> 

Ex  parte  Cote,  9  Ch.  27,  although  the  particular  case  is  on  quite  dif- 
ferent points  from  the  present,  is  worth  consulting  on  the  general 
question  of  the  legal  character  of  the  Post  Office  as  an  agent  of  senders 
and  receivers  of  letters. 

It  will  be  seen  that,  as  we  have  above  said,  the  apparent  conflict 


(a)  It  seems  not  to  have  been  dis-      was  in  fact  sent  within  a  reasonable 
puted  that  the  letter  of  allotment      time. 
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between  these  authorities  arises  from  the  assumption  that  some  one 
moment  of  time  must  be  fixed  from  which  both  parties  are  bound  al)- 
whtely;  an  assumption,  however,  whicli  is  so  much  involved  in  the 
language  of  the  decisions,  that  it  cannot  in  practice  be  disregarded, 
though  there  is  nothing  to  prevent  a  Court  of  Appeal,  at  any  rate, 
from  sweeping  it  away.  It  will  further  be  seen  that  in  any  view  of 
the  results  there  is  nothing  to  prevent  the  proposer  of  a  contract  from 
guarding  himself  by  making  the  proposal  expressly  conditional  on  the  ^ 
arrival  of  an  answer,  not  by  return  of  post  or  in  course  of  post,  but 
within  some  definite  time.  In  such  a  case  it  is  apprehended  that  an 
answer  arriving  later,  from  whatever  cause,  would  not  constitute  a, 
contract 

Besides  these  we  have  an  important  American  case,   Tayloe  v\  Tayloe  r. 

Merchant*  Fire  Insurance  Co.,  9  How.  S.  C.  390,  decided  bv  the  £l«rchu. 
c  s*  ~m      .  »  *  >  ire  Insce. 

supreme  Court  in  1850.     The  insurance  company  s  agent  wrote  to  <<0  ^up# 

the  plaintiff  offering  to  insure  his  house  on   certain  terms.     The  Court  U.S. 

plaintiff  wrote  and  posted  a  letter  accepting  these  terms,  whicli  was 

duly  received.      The  day  after  it   was  posted,  but  before  it  was 

delivered,  the  house  was  burnt.      The  objection  was  made,  among  .* 

others,  that  there  was  no  complete   contract   before  the  receipt 

of  the  letter,  an  assent  of  the  company  after  the  acceptance  of  the 

proposed  terms  being  essential    But  the  Court  held  that  such  a 

doctrine  would  be  contrary  to  mercantile  usage  and  understanding, 

and  defeat  the  real  intent  of  the  parties.  This  decides  that  a  contract 

is  complete  as  against  the  proposer  by  jesting  a  letter  which  is  duly 

delivered.     It  may  be  useful  to  cite  part  of  the  judgment : — 

"The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the 
assumption  that  the  contract  cannot  be  consummated  without  a 
knowledge  on  the  part  of  the  company  that  the  offer  has  been 
accepted.  This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that  in  all  cases  of  contracts  entered  into  between  parties 
at  a  distance  by  correspondence  it  is  impossible  that  both  should 
have  a  knowledge  of  it  the  moment  it  becomes  complete.  This  run 
only  exist  where  both  parties  are  present.  .  .  It  is  obviously 
impossible  ever  to  perfect  a  contract  by  correspondence,  if  a  know- 
ledge of  both  parties  at  the  moment  they  become  bound  is  an 
essential  element  in  making  out  the  obligation.  .  .  It  seems  to  us 
more  consistent  with  the  acts  and  declarations  of  the  parties  to  con- 
sider it  complete  on  the  transmission  of  the  acceptance  of  the  offer  in 
the  way  they  themselves  contemplated,  instead  of  postponing  its 
completion  till  notice  of  such  acceptance  has  been  received  and 
assented  to  by  the  company. 

"For  why  make  the  offer,  unless  intended  that  an  assent  to  its  terms 
should  bind  them  ?    And  why  require  any  farther  assent  on  their 

c 
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part  after  an  unconditional  acceptance  by  the  party  to  whom  it  is 
addressed  ? »  (a),     (pp.  400,  401.) 

This  decision  seems  to  add  little  if  anything  to  Adams  v.  Lindtell, 
unless  the  narrowest  possible  view  be  taken  of  that  case. 


Act. 


Indian  The  Indian  Contract  Act  deals  with  the  subject  in  the  following 

Contract     manner : 

Chapter  I.  Of  the  Communication,  Acceptance  and  Revocation  of 
Proposals. 

"  3.  The  communication  of  proposals,  acceptance  of  proposals,  and 
the  revocation  of  proposals  and  acceptances,  respectively,  are  deemed 
to  be  made  by  any  act  or  omission  of  the  party  proposing,  accepting, 
or  revoking,  by  which  he  intends  to  communicate  such  proposal* 
acceptance,  or  revocation,  or  which  has  the  effect  of  communicating  it." 

[It  would  be  difficult  to  find  any  such  general  statement  in  the 
English  authorities ;  and  the  language  of  this  section  is  perhaps  open 
to  criticism.  A  little  reflection  will  show,  however,  that  the  sub- 
stance of  it  is  taken  for  granted  in  the  whole  treatment  of  questions 
of  contract  in  our  books.] 

"  4.  The  communication  of  a  proposal  is  complete  when  it  comes 
to  the  knowledge  of  the  person  to  whom  it  is  made. 

The  communication  of  an  acceptance  is  complete  as  against  the 
proposer,  when  it  is  put  in  a  course  of  transmission  to  him,  so  as 
to  be  out  of  the  power  of  the  acceptor  ;  as  against  the  acceptor,  when 
it  comes  to  the  knowledge  of  the  proposer. 

The  communication  of  a  revocation  is  complete  as  against  the 
person  who  makes  it,  when  it  is  put  into  a  course  of  transmission  to 
the  person  to  whom  it  is  made,  so  as  to  be  out  of  the  power  of  the 
person  who  makes  it ;  as  against  the  person  to  whom  it  is  made,  when 
it  comes  to  his  knowledge. 

Illustrations. 

(a)  A.  proposes  by  letter  to  sell  a  house  to  B.  at  a  certain  price. 
The  communication  of  the  proposal  is  complete  when  B.  receives  the 
letter. 

(b)  B.  accepts  A.'s  proposal  by  a  letter  sent  by  post.  The  com* 
munication  of  the  acceptance  is  complete  as  against  A.  when  the  letter 
is  posted  ;  as  against  B.  when  the  letter  is  received  by  A. 

(c)  A.  revokes  his  proposal  by  telegram.  The  revocation  is 
complete  as  against  A.  when  the  telegram  is  despatched.  It  is  com* 
plete  as  against  B.  when  B.  receives  it. 

(a)  Another  extract  (partly  coin-  American  cases  are  collected  In  an 
ciding  with  this)  will  be  found  in  Mr.  article  on  Contract  by  Letter,  7 
Benjamin's    work    (56-7).      Other      Amer.  Law  Review,  433. 
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B.  revokes  his  acceptance  by  telegram.  B.'s  revocation  is  complete 
as  against  B.  when  the  telegram  is  despatched,  as  against  A.  when  it 
reaches  him. 

a  5.  A  proposal  may  be  revoked  at  any  time  before  the  communica- 
tion of  its  acceptance  is  complete  as  against  the  proi>oscr,  but  not 
afterwards. 

An  acceptance  may  be  revoked  at  any  time  before  the  commnnica- 
tion  of  the  acceptance  is  completed  as  against  the  acceptor,  but  not 
afterwards. 

Illustration. 

A.  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  B.  B. 
accepts  his  proposal  by  a  letter  sent  by  post.  A.  may  revoke  his  pro- 
posal at  any  time  before,  or  at  the  moment  when  B.  posts  his  letter  of 
acceptance,  but  not  afterwards. 

B.  may  revoke  his  acceptance  at  any  time  before  or  at  the  moment 
when  the  letter  communicating  it  reaches  A,  but  not  afterwards. 

"  6.  A  proposal  is  revoke  i 

(1.)  By  the  communication  of  notice  of  revocation  by  the  proposer 
to  the  other  party  ; 

(2.)  By  the  lapse  of  the  time  prescriWd  in  such  proposal  for  its 
acceptance,  or  if  no  time  is  so  prescribed,  then  by  the  lapse  of  a 
reasonable  time,  without  communication  of  the  acceptance  [this  seems 
intended,  notwithstanding  the  unqualified  language  of  a,  5,  to  cover 
the  case  of  an  acceptance  sent  by  post  being  lost  or  seriously 
delayed]. 

(3.)  By  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent  to 
acceptance  ;  or 

(4.)  By  the  death  or  insanity  of  the  proposer,  if  the  fact  of  hit  death 
or  insanity  comes  to  the  knowledge  of  the  acceptor  before  acceptance." 

[Of  this  presently  :  the  words  in  italics  do  not  represent  English  law.] 

In  the  modern  civil  law  the  subject  has  apparently  Wen  found  no  Modern 
less  troublesome  than  with  us.  Pothier*s  and  Vangerow's  opinions  ^ivil  L*w 
have  been  referred  to.  From  the  last-named  author  it  appears  that 
there  is  much  conflict  among  German  writers  of  repute  ;  one  or  two 
seem  to  have  arrived  (though  in  one  case  by  a  highly  artificial  course) 
at  results  equivalent  to  those  of  the  Indian  Act  (Vangerow,  Pand. 
§  003,  3.  248,  251).  Savigny  holds  that,  as  a  matter  of  private 
international  law,  the  place  where  a  contract  by  correspondence  is 
concluded  is  that  from  which  the  acceptance  is  despatched  (Syst  8. 
235,  257)  (a)  :  but  he  docs  not  further  enter  on  the  question. 

(a)    So,  where  a    proposal    was  held  that  the  whole  cause  of  action 

written  and  posted  in  one  county  arose  in  the  district  where  it  wm 

court  district,  and  received  and  ac-  received.     Newcomb  v.  de  Root,  2  £. 

cepted  is  another,  the  court  of  Q.  B.  &  &  270,  29  L.  J.  Q.  B.  4. 
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Agreement      Throughout  the  foregoing  discussion  it  has  been  assumed,  as 
shares  not  hoing  rather  a  part  of  than  an  inference  from  the  notion  of  con- 
exception-  tract,  that  there  can  be  no  contract  unless  the  person  accepting 
y  the  proposal  at  least  does  all  he  can  to  communicate  the  accept- 

ance. It  was  supposed  at  one  time  that  the  Companies  Act, 
18G2,  had  introduced  a  different  rule  in  the  case  of  agreements 
to  take  shares,  and  that  an  applicant  for  shares  became  a 
shareholder  by  mere  allotment  and  registration,  though  nothing 
were  done  to  give  notice  to  him  ;  but  it  is  now  settled  that  this 
is  not  so ;  the  ordinary  rules  as  to  the  formation  of  contracts 
must  be  applied  (a). 

Accept-  "Wo  have  seen  that  in  general  the  contract  dates  from  the^ 

relaVback  accePtance  >  an(l  though  the  acceptance  be  in  form  an  acknow-  / 
though  re-  ledgment  of  an  existing  agreement,  yet  this  will  not  make  the  V 
infonrtlVe  contract  relate  back  to  the  date  of  the  proposal,  at  all  events  I 
not  so  as  to  affect  the  rights  of  third  persons  (&).  ^J 

Dsath  of  There  is  believed  to  be  one  positive  exception  in  our  law  to 
proposer :  j.  ne  ruje  ^at  the  revocation  of  a  proposal  takes  effect  only  when 
absolute  it  is  communicated  to  the  other  party.  This  exception  is  in  the 
rr00^101^  CQ£0  °f  the  proposer  dying  before  the  proposal  is  accepted.  This 
known  to  event  is,  of  course,  in  itself  a  revocation,  as  it  makes  the  pro- 
°artv  pesed  agreement  impossible  by  removing  one  of  the  persons 

whose  consent  would  make  it ;  but  we  are  not  aware  of  any- 
direct  authority  even  for  this  elementary  proposition  (c),  still 
less  is  there  any  to  show  whether  notice  to  the  other  party  is 
material  or  not ;  but  in  the  analogous  case  of  agency  the-  death  of\ 
^Ird     the  principal  in  our  law,  though  ngt  in  the  civil  law,  puts  an  / 
<*  °  5  <2>  is*  \      em*  LLJS0  facio  *° the  agent's  authority,  without  regard  to  the  time/ 
when  it  becomes  known  either  to  the  agent  or  to  third  parties  (d) .  T 
It  would  probably  be  impossible  not  to  follow  the  analogy  of  \ 
this  doctrine.     The   Indian  Act,   as  we  have  seen,  makes  the 
knowledge  of  the  other  party  before  acceptance  a  condition  of 
the  proposal  being  revoked  by  the  proposer's  death.     As  for^ 

(a)  Gunn't  ca.,  3  Ch.  40.  Meyndl  v.  Surtees,  1  Jur.  N.  S.  737. 

\b)  Felthouse  v.  Bindley,  11  C.  B.  (d)  Blades  v.  Free,  9  B.  &  C.  167  ; 

N.  S.  869,  31  L.  J.  C.  P.  204.  Campanari  v.   Woodbwrn,  15  C.  B. 

(c)  Mr.  Leake  is,  we  believe,  the  400,  24  L.  J.  C.  P.  13,  2  Kent  Comm. 

only  text- writer  who  even  states  it  646,  D.  46,  3,  de  solui.  et  liberate  82. 

(p.  22) ;  and  the  cases  he  cites  are  The  Indian  Contract  Act,  s.  208  (c). 

merely  suggestive.      Cp.    dicta    in  adopts  the  rule  of  the  civil  law.  ft  £  o 
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insanity,  which  is  treated  in  the  same  way  by  the  Indian  Act,v 
that  would  not  operate  as  a  revocation  in  any  case  by  the  law  of/ 
England,  for  we  shall  see  that  the  contract  of  a  lunatic  (not  so  insanity  no 
found  by  inquisition)  is  only  voidable  even  if  his  state  of  mind  jrevocatlon- 
is  known  to  the  other  party.  J 

The  next  rule  is  in  principle  an  exceedingly  simple  one.     It 
is  that 

5.  "  In  order  to  convert  a  proposal  into  a  promise  the  accept-  Accept- 
ance must  be  absolute  and  unqualified "  (a).  temiq^* 

For  unless  and  until  there  is  such  an  acceptance  on  the  one  lified. 
part  of  terms  proposed  on  the  other  part,  there  is  no  expression 
of  one  and  the  same  common  intention  of  the  parties,  but  at 
most  expressions  of  the  more  or  less  different  intentions  of  each 
party  separately — in  other  words,  proposals  and  counter-pro- 
posals. Simple  and  obvious  as  the  rule  is  in  itself,  the  applica- 
tion to  a  given  set  of  facts  is  not  always  obvious,  inasmuch  as 
contracting  parties  often  use  loose  and  inexact  language,  even 
when  their  communications  are  in  writing  and  on  important 
matters.  It  will  readily  be  seen  that  the  question  whether  the 
language  used  on  a  particular  occasion  does  or  docs  not  amount 
to  an  acceptance  is  wholly  a  question  of  construction,  and 
generally  though  not  necessarily  the  construction  of  a  written 
instrument.  The  cases  in  which  such  questions  have  been 
decided  are  numerous  (b),  and  we  shall  here  give  by  way  of 
illustration  only  a  few  of  the  most  recent  ones  (<•).' 

In  Honeyman  v.  Marryat  (d),  before  the  House  of  Lords,  a  proposal  Recen*  in* 
for  a  sale  was  accepted  "subject  to   the  terms  of  a  contract  being  insufficient 
arranged"  between  the  vendor's  and  purchaser's  solicitors  :  -this  was  accept- 
clearly  no  contract.  ance- 

In  Appleby  v.  Johnson  («),  the  plaintiff  wrote  to  the  defendant,  a 
calico-printer,  and  offered  his  services  as  salesman  on  certain  terms, 
among  which  was  this :  "  a  list  of  the  merchants  to  be  regularly 
called  on  by  me  to  be  made."  The  defendant  wrote  in  answer: 
"  Yours  of  yesterday  embodies  the  substance  of  our  conversation  and 

(a)  Indian  Contract  Act,  b.  7,  Lang  dell's  selection,  and  already  re- 
tmb-s.  1.  f erred  to  on  another  point. 

(b)  For  collected  authorities  see  (d)  6  H.  L.  C.  112,  by  Lord 
(inter  alia)  Fry  on  Specific  Perfor-  Wensleydale.      The  case    was   not 

mance,  c.  2,  pp.  75  tqq.  argued,   no  one  appearing  for  the 

(r)  Cp.  also  the  French  case  in  the      appellant. 
Court  of  Cassation  given  in  Mr.  (e)  L.  R.  9  C.  P.  158. 
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terms.  If  we  can  define  some  of  the  terms  a  little  clearer,  it  might 
prevent  mistakes ;  but  I  think  we  are  quite  agreed  on  all.  We  shall 
therefore  expect  you  on  Monday.  (Signed) — J.  Appleby. — RS. — I 
have  made  a  list  of  customers  which  we  can  consider  together." 
It  was  held  that  on  the  whole  and  especially  having  regard  to  the 
postscript,  which  left  an  important  term  open  to  discussion,  there 
was  no  complete  contract.  .  .  "  Where  a  contract  is  to  be  made  out," 
said  Grove,  J., "  by  an  offer  on  one  side  and  an  acceptance  on  the 
other,  if  the  answer  is  equivocal  or  anything  is  left  to  be  done,  the 
two  do  not  constitute  a  binding  contract  .  .  The  second  letter  refers 
to  terms  which  required  to  be  further  considered  to  make  a  final 
agreement.  If  the  acceptance  is  not  clear  and  certain,  but  leave* 
something  to  be  arranged,  something  for  future  discussion  and  deci- 
sion, the  parties  are  not  ad  idem  (a)" 

In  Crossley  v.  Maycock  (b)  an  offer  to  buy  certain  land  waa 
accepted,  but  with  reference  to  special  conditions  of  sale  not  before 
known  to  the  intending  purchaser.  Held  only  a  conditional  accept- 
ance. 

In  Stanley  v.  Dowdeswell (c)  an  answer  in  this  form:  "I  have 
decided  on  taking  No.  22,  Belgrave  Road,  and  have  spoken  to  my 
agent  Mr.  C,  who  will  arrange  matters  with  you/'  was  held  insuffi- 
cient to  make  a  contract,  as  not  being  complete  and  unqualified, 
assuming  (which  was  doubtful)  that  the  letter  of  which  it  was  part 
did  otherwise  sufficiently  refer  to  the  terms  of  the  proposal 

In  AddinelVt  case  (d)  and  Jackson  v.  Turquand  (e),  a  bank  issued  a 
circular  offering  new  shares  to  existing  shareholders  in  proportion  to 
their  interests,  and  also  asking  them  to  say  if  in  the  event  of  any 
shares  remaining  they  should  wish  to  have  any  more.  Certain  share- 
holders wrote  in  answer,  accepting  their  proportion  of  shares,  and  also 
desiring  to  have  a  certain  number  of  additional  shares,  if  they  could, 
on  the  terms  stated  in  the  circular.  In  reply  to  this  the  directors  sent 
them  notices  that  the  additional  shares  had  been  allotted  to  them, 
and  the  amount  must  be  paid  to  the  bank  by  a  day  named,  or  the 
shares  would  be  forfeited.  It  was  held  by  Kinderaley,  V.  G,  and 
confirmed  by  the  House  of  Lords,  that  as  to  the  first  or  proportional 
set  of  shares  the  shareholder's  letter  was  an  acceptance  constituting 
a  contract,  but  as  to  the  extra  shares  it  was  only  a  proposal ;  and 
that  as  the  directors'  answer  introduced  a  material  new  term  (as  to 
forfeiture  of  the  shares  if  not  paid  for  within  a  certain  time),  there 
was  no  binding  contract  as  to  these. 

(a)  L.  R.  9  C.  P.  163-4.  (d)  1  Eq.  225. 

(6)  18  Eq.  180.  (e)  L.  R.  4  H.  L.  805. 

(c)  L.  R.  10  C.  P.  102. 
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In  Wynne  $  case  (a)  two  companies  agreed  to  amalgamate.  The 
agreement  was  engrossed  in  two  parts,  and  contained  a  covenant  by 
the  purchasing  company  to  pay  the  debts  of  the  other.  But  the 
purchasing  company  (which  was  unlimited)  before  executing  its  own 
part  inserted  a  proviso  limiting  the  liability  of  its  members  under 
this  covenant  to  the  amount  unpaid  on  their  shares.  This  Wing  a 
material  new  term,  the  variance  between  the  two  parts  as  executed 
made  the  agreement  void.  In  this,  and  later  in  BecVt  case  (6),  in  the 
same  winding  up,  a  shareholder  in  the  absorbed  company  applied  for 
shares  in  the  purchasing  company  credited  with  a  certain  sum 
according  to  the  agreement,  and  received  in  answer  a  letter  allotting 
him  shares  to  be  credited  with  "  a  proportionate  amount  of  the  net 
assets  "  of  his  former  company.  It  was  held  that,  apart  from  the 
question  whether  the  allotment  was  conditional  on  the  amalgamation 
being  valid,  there  was  no  contract  to  take  the  shares. 

On  the  other  hand  the  following  instances  will  show  that  the  rule  Of  suffi- 
must  be  cautiously  applied :  an  acceptance  may  be  complete  though  SStaawL 
it  expresses  dissatisfaction  at  some  of  the  terms,  if  the  dissatisfaction  r 
stops  short  of  distent,  so  that  the  whole  thing  may  be  described  as  a 
u  grumbling  assent n  (c). 

Again,  an  acceptance  is  of  course  not  made  conditional  by  adding 
words  that  in  truth  make  no  difference ;  as  where  the  addition  is 
limply  immaterial  (<f),  or  a  more  formal  memorandum  is  enclosed 
for  signature,  but  not  shown  to  contain  any  new  term  (e).  And 
further,  if  the  person  answering  an  unambiguous  proposal  accepts  it 
with  the  addition  of  ambiguous  words,  which  are  capable  of  being 
construed  consistently  with  the  rest  of  the  document  and  so  as  to 
leave  the  acceptance  absolute,  they  will  if  possible  be  so  construed  (/). 
And  perhaps  it  is  in  like  manner  open  to  the  accepting  party  to 
disregard  an  insensible  or  repugnant  qualification  annexed  to  the 
proposal :  as  where  a  man  offers  to  take  shares  in  a  company,  "  if 
limited,'9  which  in  contemplation  of  law  he  must  know  to  be  not 
limited,  and  the  directors  allot  shares  and  notify  the  allotment  to  him 
without  taking  any  notice  of  the  attempted  qualification.  But  in  the 
case  referred  to  this  view  is  not  necessary  to  the  result ;  for  the 
applicant  wrote  a  second  letter  recognizing  the  allotment  The  letter 
of  allotment  might  therefore  be  treated  as  a  counter-proposal, — viz., 
to  allot  shares  in  a  company  not  limited— of  which  this  last  was  the 

(a)  8  Ch,  1002.  S.  807. 

(b)  9  Oh.  892.  («)  CHhbins  v.  N.  E.  Mdrop.  Asylum 

(c)  Joyce  v.  Swann,  17  C.  B.  N.  S.      District,  11  Bear.  1. 

84 :  Cp.  per  Lord  St.  Leonards,  6  (/)  English  A  Foreign  Credit  Co. 

HL  L.  C.  277-8  (in  a   dissenting  v.  Arduin,  L.  R  5  H.  L,  64 ;  per 

judgment)  Lord  Westbury  at  p.  79. 
(dj  Chvt  v.  Beaumont,  1  Be  G.  ft 
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acceptance  (a).  And  in  fact  there  is  one  case  somewhat  against  the 
view  here  suggested  :  the  letter  of  allotment  was  headed  a  not  trans- 
ferable," apparently  through  a  mere  mistake  of  law,  so  that  on  a  fair 
construction  it  would  seem  to  have  been,  not  a  really  conditional 
acceptance,  but  an  acceptance  with  an  imaginary  and  illusory  con- 
dition, wrongly  supposed  to  be  implied  in  the  nature  of  the  transaction: 
but  it  was  held  that  no  contract  was  constituted  (6). 

Again,  the  unconditional  acceptance  of  a  proposal  is  not  deprived  of^ 
its  effect  by  the  existence  of  a  misunderstanding  between  the  parties  / 
in  the  construction  of  collateral  terms  which  are  not  j>art  of  the  T 
agreement  itself  (c).    In  connexion  with  this  topic  generally  Lord  3 
Westbury's  judgment  in  Ghinnock  v.  Marchioness  of  Ely  (d)  may  be 
consulted  with  profit,  though  it  does  not  actually  decide  any  notable 
point. 

Parties  One  further  caution  is  needed.     All  rules  about  the  formation 

may  post-  amj  interpretation  of  contracts  are  subject  to  the  implied  proviso, 

pone  con-  r  o  r         r  * 

elusion  of    "  unless  a  contrary  intention  of  the  parties  appears."     And  it 

contract,     mav  nappen  that  though  the  parties  are  in  fact  agreed  upon  the 

agreed  on    terms — in  other  words,  though  there  has  been  a  proposal  suffi- 

VU  ter^  ciently  accepted  to  satisfy  the  general  rule — yet  they  do  not 

died  in       mean  the  agreement  to  bo  binding  in  law  till  it  is  put  into  writ- 

maT  f°tru-  ^8  or  ^°  a  ^orma^  writing.     If  such  be  the  understanding 

ment  between  them,  of  course  they  are  not  to  be  sooner  bound  against 

both  their  wills.     Whether  such  is  in  truth  the  understanding  is 

a  question  of  fact  which  depends  on  the  circumstances  of  each 

particular  case  (c). 

It  is  not  to  be  supposed,  "because  persons  wish  to  have  a 
formal  agreement  drawn  up,  that  therefore  they  cannot  be  bound  ; 
by  a  previous  agreement,  if  it  is  clear  that  such  an  agreement  •' 
has  been  made  ;  but  the  circumstance  that  the  parties  do  intend  V 
a  subsequent  agreement  to  be  made  is  strong  evidence  to  show  i 
that  they  did  not  intend  the  previous  negotiations  to  amount  to  \ 
an  agreement "  (/).  ^ 

Agreement      0.  An  agreement  is  not  a  contract  unless  its  terms  are  certain 
m"f.t,l>e      or  capable  of  being  made  certain. 

(a)  PcrretVs  ca.,  15  Eq.  250.  (d)  4  D.  J.  S.  638. 

\b)  Duke  v.  Andrews,  2  Ex.  290.  (t)  See  next  note. 

(r )  Baines  v.  Woodfall,  6  C.  B.  (j)  Ridgway  v.  Wharton,  6  H.  L. 

N.  S.  657,  28  L.  J.  C.  P.  338.    The  C.238, 264,268,perLordCranworth, 

facts  unfortunately  do  not  admit  of  C,  and  see  per  Lord  Wensleydale  at 

abridgment.  pp.  305-6. 


AGREEMENT  MUST  BE   CERTAIN.  25 

For  the  Court  cannot  enforce  an  agreement  without  knowing 
what  the  agreement  is.  Such  knowledge  can  be  derived  only 
from  the  manner  in  which  the  parties  have  expressed  their 
intention.  If  that  expression  has  no  definite  meaning,  there  is 
nothing  to  go  upon.  The  parties  may  have  come  to  a  real  agree- 
ment, but  they  must  take  the  consequences  of  not  having  made 
it  intelligible.  Thus  a  promise  by  the  buyer  of  a  horse  that  if 
the  horse  is  lucky  to  him,  he  will  give  £b  more,  or  the  buying 
of  another  horse,  is  "  much  too  loose  and  vague  to  be  considered 
in  a  court  of  law."  "The  buying  of  another  horse"  is  a  term 
to  which  the  court  cannot  assign  any  definite  meaning  (a). 
Questions  of  this  kind,  however,  as  well  as  those  we  spoke  of  in 
the  last  paragraph,  arise  chiefly  where  the  alleged  contract  is 
evidenced  by  writing ;  and  further  the  importance  of  the  rule 
depends  chiefly  if  not  wholly  on  the  more  general  rule  of  evi- 
dence which  forbids  the  contents  or  construction  of  an  instru- 
ment in  writing  to  be  varied  or  supplemented  by  word  of 
mouth.  Certain  aspects  of  this  rule  will  come  before  us  in  a 
later  chapter.  On  the  rules  of  construction  in  general  we  do  not 
enter ;  but  we  may  mention  shortly  as  a  thing  to  be  borne  in 
mind,  that  words  are  to  be  taken  in  the«sense  in  which  they  / 
were  understood  by  the  parties  using  them ;  and  that,  in  the  I 
absence  of  anything  to  show  that  a  different  meaning  was  con-  j 
templated,  is  the  sense  in  which  a  reasonable  man  acquainted 
with  the  subject-matter  would  understand  them.  The  question 
then  is,  can  such  a  sense  be  arrived  at  with  reasonable  certainty  1 
One  instance,  perhaps  a  rather  strong  one,  will  serve  as  well  as 
many.  An  agreement  to  take  a  house  "  if  put  into  thorough 
repair,"  and  if  the  drawing-rooms  were  "  handsomely  decorated 
according  to  the  present  style  "  has  been  dismissed  as  too  vague 
to  be  enforced  (&).  One  might  at  first  sight  think  it  not  beyond 
the  power  of  a  reasonable  man  or  twelve  reasonable  men  fairly 
acquainted  with  dwelling-houses  to  say  whether  the  repairs  and 
decorations  executed  in  a  particular  house  do  or  do  not  answer 
the  above  description.  It  must  be  observed,  however,  that  this 
was  a  suit  for  specific  performance ;  and  a  court  of  equity  may 
and  sometimes  does  decline  to  grant  that  remedy  on  the  ground 
that  the  existence  of  a  concluded  contract  is  very  doubtful,  but 

(a)  Oviking  ▼.  Lynn,  2  B.  &  Ad.  (ft)  Taylor  v.  Partington,  7  D.  M, 

232.  0. 328. 
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without  undertaking  to  decide  that  no  contract  exists.  Formerly, 
indeed,  it  was  the  rule  with  courts  of  equity  to  leave  questions 
of  legal  right  open  as  much  as  possible,  but  the  modern  ten- 
dency is  the  other  way. 

Illusory         jo  this  head  those  cases  are  perhaps  best  referred  in  which 
promises.      *  ,  *  »  i    • 

the  promise  is  illusory,  being  dependent  on  a  condition  which  in 

fact  reserves  an  unlimited  option  to  the  promisor.  "Nulla 
promissio  potest  consistere,  quae  ex  voluntate  promittentis 
statumcapit"  (a).  Thus  where  a  committee  had  resolved  that 
for  certain  services  "such  remuneration  be  made  as  shall  be 
deemed  right,"  this  gave  no  right  of  action  to  the  person  who 
had  performed  the  services;  for  the  committee  alone  were  to 
judge  whether  any  or  what  recompense  was  right  (b).  More- 
over a  promise  of  this  kind,  though  it  creates  no  enforceable 
contract,  is  so  far  effectual  as  to  exclude  the  promisee  from  fall- 
ing back  on  any  contract  to  pay  a  reasonable  remuneration  which 
would  be  inferred  from  the  transaction  if  there  were  no  express 
agreement  at  all. 

In  Roberts  v.  Smith  (c)  there  was  an  agreement  between  A. 
and  B.  that  B.  should  perform  certain  services,  and  that  in  one 
event  (let  us  say  no.  1)  A.  should  pay  B.  a  certain  salary,  but 
that  in  another  event  (no.  2)  A.  should  pay  B.  whatever  A. 
might  think  reasonable.  Event  no.  2  having  happened,  the 
Court  held  there  was  no  contract  which  B.  could  enforce. 
Services  had  indeed  been  rendered,  and  of  the  sort  for  which 
people  usually  are  paid  and  expect  to  be  paid  ;  so  that  in  the 
absence  of  express  agreement  there  would  have  been  a  good 
cause  of  action  for  reasonable  reward.  But  here  B.  had  expressly 
assented  to  take  whatever  A  should  think  reasonable  (which 
might  be  nothing),  and  had  thus  precluded  himself  from  claim- 
ing to  have  whatever  a  jury  should  think  reasonable.  It  is  sub- 
mitted, however,  that  it  would  not  be  safe  to  infer  from  this 
case  that  under  no  circumstances  whatever  can  a  promise  to  give 
what  the  promisor  shall  think  reasonable  amount  to  a  promise  to 
give  a  reasonable  reward,  or  at  all  events  something  which  a  jury 
can  find  not  to  be  illusory.  The  circumstances  of  each  case  (or  in 

(a)  D.  45.  l.dtverb.  6bL  108,  §  1.  (c)iE4  N.  815,  28  L.  J.  Ex. 

(ft)  Taylor  v.  Brewer,  1M.&S,      164. 
290. 
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a  written  instrument  the  context)  must  be  looked  to  for  the  real 
meaning  of  the  parties  :  and  "I  leave  it  to  you*1  may  well  mean  in 
particular  circumstances  (as  in  various  small  matters  it  notoriously 
does)  "  I  expect  what  is  reasonable  and  usual,  and  I  leave  it 
to  you  to  find  out  what  that  is "  or  "  I  expect  what  is  reason- 
able, and  am  content  to  take  your  estimate  (assuming  that  it  will 
be  made  in  good  faith  and  not  illusory)  as  that  of  a  reasonable 
man." 

Another  somewhat  curious  case  of  an  illusory  promise  (though 
mixed  up  to  some  extent  with  other  doctrines)  is  Moorhouse  v. 
Cclvin  (a).  There  a  testator,  having  made  a  will  by  which  he 
left  a  considerable  legacy  to  his  daughter,  wrote  a  letter  in  which 
he  said,  after  mentioning  her  other  expectations,  "  this  is  not 
all ;  she  is  and  shall  be  noticed  in  my  will,  but  to  what  further 
amount  I  cannot  precisely  say."  The  legacy  was  afterwards 
revoked.  It  was  contended  on  behalf  of  the  daughter's  husband, 
to  whom  the  letter  had  with  the  testator's  authority  been  com- 
municated before  the  marriage,  that  there  was  a  contract  binding 
the  testator's  estate  to  the  extent  of  the  legacy  given  by  the  will 
as  it  stood  at  the  date  of  the  letter.  But  it  was  held  that  the 
testator's  language  expressed  nothing  more  than  a  vague  inten- 
tion, although  it  would  have  been  binding  had  it  referred  to  the 
specific  sum  then  standing  in  the  will,  so  as  to  fix  that  sum  as  a 
minimum  to  be  expected  at  all  events. 

"He  expressly  promises  such  provision  only  as  he  in  his  will  and 
pleasure  shall  think  fit.  If,  on  her  marriage,  the  testator  had  said, 
'  I  will  give  to  my  child  a  proper  and  sufficient  provision,'  the  Court 
might  ascertain  the  amount ;  but  if  the  testator  had  said, '  I  will  give 
to  my  child  such  a  provision  as  I  shall  choose,'  would  it  be  proper 
for  the  Court  (if  he  gave  nothing)  to  say  what  he  ought  to  have 

given?" 

i 

7.  The  proposal  or  acceptance  of  an  agreement  may  be  com-  Implied 
municated  by  conduct  as  well  as  by  words  ;  anoL  proposals  and  prop0^01, 
acceptances  so  communicated  are  governed,  as  near  as  may  be,  j 
by  the  same  rules  as  if  they  had  been  made  in  express  words. 

It  would  be  as  difficult  as  it  is  needless  to  adduce  distinct 
authority  for  this  proposition.  Cases  are  of  constant  occurrence, 
and  naturally  in  small  matters  rather  than  in  great  ones,  where 

(a)  15  Beav.  341,  348  ;  aftU  by  L.  JJ.,  350,  n. 
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the  proposal,  or  the  acceptance,  or  both,  are  signified  not  by 
words  but  by  acts.  For  example,  the  passenger  who  steps  into 
a  ferry-boat  thereby  requests  the  ferryman  to  take  him  over 
for  the  usual  fare,  and  the  ferryman  accepts  this  proposal  by 
putting  off. 

A  promise  made  in  this  way  is  said  to  be  implied ;  it  seems 
preferable,  however,  to  use  the  word  inferred,  to  distinguish  the 
real  though  tacit  promise  in  these  cases  from  the  fictitious 
promise  "implied  by  law,"  as  we  shall  immediately  see,  in 
certain  other  cases  where  there  is  no  real  contract  at  all,  but  an 
obligation  quasi  ex  contractu.  Sometimes,  no  doubt,  it  is 
difficult  to  draw  the  line  between  the  two.  "  Where  a  relation 
exists  between  two  parties  which  involves  the  performance  of 
certain  duties  by  one  of  them,  and  the  payment  of  reward  to 
him  by  the  other,  the  law  will  imply  [quasi-contract]  or  the  jury 
may  infer  [true  contract]  a  promise  by  each  party  to  do  what  is 
to  be  done  by  him  "  (a).  It  was  held  in  the  case  cited  that  an 
innkeeper  promises  in  this  sense  to  keep  his  guests'  goods  safely. 
The  case  of  a  carrier  is  analogous.  So  where  A.  does  at  B.'s 
request  something  not  apparently  illegal  or  tortious,  but  which 
in  fact  exposes  A.  to  an  action  at  the  suit  of  a  third  person,  it 
seems  to  be  not  a  proposition  of  law,  but  an  inference  of  fact 
which  a  jury  may  reasonably  find,  that  B.  must  be  taken  to  have 
promised  to  indemnify  A.  (b). 

Communi-  Tacit  proposals  and  acceptances  must,  like  express  ones,  be 
themne-  communicated.  If  A.  with  B.'s  knowledge,  but  without  any 
cessary.      express  request,  does  work  for  B.  such  as  people  as  a  rule  expect 

tion  of  tacit  *°  ^  P8"*  *or>  ^  **•  accePte  ^e  wor^  or  ^  result*  and  if  there 
contracts  are  no  special  circumstances  to  show  that  A.  meant  to  do  the 
cwta-actB?"  work  f°r  nothing,  or  that  B.  honestly  believed  that  such  was 
his  intention,  there  is  no  mfiiculty  in  inferring  a  promise  by  B. 
to  pay  what  A/s  labour  is  worth.  And  this  is  a  pure  inference 
of  fact,  the  question  being  whether  B.'s  conduct  has  been  such 
that  a  reasonable  man  in  A's  position  would  understand  from  it 
that  B.  meant  to  treat  the  work  as  if  done  to  his  express 
order.  The  doing  of  the  work  with  B.'s  knowledge  is  the  proposal 
of  a  contract,  and  B.'s  conduct  is  the  acceptance.     The  like 

la)  Per  Cur.  Morgan  v.  Patty,  6  (ft)  DvgdaU  v.  Lovering,  L.  R.  10 

H.  &  N.  265,  30  L,  J.  Ex.  131.  C.  P.  196. 
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infeience  cannot  bo  made  if  the  work  is  done  without  B.'s 
knowledge.  For  by  the  hypothesis  the  doing  of  the  work  is 
not  a  proposal,  not  being  communicated  at  the  time  :  B.  has  no 
opportunity  of  approving  or  countermanding  it,  and  cannot  be 
hound  to  pay  for  it  when  he  becomes  aware  of  the  facts,  although 
he  may  have  derived  some  benefit  from  the  work  ;  it  may  be 
impossible  to  restore  or  reject  that  l>enefit  without  giving  up  his 
own  property  («).  Nor  is  the  case  altered  if  A.  comes  to  B. 
and  tells  liim  that  the  work  is  done  and  requests  to  l>e  paid  for) 
it  This  is  indeed  a  proposal,  but  a  new  and  distinct  one  :  and  ; 
as  it  imports  no  new  consideration,  B.'s  acceptance  of  it  would 
be  a  merely  gratuitous  promise,  and  as  such  would  make  no 
contract. 

But  it  does  not  follow  that  because  there  is  no  true  contract,  Quad- 
there  may  not  be  cases  falling  within  tliis  general  description  in  JSL^  M 
which  it  is  just  and  expedient  that  an  obligation  analogous  to  fictitious 
contract   should   be   imposed   upon    the   person  receiving   the  jj^ungy^ 
benefit.     In  fact  there  are  such  cases  :  and  as  the  forms  of  our  law. 
law  do  not  recognise  quasi-contracts  in  any  distinct  manner,  these 
cases  are   dealt  with  by  the  fiction  of   an   implied    previous 
request,  which  often  has  to  be  supplemented  (as  in  the  action  fur 
money  had  and  received)  by  an  equally  fictitious  promise.     The 
promise,  actual  or  fictitious,  then  relates  back  to  the  fictitious 
request,  so  that  the  transaction  wliicn  is  the  real  foundation  of 
the  matter  is  treated  as  forming  the  consideration  in  a  fictitious 
contract  of  the  regular  type.     In  this  as  in  many  other  instances 
the  modern  state  of  the  law  represents  a  compromise  between 
the  forms  of  pleading  and  the  convenience  of  mankind.     But 
we  do  not  further  pursue  this  topic  (b).     The  Indian  Act  pro-  Indian 
vides  for  matters  of  this  kind  more  simply  in  form  and  more  Adt^deaL 
comprehensively  in  substance  than  oujr  present  law,  by  a  separate  with  them 
chapter  entitled  "  Of  certain  Relations  resembling  those  created  ieParmtelv' 
by  Contract "  (ss.  68-72,  cp.  s.  73). 

Conduct  which  is  relied  on  as  constituting  the  acceptance  of  Tacit  *c- 

an  actual  contract,  must  (no  less  than  words  relied  on  for  the  ^ptw!P*_x 
v  ox  contract 

same  purpose)  be  unambiguous  and  unconditional  (c).  must  be 

nnambi- 

(«)  Cp.  dicta  of  Pollock,  C.  B.,  25       v.  Roger$,  1  Wm  Saund.  857.  guous. 

L.  J.  Ex.,  &t  p.  332,  Leake  28.  (c)   Warner  v.  WMngUm,  3  Drew. 

(6)   See  notes  to    Lamplev/k    v.       523,  533. 
BrnithwaiUy  1  Sm.  L.  C.  and  0$borne 
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Further         We  now  give  the  remaining  sections  of  the  Indian  Contract 

l™£#™  Act  as  to  Proposal  and  Acceptance :— 

Act  as  to        «  ^  jn  or^er  fa  convert  a  proposal  into  a  promise,  the  acceptance  must 

and  accept-      (1)  1*  absolute  and  unqualified  [of  this  we  have  already  spoken] ; 

anoe.  (2)  be  expressed  in  some  usual  and  reasonable  manner,  unless  the 

proposal  prescribes  the  manner  in  which  it  is  to  be  accepted.  If  the 
proposal  prescribes  a  manner  in  which  it  is  to  be  accepted,  and  the 
acceptance  is  not  made  in  such  manner,  the  proposer  may,  within, 
a  reasonable  time  after  the  acceptance  is  communicated  to  him,  insist 
that  his  proposal  shall  be  accepted  in  the  prescribed  manner,  and 
not  otherwise;  but  if  he  fails  to  do  so,  he  accepts  the  acceptance. 
[Cp.  the  late  case  of  Leather-Cloth  Co.  v.  Hterontmus  (a).  There  good* 
were  ordered  to  be  sent  by  an  unusual  route  for  a  special  reason ;  this 
reason  ceased  to  exist  before  the  order  could  be  executed,  and  the 
goods  were  sent  by  the  usual  route :  the  Court  held  that  this,  being 
acquiesced  in  by  the  buyer,  was  a  sufficient  performance  of  the  original 
contract,  and  not  of  a  substituted  contract ;  and  therefore  no  special 
memorandum  of  such  alleged  substituted  contract  was  required  to 
satisfy  the  Statute  of  Frauds].(6) 

"  8.  Performance  of  the  conditions  of  a  proposal,  or  the  acceptance 
of  any  consideration  for  a  reciprocal  promise  which,  may  be  offered 
with  a  proposal,  is  an  acceptance  of  the  proposal. 

"9.  In  so  far  as  the  proposal  or  acceptance  of  any  promise  is  made 
in  words,  the  promise  is  said  to  be  express.  In  so  far  as  such  pro- 
posal or  acceptance  is  made  otherwise  than  in  words,  the  promise  is 
said  to  be  implied." 

The  performance,  <fec,  in  s.  8,  must  of  course,  like  an  accept- 
ance in  any  other  manner  or  form,  be  communicated  to  the 
proposer.  Subject  to  this  caution,  these  sections  are  believed  to 
represent  English  law  with  sufficient  exactness  to  need  no 
further  comment. 


German 
Commer- 
cial Code 
on  forma- 
tion of 
contracts. 


Finally,  it  may  be  of  some  interest  to  compare  with  the 
English  and  Anglo- Indian  law  the  provisions  of  the  Gemiau 
Commercial  Code  as  to  the  formation  of  contracts : 

"  318.  When  a  commercial  contract  is  proposed  between  parties 
present  at  the  same  time,  the  acceptance  must  be  immediate ;  other- 
wise the  proposer  is  no  longer  bound  to  his  proposal,  f 


(a)  L.  R.  10  Q.  B.  140. 
(6)  See  further,  as  to  the  differ- 
ence between  a  substituted  agrte- 


ment  and  substituted  performance, 
Sanderson  v.  Graves.  L.  R.  10  Ex. 
234. 
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319.  When  a  proposal  is  on  foot  between  parties  at  a  distance,  the 
proposer  remains  hound  until  the  time  at  which  he  may  fairly  expect 
an  answer  to  reach  him,  if  despatched  in  ordinary  course  and  in  due 
timcf  In  estimating  this  time  he  may  assume  that  his  proposal  was 
duly  received  [surely  not  if,  as  in  Adams  v.  Lindiell  (a),  it  was  delayed 
by  his  own  negligence  ?] 

In  the  event  of  an  acceptance  despatched  in  due  time  not  arriving 
till  after  such  time  as  aforesaid,  no  contract  is  concluded,  if  the  pro- 
poser has  given  notice  of  revocation  in  the  meantime,  or  gives  it 
forthwith  (ohne  Verzug)  on  receiving  the  acceptance.'' 

[The  clauses  marked  t  seem  only  to  say,  in  a  rather  elaborate  way, 
that  a  proposal  is  revoked  by  the  lapse  of  a  reasonable  time  without 
acceptance  ;  &  319,  however,  tacitly  involves  the  important  proposi- 
tion that  an  answer  which  never  arrives,  whether  sent  by  post  or 
otherwise,  cannot  conclude  a  contract.] 

320l  When  the  revocation  of  a  proposal  reaches  the  other  party 
before  or  at  the  same  time  with  the  proposal  itself,  the  proposal  is 
deemed  null  and  void  (ittfur  nickt  gachehen  zu  erachUn). 

In  like  manner  the  acceptance  is  deemed  null  and  void  if  the 
revocation  has  been  communicated  to  the  proposer  before  the  accept- 
ance, or  at  the  same  time  with  it 

321.  Where  an  agreement  has  been  concluded  between  parties  at 
a  distance,  the  conclusion  of  the  agreement  is  to  be  dated  from  the 
time  at  which  the  communication  of  the  acceptance  was  delivered  for 
despatch  [sc  out  of  the  acceptor's  control  f]  (in  toeleKem  die  Erklfr 
rung  der  Annahme  Bdwf$  der  Abetndung  abgegeben  ist). 

32a,  An  acceptance  subject  to  conditions  or  reservations  is  equiva- 
lent to  a  refusal  coupled  with  a  new  proposal" 

(a)  1  B.  &  Aid.  681,  p.  13  tup. 
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CHAPTER  II. 

CAPACITY    OF    PARTIES. 

Of  Natural  Persons. 

I.  Infants. 

Infants—   The  exceptions  to  the  capacity  of  natural  persons  to  bind  them- 

Incapacity  seiVes  by  contract  are  infancy,  coverture  and  insanity.     Of  these 
to  bind  , 

themselves  m  order. 

by  con-  An  infant,  t.e'.,  a  person  less  than  twenty-one  years  old  (Co. 

neraUtate-  Lit-  171  &.),  is  not  absolutely  incapable  of  binding  himself,  but 
ment  of  jg,  generally  speaking,  incapable  of  absolutely  binding  hini6elf 
6  W*  by  contract  (a).  His  acts  and  contracts  are  voidable  at  his 
option,  subject  to  certain  statutory  and  other  exceptions,  which 
are  partly  definite,  partly  not  definable  in  terms,  but  capable  of 
reasonable  definition  in  practice,  and  partly  both  indefinite  and 
doubtful.  The  following  seems  the  nearest  approach  to  a  state- 
ment in  general  terms  that  can  safely  be  made.  By  the  com- 
mon law  a  contract  made  by  an  infant  is  generally  voidable  at 
the  infant's  option,  such  option  to  be  exercised  either  before  (b) 
his  attaining  his  majority  or  in  a  reasonable  time  afterwards. 

Where  the  obligation  is  incident  to  an  interest  (or  at  all  events^ 
to  a  beneficial  interest)  in  property,  it  cannot  be  avoided  while  J* 
such  interest  is  retained. 
Exceptions — 
(A.)    Void  agreements. 

By  the  Infants'  Relief  Act,  1874,  loans  of  money  to  infants,, 
contracts  for  the  sale  to  them  of  goods  other  than  necessaries,  |> 

(a)  Stated  in  this  form  by  Hayes,  (6)  As  to  this  see  p.  40. 

J.,  14  Ir.  C.  L.  R,  at  p.  856. 
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and  accounts  stated  with  them  are  absolutely  void :  and  no  .  Vv'  •*  *** 
action  can  he  brought  on  a  ratification  of  any  contract  made 
during  infancy. 

(When  the  agreement  of  an  infant  is  such  that  it  cannot  l>e  1 
for  his  benefit,  it  is  said  to  be  absolutely  void  at  common  law : 
but  this  distinction  is  exceedingly  doubtful,  if  not  altogether 
exploded  by  modern  authorities). 

B.     Valid  contracts. 

An  infant's  contract  is  valid  if  it  appears  to  the  Court  to  Ikj 
beneficial  to  the  infant,  and  in  particular  if  it  is  for  necessaries. 

Explanation. —  "Necessaries"  include  all  such  goods,  com- 
modities, and  services  as  are  reasonably  necessary  for  the  use  and 
benefit  of  a  person  in  the  circumstances  and  condition  of  life  of 
the  contracting  party.  Moreover  in  certain  cases  infants  are 
enabled  to  make  binding  contracts  by  custom  or  statute. 

An  infant  is  not  liable  for  a  wrong  arising  out  of  or  immedi- 
ately connected  with  his  contract,  such  as  a  fraudulent  represen- 
tation at  the  time  of  making  the  contract  that  he  is  of  full  age. 
But  an  infant  who  has  represented  himself  as  of  full  age  is  in  a 
Court  of  Equity  bound  by  payments  made  and  acts  done  at  his 
request  and  on  the  faith  of  such  representations,  and  is  liable  to 
restore  any  advantage  he  has  obtained  by  such  representations  to 
the  person  from  whom  he  has  obtained  it. 

We  proceed  to  speak  in  detail  of  the  different  parts  of  the 
subject,  and 

1.  Of  the  contracts  of  infants  in  general  at  common  law,  and  Of  infants' 
as  affected  by  the  Act  of  1874.     It  will  be  convenient  to  depart  in  general: 
somewhat  from  the  order  of  the  foregoing  general  statement  for  «d  as  to 
the  purpose  of  considering  this  whole  subject  together.     It  is  diitanction 
commonly  said  that  an  agreement  made  by  an  infant,  if  such  ina*  *°me 
that  it  cannot  be  for  his  benefit,  is  not  merely  voidable,  but  yo\^    ° 
absolutely  void  ;  though  in  general  his  contracts  are  only  void- 
able at  his  option  (a).     This  distinction,  it  is  submitted,  is  in 
itself  unreasonable,  and  is  supported  by  little  or  no  real  authority, 
while  there  is  considerable  authority  against  it.    The  unreason- 
fa)  Another  distinction  is  made      3  Burr.  1805  ;  2  Dr.  &W.  340.  But 
as  to  deeds  taking  complete  effect      this  is  of  little  practical  importance, 
by  delivery  or  otherwise.  SeeShepp.      and  not  material   to  the   present 
Touchst  233  ;  Co.  lit.  516,  note  *      subject. 

D 
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ablenesa  of  it  seems  hardly  to  need  any  demonstration.  The 
object  of  the  law,  which  is  the  protection  of  the  infant,  is  amply 
secured  by  not  allowing  the  contract  to  be  enforced  against  him 
during  his  infancy,  and  leaving  it  in  his  option  to  affirm  or 
repudiate  it  at  his  full  age  (a).  Moreover  the  distinction  is 
arbitrary  and  doubtful,  for  it  must  always  be  difficult  to  say 
whether  a  particular  contract  cannot  possibly  be  beneficial  to  the 
party.  As  for  the  authorities,  the  word  void  is  no  doubt  fre- 
quently used  :  but  then  it  is  likewise  to  be  found  in  cases  where 
it  is  quite  settled  that  the  contract  is  in  truth  only  voidable.  And 
as  applied  to  other  subject-matters  it  has  been  held  to  mean  only 
voidable  in  formal  instruments  (b)  and  even  in  Acts  of  Parlia- 
ment. The  fact  is  (as  was  justly  remarked  in  the  argument  of  a 
modern  case  we  shall  presently  cite)  that  there  is  "a  constant 
confusion  in  the  books,"  and  sometimes  even  in  recent  books, 
" between  void  and  voidable"  (c)  so  that  the  language  of  text- 
writers,  of  judges,  and  even  of  the  legislature,  is  no  safe  guide 
apart  from  actual  decisions. 

Examina-       But  when  we  look  at  the  decisions  they  appear  to  establish  in 

thorities  *"  ^ie  casos  now  ^  ^ues^on  only  that  the  contract  cannot  be  enforced 
oatoboncU.  against  the  infant,  or  some  other  collateral  point  equally  con- 
sistent with  its  being  only  voidable,  except  when  they  show  dis- 
tinctly that  the  contract  is  voidable  and  not  void.  Thus  an 
infant's  bond  with  a  penalty  and  conditioned  for  the  payment  of 
interest  has  been  supposed  to  be  wholly  void  :  but  nothing  more 
is  decided  than  that  being  under  seal  it  cannot  be  ratified  save 
by  an  act  of  at  least  equal  solemnity  with  the  original  instru- 
ment :  in  the  case  referred  to  one  judge  (Bayley,  J.)  rested  his 
judgment  simply  on  the  law  stated  by  Coke,  who  only  says  that 
an  infant's  bond  with  a  penalty,  even  if  given  for  necessaries, 
shall  not  bind  him.  (d)  A  stronger  case  is  Tliomton  v.  Uling^) 
worth,  (c)  where  the  judges  said  in  terms  that  an  infant's  con-y 
tract  to  buy  goods  for  the  purposes  of  trade  is  absolutely  void,  I 

{a)  We  are  now  speaking  only  of  (d)  BaylU  v.  Dindey,  3  M.  & 

the  common  law.  S.  477  ;  Co.  Lit.  172  a.    The  case 

(b)  Lincoln  Colleges  ca.  3  Co.  Rep.  is  not  accepted  without  question  in 

596;  Doe  d.  Bryan  v.  Bancks,  4  B.  America :  Parsons  on  Contracts,  269 

&  Aid.  401 ;  Matin*  v.  Freeman,  n.  (1st.  ed.) 
4  Bing.  N.  C.  895.  (e)  2  B.  &  C.  824. 

(c)Petewdorff,cwy.llM.&W.261. 
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not  voidable  only :  but  all  that  had  to  be  decided  was  that  a  Purchaae 
ratification  after  action  brought  was  no  answer  to  the  defence  of  ^J^  m 
infancy ;  and  the  dicta,  as  pointed  out  by  Mr.  Benjamin,  are  in- 
consistent with  a  former  case  of  higher  authority  (but  which 
seems  not  to  have  been  cited)  where  an  infant  was  allowed  to 
sue  on  a  trading  contract  for  the  purchase  of  chattels,  the  only 
speeiaTciroumstance  being  that  he  had  already  paid  part  of  the 
price,  so  that  it  was  clearly  for  his  benefit  that  he  should  be  able 
to  enforce  the  contract :  on  this  ground  the  decision  was  put  in 
the  Court  of  K.B.  by  Lord  Ellcnborough,  but  the  broader 
opinion  was  expressed  by  Dampier,  J.,  that  the  other  party  could 
in  no  case  avoid  the  contract,  and  that  the  contracts  of  infants 
are  as  to  their  validity  of  two  kinds  only,  those  which  arc  clearly 
for  the  infant's  benefit  and  therefore  bind  him,  and  those  which  are 
not  so  and  are  voidable  at  his  option.  The  Court  of  Exchequer 
Chamber  affirmed  the  judgment  without  calling  on  counsel  to 
support  it,  holding  that  "  the  general  law  is  that  the  contract  of 
an  infant  may  be  avoided  or  not  at  his  own  option,"  and  that  Contract 
this  case  was  no  exception  (a).  In  a  much  later  case  the 
following  opinion  was  given  by  the  Court  of  Queen's  Bench 
on  the  conviction  of  a  servant  for  unlawfully  absenting  himself 
from  his  master's  employment. 

u  Among  many  objections  one  appears  to  us  clearly  fatal.  He  was 
an  infant  at  the  time  of  entering  into  the  agreement,  which  authorize* 
the  master  to  stop  his  wages  when  the  steam  engine  is  BtopiHid 
working  for  any  cause.  An  agreement  to  serve  for  wages  may  be 
for  the  infant's  benefit  (b) ;  but  an  agreement  which  compels  him  to 
serve  at  all  times  during  the  term  but  leaves  the  master  free  to  stop 
his  work  and  his  wages  whenever  he  chooses  to  do  so  cannot  be  con- 
sidered as  beneficial  to  the  servant.  It  is  inequitable  and  wholly 
void.    The  conviction  must  be  quashed"  (c). 

But  this  decided  only  that  the  agreement  was  not  enforceable  \ 
against  the  infant.     The  Court  cannot  have  meant  to  say  that  j 
if  the  master  had  arbitrarily  refused  to  pay  wages  for  the  work  r 
actually  done  the  infant  could  not  have  sued  him  on  the  agree- : 
ment*     Again,  it  is  said  that  a  lease  made  by  an  infant,  without  Leases. 

(a)  Benjamin  on  Sale,  23 ;  War-  Wood  v.  Fenwick,  10  M.  <fc  W.  195 . 
«*£<*  v.  Bruce,  2  M.  &  S.  205,  in  Ex.  (<•)  Reg.  v.  Lord,  12  Q.  B.  757, 17 

Ch.  0  Taunt.  118.  L.  J.  M.  C.  181,  where  the  head  note 

(6)  It  seems  that  prima  facie  it  is  rightly    says     "void   ayainst     tM 

so,  even  if  it  contains  clauses  im-  infant." 
poring  penalties  fee.,  in  oertaineventa. 
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reservation  of  any  rent  (or  even  not  reserving  the  best  rent),  is 
absolutely  void.  But  this  opinion  is  strongly  disputed  in 
Bacon's  Abridgement,  and  also  disapproved  by  Lord  Mans- 
field, whose  judgment  Lord  St.  Leonards  has  adopted  as  good 
law,  though  the  actual  decision  was  not  on  this  particular  point 
in  either  case  (a).  And  in  a  modern  Irish  case  (b)  it  has  been 
expressly  decided  that  at  all  events  a  lease  made  by  an  infant 
reserving  a  substantial  rent,  whether  the  best  rent  or  not,  is  not 
void  but  voidable ;  and  further  that  it  is  not  well  avoided  by 
the  infant's  granting  another  lease  of  the  same  property  to 
another  person  after  attaining  his  full  age.  The  Court  inclined 
to  think  that  some  act  of  notoriety  by  the  lessor  would  be 
required,  such  as  entering,  bringing  ejectment,  or  demanding 
possession ;  however  there  was  another  reason,  namely  that  the 
second  lease  might  be  construed  as  only  creating  a  future  interest 
to  take  effect  on  the  determination  of  the  first.  With  regard  to 
the  first  reason  it  seems  to  have  been  thought  not  immaterial 
that  a  freehold  estate  (for  the  life  of  the  lessor  or  twenty-one- 
years)  had  passed  by  the  original  lease.  There  is  good  English 
authority  for  the  proposition  that  if  a  lease  made  by  an  infant 
is  beneficial  to  him  he  cannot  avoid  it  at  all  (c).  It  appears  to 
be  agreed  that  the  sale,  purchase  (d),  or  exchange  (e)  of  land  by 
an  infant  is  both  as  to  the  contract  and  as  to  the  conveyance 
-    only  voidable  at  his  option. 

Partner-  Again,  there  is  no  doubt  that  an  infant  may  be  a  partner  or} 
shaP  hold-  shareholder  (though  in  the  latter  case  the  company  may  refuse' 
ing.  to  accept  him)  (/) ;  and  though  he  cannot  be  made  liable  for  >- 

partnership  debts  during  his  infancy,  ho  is  bound  by  the  partner- 1 
ship  accounts  as  between  himself  and  his  partners  and  cannot  J 
claim  to  share  profits  without  contributing  to  losses.     And  if  orr 
coming  of  age  he  does  not  expressly  disaffirm  the  partnership 
he  is  considered  to  affirm  it,  or  at  any  rate  to  hold  himself  out 


Sale,  &c, 
of  land. 


{a)  Bac.  Ab.  4.  361  ;  Zouch  v. 
Parsons,  3  Burr.  1794  (where  the 
decision  was  that  the  reconveyance 
of  a  mortgagee's  infant  heir,  the 
mortgage  being  properly  paid  off, 
could  not  be  avoided  by  his  entry 
before  full  age) ;  Allen  v.  Allen,  2 
Dr.  &  W.  307,  340. 

(6)  Slator  v.  Brady,  14  Ir.  0.  L. 
61. 


(r)  Maddon  v.  White,  2  T.  R  159. 

\d)  Co.  Lit.  26.,  Bac  Ab.  Infancy 
I.  3,  (4,  360);  Dart  V.  &  P.  2.  19. 

(c)  Co.,  Lit.  51  b. 

(/)  But  the  company  cannot  dis- 
pute the  validity  of  a  transfer  to  an 
infant  after  the  infant  has  transferred 
over  to  a  person  sui  juris :  Gooch's 
ca.  8  Ch.  266.  And  Bee  Lindley  2. 
1889. 
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as  a  partner,  and  is  thereby  liable  for  the  debts  of  the  firm 
contracted  since  his  majority  (a). 

The  liability  of  an  infant  shareholder  who  does  not  repudiate 
his  shares  to  pay  calls  on  them,  rests,  as  far  as  existing  au- 
thorities go,  on  a  somewhat  different  form  of  the  same  principle 
(of  which  afterwards).  As  to  contribution  in  the  winding-up  of 
a  company,  Mr.  Justice  Lindley  (2. 1388)  "  is  not  aware  of  any  case 
in  which  an  infant  has  been  put  on  the  list  of  contributories.  U]H>n 
principle,  however,  there  does  not  appear  to  be  any  reason  why 
he  should  not,  if  it  be  for  his  benefit ;  and  this,  if  there  are 
surplus  assets,  might  be  the  case."  Otherwise  he  cannot  be 
deprived  of  his  right  to  repudiate  the  shares,  unless  perhaps  by 
fraud;  but  iji  any  case  if  he  "does  not  repudiate  his  shares, 
either  while  he  is  an  infant  or  within  a  reasonable  time  after  he 
attains  twenty-one,  he  will  be  a  contributory,"  and  still  more  so 
if  after  that  time  he  does  anything  showing  an  election  to  keep 
the  shares.  On  the  whole  it  is  clear  on  the  authorities  (notwith- 
standing a  few  expressions  to  the  contrary),  that  both  the  f 
transfer  of  shares  to  an  infant  and  the  obligations  incident  to  \ 
his  holding  the  shares  are  not  void  but  only  voidable  (b). 

Marriage  is  on  a  different  footing  from  ordinary  contracts  (r),  Marriage. 
and  it  is  hardly  needful  to  say  in  this  place  that  the  possibility 
of  a  minor  Contracting  a  valid  marriage  has  never  been  doubted 
in  any  of  our  courts.  Even  if  either  or  both  of  the  parties  be 
under  the  age  of  consent  (fourteen  for  the  man,  twelve  for  the 
woman)  the  marriage  is  not  absolutely  void,  but  remains  good 
if  when  they  are  both  of  the  age  of  consent  they  agree  to  it  (</). 
But  the  Marriage  Act,  4  Geo.  4,  c.  76,  (ss.  8,"  22)  makes  it  very 
difficult,  though  not  impossible,  for  a  minor  to  contract  a  valid 
marriage  without  the  consent  of  parents  or  guardians,  (r) 

(a)  Lindley,  1.  82-84  ;  Qoode  v.  the  man,  15  for  the  woman,  and 
Harriton,  5B.&  Aid.  147.  consent  of  parents  or  lineal  ancestors 

(b)  Lunuden's  ca.  4  Ch.  31  ;  Is  required  np  to  the  ages  of  25  and 
tfoocA's  ca.  8  Ch.  266.  cp.  infra  p.  44      21   respectively.     (Code  Civ.   144, 

(c)  Continental  writers  have  wasted  sqq.)  But  this  consent  may  be  du- 
mnch  ingenuity  in  debating  with  pensed  with  in  various  ways  by 
which  class  of  contracts  it  should  be  matter  subsequent  or  lapse  of  time : 
reckoned.  Sav.  Syst.  §  141  (3. 317) ;  see  art.  182, 183, 185.  The  marriage 
Ortolan  on  Inst.  2. 10.  laws  of  other  states  (except  some 

(rf)  Bacon  Abr.  4.  336.  where  the  canon  law  still  prevails) 

(«)  In  most  continental  countries  appear  to  differ  little  on  the  average 
the  earliest  age  of  legal  marriage  is      from  the  law  of  France  on  this  matter 


fixed  by  law :  in  France  it  is  18  for      of  age. 
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Promises        As  to  promises  to  marry  and  marriage  settlements,  it  has  long  \ 
to  marry      -j)een  £ a^j]^  jaw  fa^  ,*us^  ^  fa  |jne  c^^  0f  nj8  0ther  void- 
and  mar-  J  ^ 

riage   set-  able  contracts  an  infant  may  sue  for  a  breach  of  promise  of  .' 
tiementn.     j^n^^  though  not  liable  to  be  sued  (a).  An  infant's  marriage    . 
settlement  is  not  binding  on  the  infant  unless  made  under  the 
statute  (see  post,  p.  52),  and  the  Court  of  Chancery  has  no 
power  to  make  it  binding  in  the  case  of  a  ward  (h).     A  settlement 
of  a  female  infant's  general  personal  property,  the  intended  husband 
being  of  full  age  and  a  party,  can  indeed  be  enforced,  but  as  the 
contract  not  of  the  wife  but  of  the  husband  ;  the  wife's  personal 
property  passing  to  him  by  the  marriage  he  is  bound  to  deal 
with  it  according  to  his  contract  (c).     However,  in  any  case  tho 
settlement  is  not  void  but  only  voidable  ;  it  may  be  confirmed 
by  the  subsequent  conduct  of  the  party  when  of  full  age  and  sui 
Negotiable  juris  (d).  Again  an  infant's  contract  on  a  bill  of  exchange  or  prc- 
mente."        missory  note  was  once  supposed  to  be  wholly  void,  but  is  now 
Accounts    treated  as  only  voidable  (e).    The  same  holds  of  an   account 

stated,  and  stated :  and  here  the  decisive   case  is   a  strong  authority   in 

opinion  of  ,  _    ,  ,  .,  .  . 

the  Court   favour  of  the  general  contention  that  a  contract  is  not  in  any 

ofExche-   0^  absolutely  void  by  reason  of  the  party's  infancy.     The 

general       Court  said  : — 

question.  «  The  argument  on  behalf  of  the  defendant  was  that  an  account 
stated  by  an  infant  is  not  merely  voidable  but  actually  void,  so  that 
no  subsequent  ratification  can  make  it  of  any  avail.  But  we  can  see 
no  sound  or  reasonable  distinction  in  this  respect  between  the  lia- 
bility of  an  infant  on  an  account  stated  and  his  liability  for  goods 
sold  and  delivered  or  on  any  other  contract . .  .  The  general  doctrine  ia 
that  a  party  may  after  he  attains  the  age  of  twenty-one  years  ratify 
and  so  make  himself  liable  on  contracts  made  during  infancy.  We 
think  that  on  principle  unopposed  by  authority  this  may  be  done  on 
a  contract  arising  on  an  account  stated  as  well  as  on  any  other 
contract"  (/). 

This  may  be  claimed,  we  think,  as  a  very  strong  modern 
judicial  opinion,  and  so  far  as  we  know  it  remains  uncontradicted 


(a)  Bacon,  Abr.  Infancy  and  Age,  (d)  Davits  v.  Davies,  0  Eq.  468. 
I.  4  ;    (4.  370.)    Per  Lord   Ellen-          (e)  Bylea  on  Bills,  59  (10th  ed.) ; 
borough,  Warwick  v.  Bruce,  2M.&S.  undisputed  in  HarrU  v.  Wall,  1  Ex. 
..  20.  122. 

(b)  Field  v.  Moore,  7  D.  M.  G.  (/)  Williams  v.  Moor,  11  M.&W. 
691,  710.  256,  264,  266,  12  L.  J.  Ex.  253. 

(c)  Davidson  Conv.  8,  pt.  2.  728. 
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by  any  equal  authority  of  later  date.    Nor  is  the  sanction  ofTixt-wrf. 
approved  text-writers  wanting  for  the  same  view.     Mr.  Leake  j^^-an 
takes  no  notice  whatever  of  the  current  doctrine  of  the  lxx>ks  ;  authori- 
and  a  learned  American  writer  says  it  has  been  declared  in  (<^jc]t,. 
American  Courts  to  be  "  unsatisfactory,  liable  to  many  excep-  «°n :  no 
tions,  and  difficult  of  safe  application/'  and  himself  takes  it  for  hlJai^  °r 
the  better  opinion  that  contracts  made  by  infants  are  not  in  any  «y  °°n- 
case  on  that  account  absolutely  void  ('/).     It  should  l>e  men-  i^flnJ' 
tioned,  however,  that  a  more  recent  author  adheres  to  the  old  vj"«l  »t 
division  of  them  into  three  classes  as  binding,  void,  and  void- 
able, and  cites  a  late  judgment  in  Maine  where  it  is  very  clearly 
expressed  (b).     It  seems,  therefore,  that  there  does  not  exist  that 
consensus  of  American  authority  which  on  an  unsettled  question 
of  pure  common  law  might  be  of  considerable  value  to  us  if  it 
existed.      We   have  seen    however  that  in  several   important 
classes  of  cases  (including  some  that  were  formerly  supposed  ex- 
ceptional) an  infant's  contract  is  certainly  not  void  :  and  we 
have  also  seen  that  there  is  not  any  clear  authority  for  holding 
that  in  any  case  it  is  in  fact  void.     And  it  is  perhaps  not  neces- 
sary to  seek  or  offer  any  further  justification  for  refusing  to 
admit  an  ill-defined  and  inconvenient  class  of  exceptions,  of 
which  no  positive  instance  can  be  found. 

There  is  one  exception  to  the  rule  that  an  infant  may  enforce  Infant 
his  voidable  contracts  against  the  other  party  during  his  infancy,  £*n™ '*  ri. 
or  rather  there  is  one  way  in  which  he  cannot  enforce  them,  fie  ptrfor-  - 
Specific  performance  is  not  allowed  at  the  suit  of  an  infant,  mance- 
because  the  remedy  is  not  mutual,  the  infant  not  being  bound  (/*). 

An  infant  may  avoid  his  voidable  contracts  (with  practically  few  At  what 
or  no  exceptions)  either  before  or  within  a  reasonable  time  after  „*  a^,^ 
coming  of  age :  the  rule  is  that  "  matters  in  fait  [/>.,  not  of  *»w  con- 
record]  he  shall  avoid  either  within  age  or  at  full  age,"  but  "^  " 


(a)  Parsons  on  Contracts  (1st  ed.)  binding,    which    on    the    English 

244,  and  see  note  *&.   It  appears  that  authorities  is  certainly  too  narrow, 

the  misleading  confusion  of  void  and  and  swells  the  class  of  void  contracts 

voidable  occurs  in  American  no  less  by  instances  of  acts  that  are  not 

than  in  English  reports :  see  p,  275,  properly  contracts  at  all.     Mr.  W. 

note,  W.  Story  (On  Contracts,  §  101,  sqq.) 

(6)  Hflliard  on  Contracts,  2, 129.  also  adopts  the  threefold  division. 
The  learned  judge,  however,  allows  (c)  Flight  v.  Holland,  4  Russ.  298. 

only  contracts  for  necessaries  to  be 
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matters  of  record  only  within  age  (Co.  Lit.  380  b)  (a).    How- 
ever, where  the  nature  of  the  case  admits  of  it,  an  infant's  affir- 
mation or  repudiation  of  his  contract  while  he  is  still  a  minor  is 
treated  as  only  provisional ;  he  cannot  deprive  himself  of  the 
right  to  elect  at  full  age,  and  only  then  can  his  election  be  con- 
clusively determined  (b).     There  is  no  express  authority  for  the 
saving  words  we  have  introduced  into  this  proposition,  but  they 
are  obviously  required ;  in  the  case  of  an  infant  shareholder,  for 
instance,  the  unqualified  application  of  it  might  make  it  im- 
possible for  anybody  to  deal  with  the  shares  until  he  came  of 
age.     Indeed  there  is  no  lack  of  authority  to  show  that  here 
as  in  other  cases,  so  far  as  the  interests  of  third  persons  are  con- 
cerned, and  to  some  extent  also  as  regards  acts  done  by  the 
parties  themselves  on  the  faith  of  the  contract,  voidable  means 
Money       not  invalid  until  ratified,  but  valid  until  rescinded  (c).     If  an    t 
avoided  **  Ul^ant  Pavs  a  sum  °*  money  under  a  contract,  in  consideration  t 
contract,     of  which  the  contract  is  wholly  or  partly  performed  by  the  y 
recover?     other  party,  he  can  acquire  no  right  to  recover  the  money  back    I 
able.  by  rescinding  the  contract  when  he  comes  of  age.     Such  is  the  ^ 

case  of  a  premium  paid  for  a  lease  (d),  or  of  the  price  of  goods 
(not  being  necessaries)  sold  and  delivered  to  an  infant  and  paid 
for  by  him :  and  so  if  an  infant  enters  into  a  partnership  and  pays 
j  -*  k  *       a  premium,  he  cannot  either  before  or  after  his  full  age  recover 
^  f  *  it  back,  nor  therefore  prove  for  it  in  the  bankruptcy  of  his 

a,,v  partners  (e). 

Infanta*         We  must  n0w  consider  the  effect  of  the  Act  of  1874  (37  & 
187*!       '  38  Vict.  c.  62),  which  enacts  as  follows : — 

1.  All  contracts  whether  by  specialty  or  by  simple  contract  hence- 
forth entered  into  by  infants  for  the  repayment  of  money  lent  or  to 
be  lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  contracts 
for  necessaries),  and  all  accounts  stated  with  infants,  shall  be  ab- 

(o)  See  per  Parke,  B.,  Netery  $  (b)  L.  «fc  N.  W.  R  v.  My Michael, 

EnntohUlen  Ry.  Co.  v.  Combe,  3  Ex.  supra;  Slator  v.  Trimble,  14  Ir.  C. 

565,  18  L.  J.  Ex.  325  ;  per  Cur.  L.  L.  342. 

<C-  N.  W.  R.  v.  M'Michael,  5  Ex.  114,  (c)  Per  Lord  Colonsay,  L.  R.  2 

20  L.  J.  Ex.  97.    As  to  an  infant  H.  L.  375. 

being  bound  when  he  comes  of  age  {d)  Holme*  v.  Blogg,  8  Taunt.  35, 

by  an  acknowledgment  made  in  a  508,  S.  C.  Moore,  1.  466,  2.  552. 

Court  of  Record,  see  Y.  B.  20  &  21  (e)  Ex  parte  Taylor,  8  D,  E  G. 

F4.  1.  (Rolls  ed.)  p.  320,  254,  258. 


VXVJOm9  BBUXP  ACT.  *l 

tolutely  void :  provided  always  that  this  enactment  shall  not  invali- 
date any  contract  into  which  an  infant  may  by  any  existing  or 
future  Btatnte  or  by  the  rules  of  common  law  or  equity  enter, 
except  such  as  now  by  law  are  voidable. 

&  No  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  made  after  full  age  of  any  promise 
or  contract  made  during  infancy,  whether  there  shall  or  shall  not  Ihj 
any  new  consideration  for  such  promise  or  ratification  after  full  age. 

3.  This  Act  may  be  cited  as  The  Infants'  Relief  Act,  1874. 

The   2nd   section  supersedes,   though  it  does  not  expressly  Ratifica- 
repeal,  the  5th  section  of  Lord  Tentenlcn's  Act  (9  Geo.  4,  c.  14),  ^^e 


by  which  no  ratification  of  a  contract  made  during  infancy  could  for  i 
be  sued  upon  unless  in  writing  and  signed  by  the  party  to  Ixj  PurP0Be8' 
charged.     The  new  enactment  forbids  an  action  to  Ihj  brought* 
at  all  on  any  such  promise  or  ratification,  and  it  applies  to  a 
ratification  since  the  Act  of  a  promise  made  in  infancy  before  the 
passing  of  the  Act  («).    This,  however,  is  a  different  thing  from  j 
depriving  the  ratification  of  all  effect     For  it  may  have  other  \ 
effects  than  giving  a  right  of  action,  and  these  are  not  touched^/ 
While  the  matter  was  governed  by  Lord  TenterdenVs  Act  there 
were  many  cases  where  a  contract  made  during  infancy  might 
be  adopted  or  confirmed  without  any  ratification  in  writing  so 
as  to  produce  important  results.     Thus  in  the  case  of  a  marriage 
settlement  the  married  persona  are  bound   not  so  much   by 
liability  to  be  sued  (though  in  some  cases  and  for  some  pur- 
poses the  husband's  covenants  are  of  importance)  as  by  inability 
to  interfere  with  the  disposition  of  the  property  once  made  and 
the  execution  of  the  trusts  once  constituted:   and  so  far  as 
concerns  this  an  infant's  marriage  settlement  may,  as  we  have 
seen,  be  sufficiently  confirmed  by  Ids  or  her  conduct  after  full 
age  (A).    Again  an  infant  partner  who  does  not  avoid  the  partner- 
ship at  his  full  age  is,  as   between  himself  and  Ids  partners, 
completely  bound  by  the. terms  on  which  he  entered  it  with- 
out any  formal  ratification ;  and  a  court  of  equity  taking  tho 
partnership  accounts  would,  it  is  apprehended,  apply  the  some 
rule  to  the  time  of  his  minority  as  to  the  time  after  his  full  age. 
Indeed  there  would  be  no  other  rule  to  apply.    Again  an  infant 

(a)  Ex  parte    Kibble,  10   Ch.  {b)  Parte*  v.  Daries,  9  Eq.  468, 

3'3.  tupra  p.  38. 
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shareholder  who  does  not  disclaim  may  after  liis  full  age,  at 
any  rate,  be  made  liable  for  calls  without  any  express  ratifica- 
tion ;  on  the  contrary  the  burden  of  proof  is  on  him  to  show- 
that  he  repudiated  the  shares  within  a  reasonable  time  (a). 

And  as  Lord  Tenterden's  Act  did  not  formerly  stand  in  the 
way  of  these  consequences  of  the  affirmation  or  non-repudiation 
of  an  infant's  contract,  so  the  Act  of  1874  will  not  stand  in  the 
way  of  the  same  or  like  consequences  in  the  future.     In  fact\ 
the  operation  of  the  present  Act  seems  to  be  to  reduce  all  void- 1 
able  contracts  of  infants  ratified  at  full  age,  whether  the  ratifica- 1 
tion  be  formal  or  not,  to  the  position  of  agreements  of  imperfect  [ 
obligation,  that  is,  which  cannot  be  directly  enforced  but  are  \ 
valid  for  all  other  purposes.    Other  examples  of  such  agreements  J 
and  of  their  legal  effect  will  be  found  in  the  chapter  specially 
assigned  to  that  subject. 

Semite,  no  A  collateral  result  of  tliis  enactment  will' be  that  one  whd\ 
ap&cific  yias  ma(je  a  contract  during  his  infancy  will  not  now  be  able  J 
mance  for  to  obtain  specific  performance  of  it  after  his  full  age,  for  the  | 
wJrtTof     8ame  reason  tna*  ^e    cannot  and  formerly  could  not   do  so^ 

any  con-      Sooner  (?)). 
tract  made 
during  in- 
fancy. As  to  the  proviso  about  new  consideration,  it  is  presumably 

nrovfeo °L  ^to*!110^  by  way  of  abundant  caution,   to  prevent  colourable 
to  new  con-  evasions  of  the  Act  by  the  pretence  of  a  new  contract  founded 
ration,  on  a  nominal  or  trifling  new  consideration.     Where  a  sub- 
stantial consideration  appears    on  the  face  of  the  transaction 
these  words  can  hardly  be  supposed  to  impose  on  the  Court  the 
Of  8.1,       duty  of  inquiring  whether  the  apparent  consideration  is  the 
certa?f      whole  of  the  real  consideration.     As  to  the  first  section,  nothing 
contracts    seems  to  call  for  remark  but  the  words  concerning  the  purchase 
of  goods,  which  are  not  free  from  obscurity.      If   we  might 
construe  the  Act  as  if  it  said  "  toT  payment  for  goods  supplied," 
<fcc.,  it  would  be  clear  enough  :  but  it  is  not  so  clear  what  is  the 
precise  operation  of  an  enactment  that  contracts  "for  goods 
supplied  or  to  be  supplied,"  other  than  necessaries,   shall  be 
void.     It  seems  to  follow  that  no  property  will  pass  to  the  infant 
by  the  attempted  contract  of  sale,  and  that  if  he  pays  the  price  v. 

(a)  See  pp.  87,  44.        (fc)  Flight  v.  BoUand,  4  Buss.  298,  supra  p,89, 
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or  any  part  of  it  before  delivery  of  the  goods  he  may  recover  it 
back  ;  as  indeed  he  might  have  done  before  the  Act,  for  the 
contract  was  voidable,  and  he  was  free  to  rescind  it  while  it  was 
yet  executory.     Bat  does  it  also  follow  that  if  the  goods  are 
delivered  no  property  passes,  and  that  if  they  are  paid  for  the 
money  may  be  recovered  back  %    Such  a  consequence  would  Iks 
most  unreasonable,  and  is  not  required  by  the  policy  of  tho 
statute,  which  is  obviously  to  protect  infants  from  running  into 
debt,  and  to  discourage  tradesmen  and  others  from  giving  credit 
to  them,  not  to  deprive  them  of  all  discretion  in  making  pur- 
chases for  ready  money.     It  is  certain  that  when  a  particular 
class  of  contracts  is  simply  declared  to  Ixj  unlawful,  this  does 
not  prevent    property   from  passing   by  an  act  conii>eU*nt  of  * 
itself  to  pass  it,  though  done  in  pursuance  or  execution  of  the  * 
forbidden  eon  tract  (a).     In  this  case  also  it  seems  clear  that  tho  - 
delivery  with  intention  to  pass  the  property  would  pass  it  apart 
from  any  question  of  contract,  and  such  authorities  as  Holme* 
v.  Blogg  (I>)  and  Ex  parte  Taylor^c)  where  the  contract  was  only 
voidable  but  was  afterwards  rescinded,  would  still  be  applicable, 
so  that  if  the  goods  had  been  accepted  the  money  could  not  be 
recovered.     On  this  more  reasonable  construction,  however,  it  is  Qu.    Wm 
difficult  to  see  what  result  is  obtained  by  the  first  section  which  £~  ■**»- 
is  not  equally  well  or  better  obtained  by   the  second.      At. 
common  law  the  infant  was  not  bound  by  any  of  the  contracts 
specified  in  the  first  section,  unless  he  chose  to  bind  himself  at  full  • 
age  :  by  the  second  section  he  cannot  henceforth  so  bind  himself. 
No  more  complete  protection  can  be  imagined,   and  the  first 
section  appears  superfluous.     Perhaps  we  may  suppose  that  the 
first  section  was  meant  to  provide  a  popular  exposition  of  the 
chief  practical  effects  of  the  following  one. 

It  is  conceived  that  a  bond,  bill  of  exchange,  or  note  given  by  ( 
a  man  of  full  age,  for  which  the  consideration  was  in  fact  a 
loan  of  money  or  the  supply  of  goods  not  necessaries  during  r 
his  infancy,  would  not  be  void  under  s.  1  ((f).  But  s.  2 
would  no  doubt  effectually  prevent  it  from  being  enforced, 
though  perhaps  the  words  are  not  the  •  most  apt  for  that  pur. 
pose. 

(a)  Ayer*   v.    South    Australian  (c)  8  D.  M.  G.  254,  iupra  p.  40. 

Banking  Co.,  LR3P.  C.  548,  659.  (<*)  Cp.  Fligld  v.  Meed,  1H.&C, 

(6)  8  Taunt  508.  70S,  82  L.  J.  Ex.  265. 
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Liability        2.   Of   the  liability  of  infants  on  obligations  incident  to 
onobliga-    ....  1  _± 

tionB  inci-  interests  in  permanent  property. 

dent  to  In  an  old   case  reported  under  various  names  in  various^ 

andespe-    books   (a),    of    which  a  sufficient    account    is   given  in  the 
dally  as  to  judgment  of  the  Court  of  Exchequer  in  L.  $  N.  W.  Ry  Co.  v. 
shares.        M*  Michael  (b),  it  was  decided  that  an  infant  lessee  who  con- 
tinues to  occupy  till  he  comes  of  full  age  is  after  his  full  age  . 
liable  for  arrears  of  rent  incurred  during  his  infancy.     In  like    • 
manner  a  copyholder  who  was  admitted  during  his  minority 
and  has  not  disclaimed  is  bound  to  pay  the  line  (c).     In  recent 
times  an  important  application  of  this  principle  lias  been  made 
in  the  case  of  infant  shareholders  in  railway  companies.     An 
infant  is  not  incapable  of  being  a  shareholder,  and  as  such  ho 
is  prima  facie  liable  when  he  comes  of  age  to  be  sued  for  calls 
on  his  shares,  and  he  can  avoid  the  liability  only  by  showing 
that  he  repudiated  the  shares  either  before  attaining  his  full 
age  (d),  or  in  a  reasonable  time  afterwards  (e).     In  the  first  of 
the  series  of  cases  on  this  head  some  of  the  judges  seem  to  have 
thought  that  even  an  infant  shareholder  was  made  absolutely 
liable  by  the  general  form  of  the  enactment  in  the  Companies 
Clauses    Consolidation  Act    defining    the  liability    of    share- 
holders  (/).      This  view  however  has  since  been    declared 
erroneous  and  inconsistent  with  the  established  rule  that  general 
words  in  statutes  are  not  to  be  construed  so  as  to  deprive  infants, 
lunatics,  &c,  of  the  protection  given  to  them  by  the  common 
law.     In  this  case  the  liability,  though  statutory,  is  still  in  the 
nature  of  contract,  and  is  subject  to  the  ordinary  rules  as  to  the 
competency  of  contracting  parties.     The  true  principle  is  that  a^. 
railway  shareholder  is  not  a  mere  contractor,  but  a  purchaser  of  j 
an  interest  in  a  subject  of  a  permanent  nature  with  certain  obli-  y. 
gations  attached  to  it ;  and  those  obligations  he  is  bound  to  ( 
discharge,  though  they  arose  while  he  was  a  minor,  unless  he  has 
renounced  the  interest.     A  mere  absence  of  ratification  is  no  J 
sufficient  defence,  even  if  coupled  with  the  allegation  that  the 

(a)  Kettle  v.  Eliot,  &c.  Rolle,  Ab.  (e)  A  plea  which  merely  alleged 
1.  731,  K.  ;  Cro.  Jac.  320  ;  Brown-  repudiation  after  full  age  was  there- 
low  120  ;  2  Bulst  69.  fore  held  bad  in  Dublin  dfc  Wicliow 

[1)  6  Ex.  114,  20  L.  J.  Ex.  97.  By.  Co.  v.  Black,  8  Ex.  181. 

(c)  Evelyn  v.  Chichester,  3  Burr.  (/)  Lord  Denman  C.  J.  and  Pat- 
1717.  teson  J.  in  Cork  <fc  Bandon  By.  Co. 

(d)  Netery  &  EnnuJcillen  By.  Co.      v.  Cazenore,  10  Q.  B.  935. 
Y.Coombc,  3Ex.565,18L.J.Ex.  825. 
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defendant  has  derived  no  profit  from  the  shares.  For  if  the 
property  is  unprofitable  or  burdensome,  it  is  the  holder's  business 
bo  disclaim  it  on  attaining  his  full  age,  if  not  before :  and  it  is 
by  no  means  clear  that  he  could  exonerate  himself  even  during 
his  minority  by  showing  that' the  interest  was  not  at  the  time 
beneficial,  unless  he  actually  disclaimed  it.  It  is  submitted 
that  in  such  a  case  the  disclaimer  if  made  would  conclusively 
determine  his  interest  and  not  merely  sus])end  it  Comparing 
the  analogous  case  of  a  lease,  the  Court  said — "We  think  the  f 
more  reasonable  view  of  the  case  is  that  the  infant,  even  in  * 
the  case  of  a  lease  which  is  disadvantageous  to  liini,  cannot 
protect  himself  if  he  has  taken  possession,  and  if  he  has  not 
disclaimed,  at  all  events  unless  he  still  be  a  minor."  (a).  In  all 
the  decided  cases  the  party  appears  to  have  been  of  full  age  at 
the  time  of  the  action  being  brought,  but  there  is  nothing  to 
show  that  (except  possibly  in  the  case  of  a  disadvantageous 
contract)  he  might  not  as  well  bo  sued  during  his  minority. 

It  may  perhaps  be  doubted  whether  the  reason  on  which 
these  authorities  are  grounded  woidd  apply  to  the  case  of  shares 
in  a  company  not  having  any  permanent  property  :  but  it  seems 
tolerably  plain  that  if  necessary  the  general  principles  of  the  law 
of  partnership  would,  and  that  the  same  results  woidd  follow, 
except  it  may  be  as  to  suing  the  shareholder  while  still  a 
minor. 

3.  Of  the  liability  of  an  infant  when  the  contract  is  for  his  ^^^^ 
benefit,  and  especially  for  necessaries.  cial  c^/ 

It  has  been  laid  down  in  general  terms  that  if  an  agreement  tract  Qu. 
be  for  the  benefit  of  an  infant  at  the  time,  it  shall  bind  him  (b).  ^e  nj0  ; 
"We  are  not  aware,  however,  that  this  rule  has  been  applied  in 
practice,  except  in  the  case  of  obligations  coupled  with  interests 
in  property  (where  it  is  not  clear,  as  above  said,  that  the  ques- 
tion of  benefit  is  material),  and  except  so  far  as  an  infant's 
liability  for  necessaries  is  founded  on  this  reason.  In  one  recent 
case  the  rule  was  expressed  more  widely  in  the  converse  form, 
that  the  contract  is  binding  unless  manifestly  to  the  infant's 
prejudice  (c).     But  this,  it  is  submitted,  goes  too  far.     The 

(«) L.&N.  W.Xy.Co.Y.M1 Michael,  (r)  Cooper  v.  Simmon, 7H.AN. 

5  Ex.  114,  20  L.  J.  Ex.  97, 101.  707, 721,  per  Wilde  B.  Notaostrongly 

(ft)  Bacon  Ab.  Infancy,  L  3, 4. 360 ;  put  in  the  L.  J.  report,  31  L.  J.  M, 

Maddon  v.  White,  2  T.  B.  159.  C.  138, 144. 
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contract  before  the  Court  was  that  of  an  apprentice  with  a 
master ;  and  this  and  other  cases  (a)  certainly  show  that  such  a*- 
contract,  or  an  ordinary  contract  to  work  for  wages,  will,  if  it 
be  reasonable,   be   considered  binding  on  the  infant  to  this 
extent,  that  he  may  no  less  than  an  adult  incur  the  statutory  • 
penalties  for  unlawfully  absenting  himself  from  his  master's  em- 
ployment.    But  it  is  distinctly  laid  down  that  an  apprentice 
under  age  cannot  be  sued  on  the  covenants  made  by  him  in  the 
indenture  of  apprenticeship  except  by  the  custom  of  London  (b). 
Again  there  are  many  conceivable  cases  in  which  it  might  be  for 
an  infant's  benefit,  or  at  least  not  manifestly  to  his  prejudice,  to 
enter  into  trading  contracts,  or  to  buy  goods  other  than  neces- 
saries :  one  can  hardly  say  for  example  that  it  would  be  mani- 
festly to  the  disadvantage  of  a  minor  of  years  of  discretion  to 
buy  goods  on  credit  for  re-sale  in  a  rising  market ;  yet  there  is  no 
doubt  whatever  that  such  a  contract  would  at  common  law  be 
voidable  at  his  option.     Nor  has  it  ever  been  suggested  that  an 
infant  partner  or  shareholder  is  at  liberty  to  disclaim  at  full  ago 
only  in  case  the  adventure  has  been  unprofitable  or  is  obviously 
likely  to  become  so.     However,  inasmuch  as  since  the  Infants^. 
Relief  Act,  1874,  an  infant's  contract,  if  not  valid  and  binding  | 
on  him  from  the  first,  can  never  be  enforced  against  him  at  all,  V 
it  seems  quite  possible  that  the  courts  may  in  future  be  disposed  f 
to  extend  rather  than  to  narrow  the  description  of  contracts  _ 
which  are  considered  binding  because  for  the  infant's  benefit.    ./ 


Liability        Za%  We  pass  now  to  the  special  question  of  contracts  for 

^riST"8"  necessaries. 

The  most  recent  and  important  authority  on  this  subject  is  the 
judgment  of  the  Exchequer  Chamber  in  Ryder  v.  Wombivett  (c) 
from  wliich  the  following  introductory  statement  is  taken  : — 

"  The  general  rule  of  law  is  clearly  established,  and  is  that  an 
infant  is  generally  incapable  of  binding  himself  by  a  contract  To 
this  rule  there  is  an  exception  introduced,  not  for  the  benefit  of  the 


(a)  Woody.  Fmwick,  10 M. & W.  (c)   L.  R  4  Ex.  32,  38  ;  in  the 

195.  Court  below  L.  R.  3  Ex.  90.  On  the 

(6)  Bacon  Ab.  Infancy  A.  4.  310,  subject  generally  cp.  Benjamin  on 

Chitty  on  Contracts,  143.  Sale,  18-22. 
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desman  who  may  trust  the  infant,  but  for  that  of  the  infant  him- 
f.  This  exception  is  that  he  may  make  a  contract  for  necessaries, 
id  as  is  accurately  stated  by  Parke,  R,  in  Peter*  v.  Fleming  (a) 
rom  the  earliest  time  down  to  the  present  the  word  necessaries  is 
t  confined  in  its  strict  sense  to  such  articles  as  were  necemary  to 
e  support  of  life,  but  extended  to  articles  fit  to  maintain  the  i*ir- 
ular  person  in  the  state,  degree  and  station  in  life  in  which  he  i*  ; 
d  therefore  we  must  not  take  the  word  necessaries  in  ita  unqualified 
ise,  but  with  the  qualification  above  pointed  out.' " 

What  in  any  particular  case  may  fairly  be  called  necessary  What  are 
this  extended  sense,  is  what  is  called  a  question  of  mixed  fact  ^T^' 
d  law.     The  provinces  of  the  Court  and  the  jury  respectively,  question  of 
defined  by  the  Exchequer  Chamber,  seem  to  be  as  we  now  JJJJ1^ 
oceed  to  state. 

The  station  and  circumstances  of  the  Defendant  and  the  par-  The  Court 
hilars  of  the  claim  being  first  ascertained,  it  is  then  for  the  JJJJ^  m 
rart  to  say  whether  the  things  supplied  are  prima  facie  ncccs-  prima  fane 
ries,  •>.,  are  such  as  a  jury  may  reasonably  find  to  be  necessaries  noce,**^^r• 
r  a  person  in  the  Defendant's  circumstances,  or  "  whether  the 
se  is  such  as  to  cast  on  the  Plaintiff  the  onus  of  proving  that 
e  articles  are  within  the  exception  [i.e.,  are  necessaries],  and 
en  whether  there  is  any  sufficient  evidence  to  satisfy  that 
ins,"  to  show,  that  is,  that  although  the  articles  would  geuc- 
Uy  not  be  necessary  for  a  person  in  the  Defendant's  position, 
t  there  exist  in  the  case  before  the  Court  special  circumstances 
ch  as  to  make  them  necessary.  Thus  articles  of  diet  which 
e  prima  facie  mere  luxuries  may  become  necessaries  if  prc- 
ribed  by  medical  advice  (ft).  It  is  said  that  in  general  the 
$t  of  necessity  is  usefulness,  and  that  nothing  can  be  a  neces- 
ry  which  cannot  possibly  be  usef uL  It  is  obvious,  however, 
at  it  is  in  truth  a  question  of  common  sense  and  experience 
bat  is  or  is  not  reasonably  required  by  a  person  in  a  given 
ition  and  circumstances,  and  one  on  which  not  much  light  can 
thrown  by  the  statement  in  a  general  form  of  rules  founded 
i  extreme  cases.  It  is  to  be  borne  in  mind  (as  was  remarked  in 
e  Exchequer  Chamber)  that  the  question  is  not  whether  the 
ings  are  such  that  a  person  of  the  Defendant's  means  may 
isonably  buy  and  pay  for  them,  but  whether  they  can  be 

W6M.4  W.  at  p.  46.  (b)  See  Wharton  v.Maeltwie,  5  Q. 

B.  606,  IS  L.  J.  Q.  B.  130. 
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reasonably  said  to  be  so  necessary  for  him  that,  though  an  infant, 
he  must  obtain  them  on  credit  rather  than  go  without.  For 
the  purpose  of  deciding  this  question  the  Court  will  take 
judicial  notice  of  the  ordinary  customs  and  usages  of 
society,  (a) 

The  jury  If  0n  these  preliminary  considerations  the  Court  decides 
are  in  fact  ^at  there  is  evidence  on  which  the  supplies  in  question  may 
necessary,  reasonably  be  treated  as  necessaries,  then  it  is  for  the  jury  to  say 

whether  they  were  in  fact  necessaries  for  the  Defendant  under 

all  the  circumstances  of  the  case  (b). 

Supply  As  a  matter  of  common  sense  it  seems  very  relevant  to  this 

sources,      question  whether  the  Defendant  was  or  was  not  already  sufii- 
how  far      ciently  provided  with  commodities  of  the  particular  description 
(especially  when  we  bear  in  mind  that  this  exceptional  liability 
for  necessaries  is  admitted  in  the  interest  not  of  the  seller  but 
of  the  infant  buyer) :  but  it  seems  still  an  open  question  whether^ 
evidence  that  he  was  so  provided  is  admissible,  at  any  rate  with- 
out showing  that  the  Plaintiff  knew  it  or  had  reason  to  presume 
it.  (L.  B.  4  Ex.  at  pp.  36, 42).    The  case  most  directly  in  point  (r) 
seems  to  lay  down  in  effect  that  the  question  whether  goods  sup- 
plied are  necessaries  is  a  question  of  fact,   depending  (among 
other  conditions)  on  the  extent  to  which  the  party  is  already 
supplied  with  similar  goods;    that  if  they  are  necessary  the 
tradesman  will  not  be  the  less  entitled  to  recover  because  he 
made  no  inquiries  as  to  the  infant's  existing  supplies ;  but  that*, 
on  the  other  hand,  if  the  infant  is  already  so  well  supplied  that 
these  goods  are  in  truth  not  necessary,   the  tradesman's  igno- 
rance of  that  fact  will  not  make  them  necessary,  and  he  cannot  " 
recover ;  that,  indeed,  there  is  no  rule- of  law  casting  on  him  a 
positive  duty  to  make  inquiries,  but  that  he  omits  to  do  so  at 
his  peril.  / 

It  seems,  however,  that  the  Defendant's  having  an  income  out 
of  which  ho  might  keep  himself  supplied  with  necessaries  for 
ready  money  is  not  equivalent  to  his  being  actually  supplied, 


(a)  L.  R.  4  Ex.  at  p.  40.  finding  of  the  jury  is  neither  more 

\b)  It  would  seem  from  Ryder  v.  nor  less  in  this  than  in  any  other 

Wombwdl  {supra)  that  the  power  of  class  of  cases. 

the  Court  to  control  or  review  the.         (c)  Bra g thaw  v.^oton,  7  Scott  183, 
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id  does  not  prevent  him  from  contracting  for  necessaries  on 
edit  (a). 

It  would  be  probably  natural  for  juries,  if  not  warned  against  Apparent 
to  fall  into  a  way  of  testing  the  necessary  character  of  supplies,  {JUJ^not 
>t  so  much  by  what  the  means  and  position  of  the  buyer  material, 
tually  were,  as  by  what  they  appeared  to  be,  to  the  seller,  and 
ch  a  view  is  not  altogether  without  countenance  from  au- 
lority  (6).  It  is  conceived,  however,  that  this  is  quite 
roneous,  and  that  in  truth  the  knowledge  or  belief  of  the 
idesman,  as  to  the  infant's  circumstances  and  income  certainly,  „ 
id  as  to  the  extent  to  which  he  is  furnished  with  goods  of  the 
me  kind  probably,  have  nothing  to  do  with  the  question 
bether  the  goods  are  necessary  or  not.  It  may  be  said  that 
e  question  for  the  Court  will,  as  a  rule,  be  whether  articles  of 
e  general  class  or  description  were  prima  facie  necessaries  for 
e  defendant,  and  the  question  for  the  jury  will  be  whether, 
ling  of  a  general  class  or  description  allowed  by  the  Court  as 
cessary,  the  particular  items  were  of  a  kind  and  quality  neces- 
ry  for  the  defendant,  having  regard  to  his  station  and  circum- 
mces.  For  instance,  it  would  be  for  the  Court  to  say  whether 
was  proper  for  the  defendant  to  buy  a  watch  on  credit,  and 
r  the  jury  to  say  whether  the  particular  watch  was  such  an 
te  as  he  could  reasonably  afford.  But  this  will  not  hold  in 
itreme  cases.  In  Ryder  v.  Wombwdl  the  Court  of  Exchequer 
bomber  held,  reversing  the  judgment  of  the  majority  below 
t  this  point,  that  because  a  young  man  must  fasten  his  wrist- 
rads  somehow  it  does  not  follow  that  a  jury  are  at  liberty  to 
id  that  a  pair  of  jewelled  solitaires  at  the  price  of  £25  are 
icessaries  even  for  a  young  man  of  good  fortune.  There  is 
point  of  costliness  and  luxury — not  of  course  to  be  verbally 
(fined — beyond  which  an  article,  though  belonging  to  a  useful 
id  even  necessary  class,  and  capable  of  real  use,  cannot  be 
lied  necessary. 


{a)  Burghart  v.  Hall,  4  M.  A  W.  not  have  been  reasonably  found  ne- 

7.     Contra  Moriara  v.   Hall,  6  ceasary  in  any  case, 

m.  495.    The  doctrine  there  laid  (6)  In  Dalton  v.  Gib,  7  Scott  117, 

wn   seems    superfluous,  for   the  much  weight  is  given  to  the  apparent 

pplies  there  claimed  for  (such  as  rank    and    circumstances    of     the 

9pair  of  gloves  inhalf -a-year)  could  party. 

X 
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R«ratt"«         The  general  result  appears  to  stand  thus  : — 

When  it  is  sought  to  enforce  a  contract  against  an  infant  on 
the  ground  that  it  was  for  necessaries,  then  the  prima  facie 
necessity  of  the  commodities  supplied  is  a  question  for  the  Court. 

If  the  Court  holds  them  not  prima  facie  necessary,  evidence 
may  be  given  of  special  circumstances  rendering  them  in  fact 
necessary,  and  the  sufficiency  or  otherwise  of  such  evidence  is 
a  question  for  the  Court. 

Subject  as  above,  the  necessity  of  the  commodities  in  fact  is 
a  question  for  the  jury. 

Commodities  of  a  description  in  itself  necessary  are  not 
necessaries  when  the  buyer  is  already  supplied  with  as  much, 
of  the  like  commodities  as  he  can  reasonably  want  (a). 

What  the  Hitherto  we  have  spoken  of  a  tradesman  supplying  goods, 
rommrioo ""  ^^  being  by  far  the  most  common  case.  But  the  range  of 
includes,  possible  contracts  for  "  necessaries  "  is  a  much  wider  one.  "  It 
is  clearly  agreed  by  all  the  books  that  speak  of  this  matter  that 
an  infant  may  bind  himself  to  pay  for  his  necessary  meat,  drink, 
apparel,  physic  [including,  of  course,  fees  for  medical  attendance, 
&c,  as  well  as  the  mere  price  of  medicines],  and  such  other 
necessaries ;  and  likewise  for  his  good  teaching  and  instruc- 
tion, whereby  he  may  profit  himself  afterwards  "  (b).  Thus 
learning  a  trade  may  be  a  necessary,  and  on  that  principle  an 
infant's  indenture  of  apprenticeship  has  been  said  to  be  binding 
on  him  (c).  The  preparation  of  a  settlement  containing  proper 
provisions  for  her  benefit  has  been  held  a  necessary  for  which  a 
minor  about  to  be  married  may  make  a  valid  contract,  apart 
from  any  question  as  to  the  validity  of  the  settlement  itself  (d). 
A  more  remarkable  extension  of  the  definition  of  necessaries 
is  to  be  found  in  the  case  of  ChappU  v.  Cooper  (e),  where  an 
infant  widow  was  sued  for  her  husband's  funeral  expenses. 
The  Court  held  that  decent  burial  may  be  considered  a  necessary 

(a)  This  statement,  as  we  have  707,  81  L.  J.  M.  C.  136,  per  Martin 

seen,  is  not  certain  in  the  present  B.    See,  however,  p.  46  tvpra. 

state  of  authority.  (<*)  Helps  v.  Clayton,  17  C.  B.  N.  & 

(6)  Baa  Abr.  Infancy  and  Age,  553,  34  L.  J.  C.  P.  1,  see  the  plead- 

I.  (4.  355.)      And  see  Chappie  v.  ings,  and  the  judgment  of  the  Court 

Cooper,  13  M.  &  W.  252,  13  L.  J.  ad  fin, 

Ex.  286.  (e)  13  M.  &  W.  252,  13  L.  J. 

(c)  Cooper  v.  Simmon*,  7  H.  &  N.  Ex.  286. 
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for  every  man,  and  husband  and  wife  being  in  law  the  same 
person,  the  decent  burial  of  a  deceased  husband  is  therefore  a 
necessary  for  his  widow.  The  conclusion,  though  arrived  at  by 
a  circuitous  and  highly  artificial  course  of  reasoning,  seems  in 
itself  satisfactory  on  the  broader  ground,  which  however  the 
Court  did  not  adopt,  that  a  contract  entered  into  for  the  pur- 
pose of  performing  an  imperative  moral  and  social,  if  not  legal, 
duty  which  it  would  have  been  scandalous  to  omit  may  well 
be  considered  of  as  necessary  a  character  as  any  contract  for 
personal  service  or  purchase  of  goods  for  personal  use. 

We  refrain  from  any  further  enumeration  of  the  various 
thingB  which  have  been  decided  to  be  necessary  or  not  necessary, 
for  two  reasons :  that  the  question,  though  to  a  great  extent  a 
question  for  the  Court,  is  one  of  judicial  common  sense  in  each 
particular  case,  for  which  precedents  can  supply  no  absolute 
authority  but  only  niore  or  less  instructive  analogies,  and  that 
to  undertake  such  an  enumeration  would  be  to  usurp  the  office 
of  a  Digest  (a). 

The  supply  of  necessaries  to  an  infant  creates  only  a  liability  The  UaH- 
on  simple  contract,  and  it  cannot  be  made  the  ground  of  any  ^[J^011 
different  kind  of  liability  (ft).     Coke  saya,  "  If  he  bind  himself  contract 
in  an  obligation  or  other  writing,  with  a  penalty  for  the  payment     y* 
of  any  of  these,  that  obligation  shall  not  bind  him  "  (c),  and    r^  .     *  '  .  t  * 
such  is  the  common  law  with  regard  to  negotiable  instru*       r^*' 
ments  (d).    But  it  is  said  that  a  bill  or  note  given  by  a  infant 
to  a  creditor  for  necessaries  may  be  valid  if  it  is  not  payable 
to  order  or  negotiable  (e). 

There  are  some  particular    contracts   of    infants  valid  by  What  con- 
custom.     By  custom  incident  to  the  tenure  of  gavelkind  an*1*^  ** 
infant  may  sell  his  land  of  that  tenure  at  the  age  of  fifteen,  but  the  make  by 
conveyance    must  be  by  feoffment,  and  is  subject  to  other CUBtonL 
restrictions  (/).     This,  however,  is  not  a  full  capacity  of  con- 
fa)  See  the  cases  collected,  Usher's      stated,  but  these  are  now  absolutely 
Dig.  4632-5.  void,  as  well  as  loans  of  money  to 

(6)  At  common  law  a  loan  of      infants.    Supra,  p.  40. 
money  could  not  be  deemed  equiva-  (e)  Anon.  M.  S.  Fisher's  Dig.  4626. 

lent  to  necessaries,  though  actually      Cp.  Kolle  Ab.  1.  729,  pL  7. 
spent  on   necessaries  :    Bac.   Abr.  (/)  Bacon  Ah  Gavelkind,  A,  4. 

4.  356.  49 ;  Dav.  Conv.  2.  pt  1.  221  (3d  ed.)  i 

(c)  Go.  Lit.  172a,  cp.  4T.  K.  863.      Dart  V.  &  P.  3. 
(rf)  Leake,  234:  and  so  of  accounts 

£  2 
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tracting,  for  there  is  no  reason  to  suppose  that  an  action  could 
be  brought  against  the  infant  for  a  breach  of  the  contract  for 
sale,  or  specific  performance  of  it  enforced. 

"  Also  by  the  custom  of  London  an  infant  unmarried  and 
above  the  age  of  fourteen,  though  under  twenty-one,  may  bind 
himself  apprentice  to  a  freeman  of  London  by  indenture  with 
proper  covenants ;  which  covenants  by  the  custom  of  London 
shall  be  as  binding  as  if  he  were  of  full  age,"  and  may  be 
sued  upon  in  the  superior  courts  as  well  as  in  the  City 
courts  (a). 

By  statute.      Infants,  or  their  guardians  in  their  names,  are  empowered  by", 
statute  (11  Geo.  4  &  1   Wm.   4,  c.  65,  ss.   16,   17)   to  grant, 
renewals  of  leases,  and  make  leases  under  the  direction  of  the  " 
Court  of  Chancery,  and  in  like  manner  to  surrender  leases  and 
accept  new  leases  (s.  12).      (The  provisions  as  to  renewals  of 
leases  extend  also  to  married  women)  (b).     And  by  a  later  Act, 
(18  &  19  Vict.  c.  43)  infants  may  with  the  sanction   of  the  , 
Court  make  valid  marriage  settlements  of  both  real  and  personal 
property  (c). 

Infant  not      4.  Of  an  infants  immunity  as  to  wrongs  connected  with 

liable  f  or  .       , 

wrong        contract  ^ 

where  the       An  infant  is  generally  no  less  liable  than  an  adult  for  wrongs l 

substance    committed  by  him,  subject  only  to  his  being  in  fact  of  such 

ex  con-       age  and  discretion  that  he  can  have  a  wrongful  intention,  where 

such  intention  is  material ;  but  he  cannot  be  sued  for  a  wrong, 

when  the  cause  of  action  is  in  substance  ex  contractu^  or  is  so 

directly  connected  with  the  contract  that  the  action  would  be  an 

indirect  way  of    enforcing  the    contract — which,   as    in    the 

analogous  case  of  married  women  (d)>  the  law  does  not  allow. 

Thus  it  was  long  ago  held  that  an  infant  innkeeper  could  not  be 

made  liable  in  an  action  on  the  case  for  the  loss  of  his  guest's 

goods  (c).    There  is  another  old  case  reported  in  divers  books  (/), 

(the  clearest  of    the  reports  is    transcribed  with    immaterial 

(a)  Bacon  Ab.  Infancy  B.,  4.  340.  («)  Rolle  Ab.  1. 2,  Action  sur  Case, 

(b)  See  Dan.  Ch.  Pr.  2.  1917.  D.  8. 

(c)  See  Morgan,  Ch.  Acts  and  (/)  Johnson  v.  Pie,  Sid  258, 1  Lev. 
Order*,  233,  Dan.  Ch.  Pr.  2-1211.  169, 1  Keb.  913. 

(rf)  See  p.  56  infrd. 
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omissions  in  a  judgment  of  Knight  Brace  Y.C.)  (a),  where  it 
was  decided  that  an  action  of  deceit  will  not  lie  upon  an  asser- 
tion by  a  minor  that  he  is  of  full  age.     It  was  said  that  if  such 
actions  were  allowed  all  the  infants  in  England  would  be  ruined, 
for  though  not  bound  by  their  contracts,  they  would  be  made 
liable  as  for  tort ;  and  it  appears  in  Keble's  report  that  an 
infant  had  already  been  held  not  liable  for  representing  a  false 
jewel  not  belonging  to  him  as  a  diamond  and  his  own.     The 
rule  is  decidedly  laid  down  in  Jennings  v.  RundaU  (b),  where  it 
was  sought  to  recover  damages  from  an  infant  for  over-riding  a 
hired  mare.     But  if  an  infant's  wrongful  act,  though  concerned* But  liable 
with  the  subject-matter  of  a  contract,  and  such  that  but  for  the  JjJjJJ^nm, 
contract  there  would  have  been  no  opportunity  of  committingcontract, 
it,  is  nevertheless  independent  of  the  contract  in  the  sense  of  not  jJjJJJJj^,- 
being  an  act  of  the  kind  contemplated  by  it,  or  being  an  act  the  sub- 
expressly  forbidden  by  it,  then  the  infant  is  liable.     The  di$*  JJJ'jJa*" 
tinction  is  established  and  well  marked  by  a  modern  case  in  the  contract. 
Common  Pleas,  where  an  infant  had  hired  a  horse  for  riding,  but 
not  for  jumping,  the  plaintiff  refusing  to  let  it  for  that  purpose ; 
the  defendant  allowed  his  companion  to  use  the  horse  for  jumping, " 
whereby  it  was  injured  and  ultimately  died.      It  was  held  that 
using  the  horse  in  this  manner,  being  a  manner  positively  for- 
bidden by  the  contract,  was  a  mere  trespass  and  independent 
tort,  for  which  the  defendant  was  therefore  liable  (c). 

Having  seen  that  an  infant  cannot  be  made  liable  as  for  k\Q*.  li*ble 
wrong  when  the  cause  of  action  is  in  substance  ex  contractu,  we,^JjjeJ"^ 
are  naturally  led  to  ask  whether,  conversely,  he  can  be  made  liable  law? 
quasi  ex  contractu  (as  for  money  received),  when  the  real  cause  ^ 
of  action  is  a  wrong  independent  of  contract.     This  is  an  open ' 
question  on    which    authority    is    divided.     The  liability    is 
affirmed  in  Chitty  on  Contracts  (p.  148,  9th  ed.),  and  by  Mr. 
Leake  (p.  226),  and  disputed  by  Mr.  Dicey  (on  Parties,  284),    - 
who  is  supported  by  a  dictum  of  Willes  J.,  assuming  that 
infancy  would  be  a  good  plea  to  an  action  for  money  received, 

(a)  Stikemanv.  Davmm,  1  De  G.  (6)  8  T.  R.  885.     It  is  abo. re- 
ft  3m.  113 ;   and  see  other  cases  cognized  in  Price  t.  fftvxtt,  8  Ex. 
collected  at  p.  110,  where  "the  case  146  (not  a  decision  on  the  point.) 
mentioned  in  Keble  "  is  that  which,  (c)  Burnard  v.  Haggis,  1 4  C.  B» 
as  stated  in  the  text,  occurs  in  his  N.  S.  45,  32  U  J.  C.  P.  189. 
report  of  Johnton  v.  Pie. 
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though  substantially  founded  on  a  wrong  (a).    On  principle  the 
former  opinion  seems  preferable. 


In  equity       5.  Liability  in  equity  on  representation  of  full  age. 
bound*bv        When  an  infant  has  induced  persons  to  deal  with  him  by  \ 
his  acts,      falsely  representing  himself  as  of  full  age,  he  incurs  an  obligation 
Ac,  if  he   in  equity,  which  however  in  the  case  of  a  contract  is  not  an  / 
hiS^Taa  obligation  to  perform  the  contract,  and  must  be  carefully  dis.1 
of  full  age;  tinguished  from  it  (6).    Indeed  it  is  not  a  contractual  obligation  Y 
the  extent  at  all     It  is  limited  to  the  extent  we  have  stated  above  (p.  33)  I 
of  any  ad-  and  £he  principle  on  which  it  is  founded  is  often  expressed  in  the  \ 
thereby      form  : "  An  infant  shall  not  take  advantage  of  his  own  fraud."  Ay 
gained.       review  of  the  principal  cases  will  clearly  show  the  correct  doctrine. 
In  Clarke  v.  Cobley  (c)  the  defendant  being  a  minor  had  given  his 
bond  to  the  plaintiff  for  the  amount  of  two  promissory  notes  made 
by  the  defendant's  wife  before  the  marriage,  which    notes  the 
plaintiff  delivered  up.     (It  must  be  taken,  though  it  is  not  clear 
by  the  report,  that  the  defendant  falsely  represented  himself  as 
of  full  age.)    The  plaintiff  on  discovering  the  truth,  and  after 
the  defendant  came  of  age,  filed  his  bill  praying  that  the  defen- 
dant might  either  execute  a  new  bond,  pay  the  money,  or 
deliver  back  the  notes.     The  Court  ordered  the  defendant  to\ 
give  back  the  notes,  and  that  he  should  not  plead  to  any  action  1 
.  brought  on  them  the  Statute  of  Limitation  or  any  other  plea  / 
which  he  could  not  have  pleaded  when  the  bond  was  given  ;  but j 
refused  to  decree  payment  of  the  money,  holding  that  it  could  do  f 
no  more  than  take  care  that  the  parties  were  restored  to  the  same  * 
situation  in  which  they  were  at  the  date  of  the  bond.     Cory  v>  J 
Oertcken  (d)  shows  that  when  an  infant  by  falsely  representing 
himself  to  be  of  full  age  has  induced  trustees  to  pay  over  a  fund  / 
to  him,  neither  he  nor  his  representatives  can  afterwards  charge 
the  trustees  with  a  breach  of  trust  and  make  them  pay  again.  , 
Overton  v.  Banister  (e)  confirms  this ;  it  was  there  held  however  \ 

(a)  Alton  v.  Midland  Ry.  Co.  19  was  of  age.    The  replication  was 

C.  8.  N.  S.  at  p.  241 ;  34  L.  J.  C.  P.  held  bad,  as  not  meeting  the  defence 

at  p.  297.  but  only  showing  a  distinct  equitable 

(6)  Ace.  BarUeU  v.  WelU,  1  B.  fc  right  collateral  to  the  cause  of  action 

a  836,  31  L.  J.  Q.  B.  57.  Dedara-  sued  upon, 
tion  for  goods  sold,  &c  Plea,  infancy.  (c)  2  Cox  173. 

Equitable  replication,  that  the  con-  {d)  2  Madd.  40. 

tract  was  induced   by  defendant's  (c)  3  Ha.  503. 

fraudulent  representation  that  he 


REPRESENTATIONS  OF  FULL  AGE.  65 

at  the  release  of  an  infant  cestui  que  trust  in  such  a  case  is  / 
nding  on  him  only  to  the  extent  of  the  sum  actually  received  ^ 
r  him.    The  later  case  of  Wright  v.  Snowe  (a)  seems  not  to 
ree  with  this,  though  Overton  v.   Banister   was  cited,  and 
parently  no  dissent  expressed.     There  a  legatee  had  given  a 
lease  to  the  executrix,  representing  himself  to  her  solicitor  as  of 
II  age ;  afterwards  he  sued  for  an  account,  alleging  that  he  was 
infant  at  the  date  of  the  release.     The  infancy  was  not  suffi^ 
mtly  proved,   and  the  Court  would  not  direct  an  inquiry,  / 
Midering  that  in  any  event  the  release  could  not  be  disturbed.  ■ 
tis  appears  to  go  the  length  of  holding  the  doctrine  of  estoppel  /" 
plicable  to  the  class  of  representations  in  question,  and  if  that  V 

the  effect  of  the  decision  its  correctness  may  perhaps  be   ) 
ubtecL     In  Stikeman  v.  Dawson  (b)  the  subject  of  infants'  There 
Hlity  for  wrongs  in  general  is  discussed  in  an  interesting' judg-  JJJJJflJjjJ. 
ait  by  Knight  Bruce,  V.C.,  and  the  important  point  is  decided  preeenu- 
it  in  order  to  establish  this  equitable  liability  it  must  be  1^%^ 
ewn  that  the  infant  actually  represented  himself  to  be  of  full  moktioa : 
b  ;  it  ia  not  enough  that  the  other  party  dMnot  know  of  his  JJJi™^- 
nority.     And  as  there  must  be  an  actual  false  representation,  mint  be  in 
it  has  been  more  lately  held  that  no  claim  for  restitution  can  £j£  nu*a 
sustained  unless  the  representation  actually  misled  the  person 
whom  it  was  made.     No  relief  can  be  given  if  the  party  was 
t  in  fact  deceived,  but  knew  the  truth  at  the  time ;  and  it 
&es  no  difference  where  the  business  was  actually  conducted 

a  solicitor  or  agent  who  did  not  know  (c). 

If  a  minor  has  held  himself  out  as  an  adult,  and  so  traded  Proof  in 
d  been  made  bankrupt,  he  cannot  have  the  bankruptcy  5?J" 
nulled  on  the  ground  of  his  infancy  (d).  And  it  has  been 
tided  with  some  reluctance  by  the  Court  of  Appeal  that  a  loan 
tained  by  a  minor  on  the  faith  of  his  representation  that  he  is 
fall  age  is  a  debt  provable  in  bankruptcy  (e).  This  is  not  in- 
sistent with  the  principle  that  the  obligation  is  not  ex  con- 
Ktu ;  for  under  the  existing  law  at  any  rate  there  is  no  rule  to 
nfine  proof  in  bankruptcy  to  claims  arising  out  of  contract  (/). 

[«)  2  De  G.  ft  Sin.  821.  Ex  parte  Bate$t  2  Mont  D.  ft  D.  887. 

b)  1  De  G.  ft  Sm.  90.  («)  Exports  Unity  Bank,  8  De  O. 

c)  NeUon  ▼.  Stacker,*   De  G.  ft       ft  J.  63. 

458.  (/)  Bankruptcy  Act,  1869,  a.  31. 

ft)  Ex  parte  Watson,  16  Vee.  265,       Ex  parte  Peacock,  6  Ch.  682. 
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But  subse-      A  transaction  of  this  kind  cannot  stand  in  the  way  of  a 
ooX*ct     subsequent  valid  contract  with  another  person  made  by  the 
after  full    infant  after  he  has  come  of  age ;  and  the  person  who  first  dealt 
^a^re"     with  him  on  the  strength  of  his  representing  himself  as  of  age 
acquires  no  right  to  interfere  with  the  performance  of  such  sub- 
sequent contract  (a).     This  is  another  proof  that  the  infant's 
>     false  representation  gives  no  additional  force  to  the  transaction 
as  a  contract. 

It  was  also  held  in  the  case  referred  to  that,  assuming  the  first 
agreement  to  have  been  only  voidable,  it  was  clearly  avoided  by 
the  act  of  the  party  in  making  another  contract  inconsistent 
with  it  after  attaining  his  full  age.      But  it  has  been  decided  inN 
/  Ireland  (as  we  have  seen)  that  this  is  not  so  in  the  case  of  a 
lease  granted  by  an  infant ;  the  making  of  another  lease  of  the 
same  property  to  another  lessee  after  the  lessor  has  attained  full  *- 
age  is  not  enough  to  avoid  the  first  lease  (b).     The  fact  that  an  \ 
I  interest  in  property  and  a  right  of  possession  had  passed  by  the 
\  first  lease,  though  voidable,  seems  a  sufficient  ground  for  the 
distinction. 
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women  ge-     Amarriedwoman  is  incapable  of  binding  herself  by  &  contract  (c).  v 
JJ^nnot  If  she  attempts  to  do  so  "  it  is  altogether  void  and  no  action 

contract    will  lie  against  her  husband  or  herself  for  the  breach  of  it "  (d). 
And  the  same  consequence  follows  as  in  the  case  of  infants,  viz., 
that  although  a  married  woman  is  answerable  for  wrongs  committed 
by  her  during  the  coverture,  including  frauds,  and  may  be  sued 
for  them  jointly  with  her  husband,  or  separately  if  she  survives 
him,  yet  she  cannot  be  sued  for  a  fraud  where  it  is  directly\ 
connected  with  a  contract  with  her,  and  is  the  means  of  effecting 
it  and  parcel  of  the  same  transaction,  e.g.,  where  the  wife  has 
obtained  advances  from  the  plaintiff  for  a  third  party  by  means  ■ 
of  her  guaranty,  falsely  representing  herself  as  sole  (d) ;  but  it 
is  doubtful  whether  this  extends  to  all  cases  of  false  representa-  \ 
tion  by  which  credit  is  obtained  (e).    For  the  same  reason — that   . 
the  law  will  not  allow  the  contract  to  be  indirectly  enforced — a 

(a)  Inman  v.  Inman,  15  Eq.  260.  pool  Addpki  Loan  Association,  9  Ex. 

(6)  Slator  v.  Brady,  14  Ir.  C.  L.  422,  429  ;  23  L.  J.  Ex.  164. 

61,  supra,  p.  36.  (e)   Wright  v.  Leonard,  11  C.  B. 

(c)  Cp.  Benjamin  on  Sale,  27-31.  N.  S.  258,  30  L.  J.  G.  P.  365,  where 

(d)  Per  Cur.  Fairhurst  v.  Liver-  the  Court  was  divided. 
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married  woman  knot  estopped  from  pleading  coverture  by  having  L 
described  herself  as  sui  juris  (a).  5 

The  fact  that  a  married  woman  is  living  and  trading  apart 
from  her  Husband  does  not  enable  her  at  common  law  to  contract 
so  as  to  give  a  right  of  action  against  herself  alone  (6).  Nor 
does  it  make  any  difference  if  she  is  living  separate  from  her 
husband  under  an  express  agreement  for  separation,  as  no  agree- 
ment between  husband  and  wife  can  change  their  legal  capacities 
and  characters  (c). 

Bat  "  a  married  woman,  though  incapable  of  making  a  con^But  may 
tract,  is  capable  of  having  a  chose  in  action  conferred  upon  her,  ££ntnc- 
which  will  survive  to  her  oh  the  death  of  the  husband,  unleaeAual rights: 
he  shall  have  interfered  by  doing  some  act  to  reduce  it  into  j£^a£  ££ 
possession  "  (d).  'nefit  if  he 

[On  the  question  what  amounts  to  reduction  into  possession,  them"* 
see  Williams  on  Executors,  1.  801  (6th  ed),  856  (7th  ed).]         during  the 
Thus  she  may  buy  railway  stock,  and  become  entitled  to  sue  btherwiie ' 
for  dividends  jointly  with  her  husband,  and  if  she  sue  without  lor  b«r 
him,  it  is  only  matter  for  a  plea  in  abatement  (rf).     When  aCV6t 
third  person  assents  to  hold  a  sum  of  money  at  the  wife's  dis-t 
posal,  bnt  does  not  pay  it  over,  this  is  conferring  on  her  a  chose] 
in  action  within  the  meaning  of  the  rule  (e). 

During  the  joint  lives  of  the  husband  and  wife  the  husband 
is  entitled  jure  mariti  to  receive  any  sum  thus  due ;  "  but  if  the 
wife  dies  before  the  husband  has  received  it,  the  husband, 
although  his  beneficial  right  remains  the  same,  must  in  order  to 
receive  the  money  take  out  administration  to  his  wife ;  and  if 
he  dies  without  having  done  so,  it  is  necessary  that  letters  of 
administration  should  be  taken  out  to  the  wife's  estate  (for  such 
is  still  the  legal  character  of  the  money),  but  the  wife's  adminis- 
trator is  only  a  trustee  for  the  representative  of  the  husband"  (/). 
Accordingly  the  Court  of  Probate  cannot  dispense  with  the 
double  administration,  even  where  the  same  person  is  the  proper 

(a)  Cannam  ▼.  Farmer,  3  Ex.  698.      177.  AndseelWmi.Saund. 222,228. 

(b)  Clayton  v.  Adam*,  6  T.  R.  605.  (e)  Fleet  v.  Perrine,  L.R3Q.B. 
[e)  Marshall  v.  Rutton,  8  T.  R.       636,  4  Q.  B.  500. 

545 ;  see  Lord  Brougham's  remarks,  (/)  Per  Lord  Westbury,  Parting- 

3M.4K.  221.  ton  v.  Atty.-Gen.  L.1UH.  L.  100, 

(d)  Per  Cur.  DaUon  v.  Midland  119. 
%.  Co.  13  C.  B.  474,  22  L.  J.  C.  P. 
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representative  of  both  husband  and  wife,  and  is  also  beneficially 
entitled  (a). 

Cannot  Inasmuch  as  according  to  the  view  established  by  modern 

^ettm    decisions  a  promise  to  pay  a  debt  barred  by  the  Statute  of 
renew  debt  Limitation  operates  not  by  way  of  post-dating  the  original 
Stat  of  y  contact  so  as  to  "draw  down  the  promise"  then  made,  but  as  a 
Limit*-      new  contract'  founded  on  the  subsisting  consideration  (see  the 
chapter  on  Agreements  of  Imperfect  Obligation,  *n/ra),li  married 
woman's  general  incapacity  to  contract  prevents  such  a  promise, 
if  made  by  her,  from  being  effectual;  and  where  before  the\ 
marriage  she  became  a  joint  debtor  with  another  person,  that 
person's  acknowledgment  after  the  marriage  is  also  ineffectual,  Y 
since  to  bind  one's  joint  debtor  an  acknowledgment  must  be  such  * 
as  would  have  bound  him  if  made  by  himself  (6). 

The  rules  of  law  concerning  a  wife's  power  to  bind  her  hus- 
band by  contract  depend  partly  on  the  general  principles  of 
agency,  partly  on  a  peculiar  authority  implied  in  the  relation  of 
husband  and  wife.  They  do  not,  however,  fall  within  the 
province  of  this  work  (c). 

Bxcep-  Exceptions. — The  wife  of  the  King  of  England  may  by  the 

O^Ja       common 4aw  sue  and  be  sued  as  a /em*  sole  (Co.  Litt  133  a.) 
Consort. 

Wife  of  The  wife  of  a  person  civilly  dead  may  sue  and  be  sued  alone. 

JJJjjJ011  (lb.  132  b.  133  a.)  The  cases  dwelt  on  by  Coke  are  such  as 
dead.  practically  cannot  occur  at  this  day,  and  it  seems  that  the  only 
persons  who  can  now  be  regarded  as  civilly  dead  are  persons 
outlawed  or  convicted  of  felony,  and  not  lawfully  at  large  under 
any  licence  (d).  An  alien  enemy,  though  disabled  from  suing,  j 
is  not  civilly  dead,  and  his  wife  cannot  sue  alone  on  a  contract/ 
made  with  her  either  before  or  during  coverture ;  so  that  while  \ 


(a)  In  the  Good*  of  Harding,  L.  Carrol  v.  BUncow,  4  Esp.  27.  The 
K.2P.  AD.  394.  analogy  to  Coke's  '  Civil  Death  •  Is 

(b)  PiUam  v.  Fotter,  1R4C,  discussed,  org.  in  Ex  parte  Prankt,  7 
248;  1  Wins.  Saund.  172.  Bing.762.  At  common  law  convicted 

(c)  On  this  see  notes  to  Manby  felons  and  outlaws  cannot  sue,  but 
▼.  SeoU,  2  Sm.  L.  0.  440  sqq. ;  Chitty  remain  liable  to  be  sued  on  contracts 
on  Contracts  (9th  ed.)  159,  sqq.  made  by  them  during  outlawry  or 

(d)  Transportation  was  considered  conviction:  Chitty,  Cont.  182,  Dicey 
as  an  abjuration  of  the  realm,  which  on  Parties,  4.  But  as  to  convicts  see 
could  bedeterminedonlybyan  actual  88  &  84  Vict.  c.  23,  ss.  8,  80. 
returnafterthesentencehadexpired; 
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is  an  alien  enemy  neither  of  them  can  maintain  an  action  on 
5  contract.  The  remedy  may  thus  he  irrecoverably  loat  by  the 
oation  of  the  Statute  of  Limitation,  but  this  inconvenience 
n  not  take  the  case  out  of  the  general  role  (a).  This  decision 
as  not  expressly  overrule  any  earlier  authority  (and  there  is 
sh  authority)  (b)  for  the  proposition  that  she  may  be  sued 
ne.     Bat  it  is  conceived  that  such  must  be  the  result. 

It  appears,  on  the  whole  as  the  result  of  the  authorities  that  the  Of  alien 
fe  of  an  alien  husband  who  has  never  been  in  England,  may  ^  t|l0 
id  herself  by  contract  if  she  purports  to  contract  as  *  feme  sole,  kingdom : 

two  cases  atnisi  prius  Lord  Kenyon  held  that  the  wife  of  ** 
alien  who  has  left  the  kingdom  for  some  time,  and  is  not 
own  to  have  any  intention  of  returning,  may  be  sued  alone 
contracts  made  by  her  after  his  departure  (c) ;  the  reason 
ing»  it  seems,  that  in  the  case  of  an  alien  no  animus  revertendi 
ild  be  presumed.  But  in  a  third  action  against  the  same 
fendant  (the  husband  having  in  the  meantime  returned  a  to 
tgjaad  and  gone  away  again)  Lord  Ellenborough  took  a  dif- 
■ent  view  and  non-suited  the  plaintiff.  He  thought  such  an 
tion  could  be  maintained  only  when  the  husband  had  never 
en  in  the  kingdom  (in  which  case  the  right  of  action  had 
■eady  been  upheld  by  the  Court  of  Common  Pleas)  (d) ;  here  the 
isband  had  lived  with  his  wife  in  England,  and  was  under  no 
gal  disability  to  rejoin  her.  The  Court  refused  a  rule  to  set 
ide  the  nonsuit  («).    In  a  more  modern  case,  again,  the  Court 

Erchflqner  thought  that  Lord  Ellenborough  had  conceded  too 
uch,  and  that  such  an  action  was  in  no  case  maintainable 

(a)  De  Wohl  r.  Bramne,  1E4N.  msrs  dvUU  was  a  pan  legal  fiction, 

8,  26  L.  J.  Ex.  848.    Perhaps  it  introduced  not  to  create  disabilities, 

*y  be  doubted  whether  *civil  death'  but  to  obviate  the  inconvenient  re- 

m  ever  really  appropriate  as  a  term  salts  of  diaabflitieBotherwiae  created. 

art  in  English   courts   except  (Sav.  Syst.  2.  164.)    A*  to  the  mart 

rhen  a  man  entereth  into  religion  civile  of  modern  French  law  (now 

e.  »  religions  order  in  England]  abolished  since  1854)seett.  151  sqq. 

d  is  professed ' :  in  that  case  he  (6)  Berry  v.  Ducheu  of  JfesoWae, 

old  make  a  will  and  appoint  execa-  1  L&  Raym.  147. 

n  (who  might  be  sued  as  such  for  (c)  Watford  v.  Duckm  de  Pienne, 

■  debts,  fTN.B.  121,0),  and  if  he  2E«p.  554,/rtmfa ▼.same  defendant, 

i  not,  his  goods  could  be  admi-  to.  587;  Dicey  on  Parties,  296. 

rtered (litis. 200, Co. Litt.  1816).  (<*)  DeOmlUmv.I/Aigle,  1  Bos. A; 

*?ton,  however,  speaks  of  outlawry  P.  857. 

16  b)  as  well  as  religious  profession  (e)  Kay  ▼.  Duchess  de  Pienne,  8 

)lb)  as  mars  dvilu.    The  Roman  Camp.  128. 
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without  showing  that  on  the  particular  occasion  the  wife  actually 
contracted  as  a,  feme  sole  (a).  But  qu.  as  to  the  former  point 
whether  it  should  not  he  enough  to  show  that  the  husband  never 
had  an  English  domicile,  or  at  all  events  that  he  never  resided 
in  England.  It  seems  unreasonable  that  the  mere  fact  of  his 
having  at  some  time  been  in  England  (it  may  be  for  a  day  or 
even  less)  should  make  all  the  difference. 

Custom  of      "  By  the  custom  of  London,  if  a  feme  covert,  the  wife  of  a\ 
J^^.^  freeman,  trades  by  herself  in  a  trade  with  which  her  husband ! 
woman       does  not  intermeddle,  she  may  sue  and  be  sued  as  a  feme  sole,  V 
^ding      and  the  husband  shall  be  named  only  for  conformity ;  and  if  j 
judgment  be  given  against  them,  she  only  shall  be  taken  in  \ 
execution."    (Bacon,  Abr.  Customs  of  London,  D.)    This  custom-' 
applies  only  to  the  city  courts  (b),  and  even  there  the  formal 
joinder  of  the  husband  is  indispensable.  But  if  acted  upon  in  those 
courts  it  may  be  pleaded  as  matter  of  defence  in  the  superior 
courts  (e),  though  they  do  not  otherwise  notice  the  custom  (b). 

Contracts       in  certain  exceptional  cases  in  which  the  wife  has  an  adverse 

band  as  to  interest  to  the  husband  she  is  not  incapable  of  contracting  with 

separation,  him.     Where  a  wife  had  instituted  a  suit  for  divorce,  and  she 

be  good,     and  her  husband  had  agreed  to  refer  the  matters  in  dispute  to 

arbitration,  her  next  friend  not  being  a  party  to  the  agreement, 

the  House  of  Lords  held  that  under  the  circumstances  of  the 

case  she  might  be  regarded  as  a  feme  sole,  that  the  agreement 

was  not  invalid,  and  that  the  award  was  therefore  binding  (d). 

The  real  object  of  the  reference  and  award  in  this  case  having 
been  to  fix  the  terms  of  a  separation,  it  has  since  been  held  that  a 
Court  of  Equity  will  not  refuse  to  enforce  an  agreement  to 
execute  a  deed  of  separation,  merely  because  it  has  been  made 
between  the  husband  and  wife  without  the  intervention  of  a 
trustee  (e).  It  by  no  means  follows  from  these  decisions, 
however,  that  agreements  of  this  kind  create  any  legal  right  of 
action,  though  it  might  not  be  safe  to  assert  that  such  cannot  be  . 
their  effect  in  any  conceivable  case. 

(a)  Borden  v.  Ketxrberg,  2  M.  &  (e)   YantiUart  v.  Vantittart,  4  K. 
W.  61,  6  L.  J.  Ex.  66.                            &  J.  62,  27  L.  J.  Ch.  222 :  but  the 

(b)  Cauddl  v.  Shaw,  4  T.  R.  361.      agreement  not  enforceable  for  other 

(c)  Beard  v.  Webb,  2  Bos.  &  P.  93.      reaons :  affd.  on  appeal,  2  De  G.  & 
{d)  Bateman  v.  Gouniess  of  Ron,      J.  249,  27  L.  J.  Ch.  289,  but  no 

1  Dow,  235.  opinion  given  on  this  point 
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statutory  exceptions. 

tj  the  Act  constituting  the  Court  for  Divorce  and  Matn^Su*n*»7 

lial  Causes,~?0  &~2I  Yict.  c  85,  a  wife  judicially  separated  judicial 

a  her  husband  is  to  be  considered  whilst  so  separated  as  a.86!*™**00* 

and  pro- 
e  sole  for  the  purposes  of  (inter  alia)  contract,  and  suing|/tection 

being  sued  in  any  civil  proceeding  (s.  26.)  (a) ;  and  a  wife  <*dew. 

irted  by  her  husband  who  has  obtained  a  protection  order  j 

n  the  same  position  while  the  desertion  continues  (s.  21)J 

8  section  is  so  worded  as  when  taken  alone  to  countenance 

supposition  that  the  protection  order  relates  back  to  the  date 

esertion.     It  has  been  decided,  however,  that  it  does  not 

ble  the  wife  to  maintain  an  action  commenced  by  her  alone 

>re  the  date  of  the  order  (b).     These  provisions  are  extended 

an  amending  act  in  certain  particulars  not  material  to  be 

iced  here  (21  &  22  Vict  c  108,  sa.  6-9) ;  and  third  parties 

indemnified  as  to  payments  to  the  wife,  and  acts  done  by  her 

h  their  permission,  under  an  order  or  decree  which  is  after- 

sis  discharged  or  reversed  (s.  10).     The  words  as  to  "  suing  \ 

I  being  sued  "  in  this  section  are  not  confined  by  the  context  ' 

matters  of  property  and  contract,  but  are  to  be  liberally  oon-  ^ 

led :  a  married  woman  who  has  obtained  a  protection  order . 

y  sue  in  her  own  name  for  a  libel  (c).  . ' 

The  following  statutory  exceptions  are  created  by  the  Married  *£*"*"* 
omen's  Property  Act,  1870.     By  8.  1  the  earnings,  Ac.,  of  a  property 
irried  woman  acquired  or  gained  after  the  passing  of  the  Act  Act,  1870. 
any  separate  occupation  are  made  her  separate  property ;  and 
s.  11  she  may  sue  alone  for  them.     The  Act  does  not  give 
y  new  remedy  to  her  creditors  for  debts  incurred  by  her  in  the 
arse  of  any  separate  undertaking;  nor  does  it  in  any  way 
ect  their  equitable  rights  (of  which  presently)  against  her 
parate  estate.     Probably  the  presumption  of  an  intention  to 
nd  the  separate  estate  (which  we  shall  find  to  exist  when  a 
ife  living  apart  from  her  husband  incurs  debts),  would  be  ex- 
nded  to  all  debts  contracted  by  her  in  the  course  of  a  separate 

(a)  The  same  consequence!  follow  Beav.  48,  Swift  v.  Wcnmany  10  Eq. 

fortiori  on  a  duxrtutvm  of  marriage,  15,  Fustell  v.  Dowding,  14  Eq.  421. 
ough  there  is  no  express  enactment  (6)  Midland  Ry.  Co.  v.  Pye,  10  G.  B. 

laitheyshall:  Wiikinsonv.  Qibmm,  N.  S.  179,  80  L.  J.  C.P.  314. 
Eq.  162:  see  »lso,as  to  the  divorced  (c)  Ramtden  v.  Brtariey,  L.  R. 

ife's  rights,    Wdl*  v.  McUbon,  31  10  Q.  B.  147. 
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business,  whether  living  apart  from  her  husband  or  not  S.  11 
further  gives  her  for  the  protection  of  such  wages,  earnings,  Ac., 
as  are  declared  to  be  her  separate  property  by  s.  1,  and  of  any 
chattels  or  other  property  purchased  or  obtained  by  means  thereof 
for  her  own  use,  the  same  remedies  both  civil  and  criminal  as  if 
such  wages,  Ac ,  belonged  to  her  as  an  unmarried  woman.  It  has 
been  decided  that  under  this  section  a  married  woman  carrying 
on  a  separate  business  may  bring  an  action  alone  against  her 
bankers  for  dishonouring  her  cheque,  or  for  not  duly  presenting 
or  not  giving  her  notice  of  the  dishonour  of  a  bill  of  exchange 
acquired  by  her  in  the  course  of  such  business  (a).  Both  the 
words  and  the  operation  of  the  enactment  however  are  less 
extensive  than  those  of  20  &  21  Vict  c  85,  ss.  25,  26.  It  does 
not  enable  a  married  woman  to  contract  or  deal  with  property  as 
a  feme  sole :  for  instance,  to  transfer  without  her  husband's 
concurrence  stock  to  which  she  is  entitled  for  her  separate  use. 
Her  remedy  is  to  get  the  stock  registered  in  her  own  name  as  a 
married  woman  entitled  for  her  separate  use,  which  by  s.  3  she 
can  do  as  to  any  sum  in  the  public  funds  not  less  than  £20,  and 
then  that  section  enables  her  to  deal  with  it  (b). 

By  &  4,  in  like  manner,  a  married  woman  entitled  to  fully  paid 
up  shares  in  a  company,  or  stock  or  debentures  free  from  liability, 
may  have  them  registered  as  her  separate  property  (c),  but  she 
is  not  expressly  enabled  to  sue  for  dividends  in  her  own  name. 
By  8.  10  a  married  woman  may  effect  a  policy  of  insurance  upon 
her  own  life  or  the  life  of  her  husband  for  her  separate  use, 
"  and  the  contract  in  such  policy  shall  be  as  valid  as  if  made 
with  an  unmarried  woman." 

Renewal        There  is  a  statutory  provision  for  renewal  of  leases  by  married 
^tute?^  women,  see  11  Geo.  4  and  1  Wm  4,  c.  65,  p.  52,  supra. 


Separate        Separate  Estate. 

I^w*  of       ^ne  moet  imPortant  and  peculiar  qualification  of  the  general 

alienation,  incapacity  of  married  woman  to  enter  into  contracts  is  their 

power,  now  recognized  by  courts  of  equity  after  much  confusion 

(a)  Summer*  v.  City  Bank,  L.  R.  (c)  As  to  the  duty  of  the  company 

9  C.  P.  580.  see  Reg.  v.  OurnaUc  Ry.  Co.  L.  R.  8 

(6)  Harvard  ▼.  Bank  of  England,  Q.  B.  299. 
19  Eq.  295. 
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I  difference  of  opinion,  of  executing  acts  in  the  nature  of  con- 
it  which  are  binding  on  any  separate  estate  of  which  the  j 
re  power  to  dispose.  It  would  be  convenient,  but  we  shall 
that  it  would  not  be  quite  accurate,  to  sa y  more  shortly  that 
uurried  woman  is  in  equity  capable  of  contracting  to  the  ex- 
t  of  her  separate  estate.  The  anomalies  from  which  the  sub- 
t  is  not  yet  wholly  free  are  due  to  the  fragmentary  and  dis- 
tinuous  manner  in  which  the  doctrine  of  separate  use  has  been 
dually  put  together.  When  the  practice  of  settling  property 
the  separate  use  of  married  women  first  became  common,  it 
ms  probable  that  neither  the  persons  interested  nor  the  con- 
rancers  had  any  purpose  in  their  minds  beyond  excluding  the 
iband's  marital  right  so  as  to  secure  an  independent  income  to 
i  wife.  The  various  forms  of  circumlocution  employed  in  all 
t  very  modern  settlements  to  express  what  is  now  sufficiently 
pressed  by  the  words  "for  her  separate  use"  will  at  once 
gest  themselves  as  confirming  this.  In  course  of  time,  how- 
sr,  it  was  found  that  by  recognizing  this  separate  use  the 
urt  of  Chancery  had  in  effect  created  a  new  kind  of  equitable 
nership,  to  which  it  was  impossible  to  hold  that  the  ordinary 
ddents  of  ownership  did  not  attach.  The  power  of  disposition 
ler  vivos  (which  is  all  that  bears  on  our  present  subject)  was 
sordingly  admitted,  including  alienation  by  way  of  mortgage 
specific  charge  as  well  as  absolutely  ;  and  we  find  it  laid  down 
general  terms  about  a  century  ago  that  a  feme  covert  acting 
th  respect  to  her  separate  property  is  competent  to  act  as  a 
me  sole  (a).  Nevertheless  the  equitable  ownership  of  real  estate 
r  means  of  the  separate  use,  carrying  as  incidents  the  same  full 
{ht  of  disposition  by  deed  or  will  that  a  feme  sole  would  have, 
&  been  fully  recognized  only  by  quite  recent  decisions  (b)  :  but 
is  by  the  way.  From  a  mortgage  or  specific  charge  on 
parate  property  to  a  formal  contract  under  seal,  such  as  if  made 
r  a  person  sui  juris  would  even  then  have  bound  real  estate  in 
e  hands  of  his  heir,  we  may  suppose  the  transition  did  not 
em  violent ;  and  instruments  expressing  such  a  contract  to  be 
ttered  into  by  a  married  woman  came  to  be  regarded  as  in  some 
ay  binding  on  any  separate  property  she  might  have.     In  what 


{a)  ffnhner.  Tenant,  I  WB.&T.L.      no  each  general  rule  is  ex 
TnPmcockv.Monk>2Vw.arA90,  -      -    ■ 

sre  referred  to  by  Lord  Thurlow, 


no  such  general  rule  is  expressed.      fe 

(6)    Zfetffc,  v.  Mad,,  4  D.  J.  &l 

597 ;  PrtiTv.BiM,  7  Ch.  64.  | 
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Power  to 
bind  the 
separate 
estate  by 
formal  in- 
struments: 
historical 
▼iew  given 
tyV.C. 
lundersley 


Earlier 
doctrines 
now  un- 
tenabla 


way  they  were  binding  was  not  settled  for  a  good  while,  for 
reasons  best  stated  in  the  words  of  V.  C.  Kindersley's  judgment 
in  Vaughan  v.  Vcmderstegen  (a),  where  he  gave  an  historical 
summary  of  the  matter. 

"The  Courts  at  first  ventured  so  far  as  to  hold  that  if  w  a  married 
woman  "made  a  contract  for  payment  of  money  by  a  written  instru- 
ment with  a  certain  degree  of  formality  and  solemnity,  as  by  a  bond 
under  her  hand  and  seal,  in  that  case  the  property  settled  to  her 
separate  use  should  be  made  liable  to  the  payment  of  it ;  and  this 
principle  (if  principle  it  could  be  called),  was  subsequently  extended 
to  instruments  of  a  less  formal  character,  as  a  bill  of  exchange  or 
promissory  note,  and  ultimately  to  any  written  instrument.  But 
still  the  Courts  refused  to  extend  it  to  a  verbal  agreement  or  other 
assumpsit,  and  even  as  to  those  more  formal  engagements  which  they 
did  hold  to  be  payable  out  of  the  separate  estate,  they  struggled 
against  the  notion  of  their  being  regarded  as  debts,  and  for  that  pur- 
pose they  invented  reasons  to  justify  the  application  of  the  separate 
estate  to  their  payment  without  recognizing  them  as  debts  or  letting 
in  verbal  contracts.  One  suggestion  was  that  the  act  of  disposing 
of  or  charging  separate  estate  by  a  married  woman  was  in  reality  the 
execution  of  a  power  of  appointment  (6),  and  that  a  formal  and 
solemn  instrument  in  writing  would  operate  as  an  execution  of  a 
power,  which  a  mere  assumpsit  would  not  do.  .  .  .  Another  reason 
suggested  was  that  as  a  married  woman  has  the  right  and  capacity 
specifically  to  charge  her  separate  estate,  the  execution  by  her  of  a 
formal  written  instrument  must  be  held  to  indicate  an  intention  to 
create  such  special  charge,  because  otherwise  it  could  not  have  any 
operation." 

Both  these  suggestions  are  now  untenable  (as  indeed  V.  C. 
Kindersley  then — viz.,  in  1853 — judged  them  to  be)  (c)  ;  the 
theory  of  specific  charge  was  revived  in  the  later  case  of 
Shattock  v.  Shattock  (d),  but  this  must  be  considered  as  over- 
ruled by  the  judgment  in  the  Privy  Council  presently  to  be 
mentioned.  One  or  two  other  suggestions — such  as  that  a 
married  woman  should  have  only  such  power  of  dealing  with 
her  separate  estate  as  might  be  expressly  given  her  by  the 


(a)  2  Drew.  165, 180. 

{b)  E.g.  Duke  of  Bolton  v.  Wil- 
liams, 2  Ves.  at  p.  149. 

(c)  Cp.Murray  v.BarUe,ZM.&K. 
209,  where  the  arguments  show  the 
history  pf  the  doctrine,  Owens  v. 


Dickenson,  1  Cr.  &  Ph.  48, 53,  where 
the  notions  of  power  and  charge  are 
both  dismissed  as  inapplicable  by 
Lord  Cottenham. 
(d)  2  Eq.  182,  193. 
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liniment  creating  the  separate  use — were  thrown  out  al>oiit 
3  begining  of  this  century  («),  during  a  period  of  reaction  in 
ich  the  doctrine  was  thought  to  have  gone  too  far,  hut  they 
I  not  find  acceptance ;  and  the  dangers  which  gave  rise  to 
sse  suggestions  were  and  still  are  provided  against  in  another 
y  by  the  device  of  the  restraint  on  anticipation,  as  curious 
example  as  any  that  English  law  presents  of  an  anomaly 
fted  on  an  anomaly  (b). 

Et  seems  needless  to  enter  into  any  discussion  of  the  earlier  Ju«Itfment 
-horities.     At  present  the  locus  classic  us  on  the  subject  is  the  j,  j  jn 
Igment    of   Turner,  L.  J.  in  Johnson   v.   Gullmjher  (r),  in  Johnson  r. 
ich  those  authorities  are  fully  reviewed,  and  which  is  now  "UeneraT 
angthened  by  the  full  approval  of  the  Judicial  Committee  in  en£atf<;; 
ndon  Chartered  Bank  of  Australia  v.  Lempriere  (d).     It  had  may  bind 
Body    been   distinctly  followed  in  the  Court  of   Appeal   in  ■*!»»*• 
ancery  as  having  placed  the  doctrine  upon  a  sound  founda-  without 
n  (e).     The  general  result,  so  far  as  now  concerns  us,  apt>ear3  "P*™* 
be  to  this  effect :  with 

"  Xot  only  the  bonds,  bills,  and  promissory  notes  of  married  Provwl  °f 

.  i  ~  *         presumed 

men,  but  also   their  general  engagements,  may  affect  their  intention: 

xurate  estates"  (3  D.  F.  J.  514).  ral"  •■ 

to  this. 
These  "general  engagements"  are  subject  to  the  forms  im- ( ' 

Bed  by  the  Statute  of  Frauds  or  otherwise  (/)  on  the  contracts ' 

ide  in  pari  materia  by  persons  competent  to  contract  generally, 

t  not  to  any  other  form :  there  is  no  general  rule  that  they 

ast  be  in  writing. 

A  "  general  engagement "  is  not  binding  on  the  separate  estate 

less  it  appear  "  that  the  engagement  was  made  with  reference 

and  upon  the  faith  or  credit  of  that  estate"  (ib.  p.  515). 
Whether  it  was  so  made  is  a  question  of  fact  to  be  determined 
.  all  the  circumstances  of  the  case :  it  is  enough  "  to  show 
at  the  married  woman  intended  to  contract  so  as  to  make 
rself,  that  is  to  say,  her  separate  property,  the  debtor"  (L.  It.  4 

C.  597). 

(a)  See  Jonar.  Harris,  9  Ves.  486,      &  Cr.  393,  405. 

7  ;  Parke*  v.  WkUe,  11  Ves.  209,  (r)  3  D.  F.  J.  494,  509  sqq. 

D,  iqq.  :  and  collection  of  cases  5  (d)  L.  R.  4  P.  V.  572. 

a.  17,  note.  («)  PUard  v.  Hint,  5  Ch.  274. 

[b)  See  Lord  Cottenham's  judg-  if)  As  to  this  see  infra  p.  70. 
at  in  Tullctt  v.  Armstrong,  4  M. 

F 
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Such  intention  is  presumed  in  the  case  of  debts  contracted 
by  a  married  woman  living  apart  from  her  husband  (3  P.  F. 
J.  521).  (This  tallies  with  the  rule  of  common  law  which  in 
this  case  excludes  even  as  to  necessaries  the  ordinary  presump-. 
tion  of  authority  to  pledge  the  husband's  credit :  see  notes  to 
Manby  v.  Scott  in  2  Sin.  L.  C.) 

The  "  engagement "  of  a  married  woman  differs  from  a  cori^j 
tract,  inasmuch  as  it  gives  rise  to  no  personal  remedy  against/ 
the  married  woman,  but  only  to  a  remedy  against  her  separate  V 
property  (a),  which  may  be  lost  by  her  alienation  of  such\ 
property  before  suit  (3  D.  F.  J.  515,  519,  520-2.)  ' 

In  cases  where  specific  performance  would  be  granted  as 
between  parties  mi  juris,  a  married  woman  may  enforce  specific 
performance  of  a  contract  made  with  her  where  the  consideration 
on  her  part  was  an  engagement  binding  on  her  separate  estate 
according  to  the  above  rules;  and  the  other  party  may  in 
like  manner  enforce  specific  performance  against  her  separate 
estate  (b). 

The  term  The  term  enr/ayement,  though  in  itself  a  vague  one,  seems  tox 
"engage-  ^  conveniently  appropriated  to  this  special  purpose  of  express- 
ing that  which  in  the  case  of  a  person  sui  juris-  woidd  be  a\ 
contract,  but  in  the  case  of  a  married  woman  cannot  be  a  con-J 
tract  because  it  creates  no  personal  obligation  even  in  equitj'.I 
A  word  is  certainly  wanted  for  the  purpose,  and  this  is  an  apt 
one  as  having  no  other  technical  meaning,  and  as  suggesting  the 
close  analogy  (but  no  more  than  analogy)  of  the  thing  signified 
•  to  a  true  contract.  One  might  be  tempted  to  speak  of  the 
quasi-contract  of  a  married  woman,  but  such  a  novel  use  would 
be  much  too  remote  from  the  established  meaning  of  the  term. 

The  sepa-       The  language  of  the  Judicial  Committee  we  have  cited  as  to 

rate  estate  ^e  married  woman's  intention  of  making  herself — that  is,  her 

a  quasi  ar- 

tificial        separate  property — the  debtor,  suggests  that  the  separate  estate 

person.       niav  ]je  regarded  as  a  sort  of  artificial  person  created  by  Courts 
of  Equity,  and  represented  by  the  beneficial  owner  as  an  agent 

(a)  For  tho  form  of  decree  for  206,  80  far  as  inconsistent  with  the 
specific  performance  against  a  mar-  modern  authorities  (see  Pimrd  v. 
rieel  woman's  separate  estate  see  Mine,  last  note,  Pride  v.  Bnbb,  7 
Picard  v.  Hine,  5  Ch.  274.  Ch.  64)  must  be  considered  as  over- 

(b)  The  cases  cited  in  Sug.  V.  &  P.      ruled. 


6FBCUL  QUESTIONS  ON  SEPARATE  ESTATE.  67 

.  full  powers,  somewhat  in  the  same  way  as  ft  corporation 
is  represented  by  the  person  constituting  it  for  the  time 
g.  As  a  contract  made  by  the  agent  of  a  corporation  in  his 
loyment  can  bind  nothing  but  the  corporate  property  (ft), 
engagement  of  a  married  woman  can  bind  nothing  but  her 
rate  estate.  This  way  of  looking  at  it  is  no  doubt  artificial, 
may  possibly  be  found  to  assist  in  the  right  comprehension 
fie  doctrine. 

wne  instances  of  ordinary  contracts  which  may    be    inci-  Applies 
al  to  the  management  and  enjoyment  of  separate  estate,  twaa' 
that   it    would  be  highly    inconvenient    if    the    separate 
1»  were  not  bound  by   them,  are"  given  in  the  judgment 
he   Judicial   Committee  above  referred  to  (L  R.  4  P.  C. 
.  594). 

>ne  application  of  the  modern  doctrine  which  deserves  to  be 
:ially  noticed  is  that  a  married  woman  may  be  a  shareholder 
company,  and  in  the  event  of  a  winding-up  a  contributory, 
espect  of  her  separate  estate,  if  there  is  nothing  special  to 
rent  it  in  the  constitution  of  the  company  (A).  And  a 
reholder  who  has  acquired  shares  by  a  married  woman's 
«tion  and  as  a  trustee  for  her  separate  use  on  the  under- 
iding  that  they  are  to  be  paid  for  out  of  her  separate  estate 
ntitled  to  be  indemnified  by  the  separate  estate  against  all 
s  and  liabilities  incurred  in  respect  of  the  shares  (r).  There 
as  to  bo  nothing  to  prevent  a  married  woman  from  entering 
>  an  ordinary  partnership  as  far  as  concerns  her  separate 
rte  {d). 

1  married  woman's  engagement  relating  to  her  separate  pro- 
ty  will  have  the  same  effect  as  the  true  contract  of  an  owner 
juris  in  creating  an  obligation  which  will  be  binding  on  the 
>perty  in  the  hands  of  an  assignee  with  notice  (c). 

So  far  the  principles  may  be  taken  as  settled :  various  ques-  Certain 
ns  of  detail,  however,  are  still  open.     If  a  married  woman  unsettled 

*  questiouH. 

Where  no 

*)  Unless,  of  comae,  he  contracts  (r)  Butler  v.  Cumpston,  7  Eq.  61.  ^{jlte^at 

Huh  a  way  as  to  make  it  also  his  (</)  Lindley,  1.  86. 

*  personal  contract  ■(«)  Per  .Teasel,  M.  R.    Warnt  v. 

'b)  Matthewman's  ca.8  Eq.  781.  RoutMjt,  18  Eq.  500. 

F  2 
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date  of 
"engage- 
ment," is 
after-ao- 
quired 
separate 
estate 
bound? 


enters  into  an  engagement,  having  no  separate  property  at  tho\ 
time,  will  this  bind  any  separate  property  she  may  afterwards 
acquire  ?    No  decision  on  this  point  is  known  to  us.     If  the<x 
engagement  be  made  expressly  with  reference  to  alleged  separate  T 
property  or  to  the  expectation  of  acquiring  it,  there  seems  to  be  no  ; 
reason  why  it  should  not  be  good  by  estoppel  (a)  at  all  events.^/ 
But  if  it  be  made  only  under  circumstances  from  which  accord- 
ing to  Johnson  v.  Gallagher  (siqwa)  an  intention  to  pay  out  of 
separate  estate  would  be  presumed,  it  is  difficult  to  see  how  such 
a  presumption  can  arise  when  there  is  no  separate  estate  at  the 
time.     A  vague  intention  to  pay,  or  hope  of  being  paid,  out  of 
any  after-acquired  separate  estate  may  perhaps  exist,  but  is 
hardly  probable  enougli  to  be  reasonably  presumed. 

Accordingly  the  burden  of  proof  would  in  such  a  case  be 
upon  the  creditor  to  show  that  the  engagement  was  in  fact  made 
on  the  faith  of  supposed  separate  property.  There  would  be  no 
such  difficulty  if  the  engagement  were  a  true  contract  creating  a 
personal  obligation ;  but  this  we  have  seen  it  is  not 


What  be-       Again,  if  a  married  woman  become  mi  juris  by  the  death 

comes  of     of  the  husband,  judicial  separation  or  otherwise,  what  becomes 

mention  °*  ^e  debts  °*  ^er  separate  estate  ?    It  is  impossible  to  say 

cessation    that  they  become  legal  debts.     Not  to  speak  of  the '  technical 

ture?    "    difficulties  in  which  the  substantial  difficulty  would  express 

itself  in  practice,   this  would  be  to  create  a  new  right  and 

liability   quite  different  from  those  originally  created  by  the 

parties.     In  equity  there  is  no  doubt  a  remedy,  but  to  what 

extent  %    It  may  be  contended  with  some  plausibility  (and  has 

in  sundry  cases  been  assumed  rather  than  decided)  that  the 

creditor's  original  right  was  against  the  separate  property  and 

that  only ;   that  he  is  indeed  not  to  be  deprived  of  his  right 

because  the  property  has  ceased  to  exist  as  separate  property ; 

but  that  on  the  other  hand  there  is  no  reason  why  his  position 

should  be  improved,  and  that  all  he  can  do  is  to  follow  in  tho 

hands  of  the  owner  or-  her  representatives  the  separate  estate 


(a)  A  married  woman  may  be 
bound  by  estoppel,  per  James,  L.  J. 
7  Ch.  at  p.  776,  and  see  Sliarpe  v. 
Foy,  4  Ch.  35,  lie  Lush's  trusts,  ib. 
591 .  It  is  sometimes  said  that  infants 
and/f  mes  covtrt  can  <lo  no  act  to  estop 


themselves  (7.  T.  R.  at  p.  539) :  but  pro- 
bably this  applies  only  to  false  repre- 
sentations of  their  legal  capacity,  as 
in  Cannam  v.  Farmer,  3  Ex.  698, 
supra,  p.  57. 
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d  by  her  at  the  time  when  she  became  su%  juris  (a).     It 
ms  not  improbable,  however,  that  the  Court  may  when  the  / 
nt  again  distinctly  arises  take  another  stop  towards  treating  .. 
engagement  as  a  real  contract,  and  may  refuse  thus  to  limit  the 
>ility  of  the  party  or  her  estate.     Another  kindred  quest ior^LUbflity 
his:   Can  the  wife's  separate  estate  be  held  liable  for  ^er^2T*t# 
>ts  contracted  before  marriage  1     Apart  from  recent  legislation  debu  be- 
seems no  less  difficult  to  hold  that  the  coverture  and  the  *™  ""^ 
stence  of  separate  property  enable  the  creditor  to  substitute 
a  legal  right  a  wholly  different  equitable  right,  than  to  hold 
it  the  cessation  of  the  coverture  turns  that  sort  of  equitable 
lit  into  a  legal  debt.     It  has  been  decided  that  after  the 
sband's   bankruptcy  the  wife's  separate   estate   is   liablo  in 
uty  to  pay  her  debts  contracted  before  the  marriage  (/>) ;  but 
>  V.-C.  seems  to  have  decided  the  case  partly  on  the  ground 
tt  the  bankruptcy  was  evidence  that  the  settlement  of  the 
>perty  to  the  wife's  separate  use  was  fraudulent  as  against  her 
ditors.       Before   the  Debtors   Act,  1869,  when   a   married 
man  and  her  husband  were  sued  at  law  on  a  debt  contracted 
her  before  the  marriage  and  either  the  husband  and  wife  or 
5  wife  alone  Lad  been  taken  in  execution,  the  wife  was  entitled 
be  discharged  only  if  she  had  not  separate  property  out  of 
uch  the  debt  coultl  be  paid  (c) ;  and  an  order  for  payment 
i  now  be  made  under  s.  5  of  the  Debtors  Act  on  a  married 
>man,  and  the  existence  of  sufficient  separate  estate  would  ' 
stify   commitment  in  default  (d).      But  the  practice  of  the 
>urts  in  the  exercise  of  this  kind  of  judicial  discretion  does 

(a)  This  view  teems  to  have  been  (b)  Ohuhb  v.  StrctrA,  9  Eq.  555, 

ken  in  the  court  below  in  Johnson  following  BUcot  v.  Kennedy,  briefly 

Gallagher,  where  the  bill  was  filed  reported  in  marginal  note  to  Hulmc 

fcer  the  death  of  the  husband :  see  v.   Tenant  1   Bro.  0.  C.  17,  and  1 

D.  F.  J.  495,  and  the  decree  ap-  Wh.  &  T.  L.  C.   437   (3rd  ed.)  433 

aled  from  at  p.  497  :  and  it  ap-  (4th  ed.) 

ars  in  earlier  cases,  as  Field  v.  (r)  J  cent  v.  Butler,  7  E.  &  B.  159, 

vfe,  4  Rtus.  112,  which,  however,  26  L.  J.  Q.  B.  145  ;  Jay  v.  AmphUttt 

e  now  of  little  or  no  authority,  1  H.  &  C.  637,  32  L.  J.  Ex.  176. 

W3  they     involve    the    exploded  (J)  IHllon  v.  Cunningham,  L.  R. 

eory  that  the  separate  estate  can  be  8  Ex.  23.   Here  the  married  woman 

footed  only  by  way  of  charge  or  had  been  sued  alone,  and  there  was 

>pointment.  In  Heatley  v.  Thomas,  no  pica  of  coverture :  but  probably 

»  Ves.  596,  and  Xail  v.  Punter,  5  the  same  course  would  be  taken  in 

m.  555,   it   also  does  not  appear  the  case  of  a  judgment  against  hus* 

aether  the  woman  had  any  other  band  and  wife  for  the  wife's  debt 

•operty  wijurii.  dum  9ola% 
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not  throw  much  light  on  the  question  of  a  direct  remedy.  It 
only  amounts  to  the  recognition  of  something  more  than  a 
mere  moral  duty  but  less  than  a  legal  duty,  as  in  the  cases 
(noticed  in  another  chapter,  see  Ch.  XII.)  where  the  payment 
of  costs,  &c.,which  could  not  be  directly  recovered  is  nevertheless 
indirectly  enforced. 

Married         However,  a  wife  who  has  been  married  since  the  Married 

X^rty    Women's  Property  Act,  1870,  came  into  operation  (9th  August, 

Act,  1870,  1870),  may  be  sued  alone  [at  law  or  in  equity?  probably  both, 

Amend-      ^  tnere  are  no  exPress  words  to  exclude  the  general  equitable 

ment  Act,  jurisdiction  over  separate  estate]  for  her  debts  contracted  before 

^  '  *         marriage,  and  any  property  belonging  to  her  for  her  separate  use  is 

s  v****3      liable  to  satisfy  such  debts  (s.  12).     This  extends  to  separate \ 

property  subject  to  a  restraint  on  anticipation  (a).      The  same  ■ 

section  enacted  without  qualification  that  the  husband  should  not 

be  liable ;  so  that  where  there  was  no  settlement  the  creditor  had 

no  remedy  at  all  during  the  coverture.    But  this  is  repealed  as  to 

marriages  taking  place  after  the  30th  July,  1874,  by  the  Amending 

Act  of  that  year  (37  &  38  Vict,  c.  50) ;  a  husband  and  wife 

married  after  that  date  may  be  jointly  sued  for  her  ante-nuptial 

debts  (8.  1)  and  the  husband  is  liable  to  the  extent  of  the  assets 

i  U  specified  in  s.  5,  which  comprise  all  interests  acquired  by  him  in 

right  of  his  wife  or  by  any  settlement  of  her  property  on  the 

marriage,  and  any  property  of  which  a  disposition  may  have  been 

made  by  her  with  his  consent  "  with  the  view  of  defeating  or 

delaying  her  existing  creditors." 

How  far  is     Again,  a  married  woman's  engagement  with  respect  to  her 

a  married   geparate  estate  is  not  bound  by  any  peculiar  forms.     But  is  it 

"engage-    on  the  other  hand  bound  in  every  case  by  the  ordinary  forms  of 

ment"        contract?    In  other  words,  can  an  instrument  or  transaction  ever 

bound  by 

the  ordi-     take  effect  as  an  engagement  binding  separate  estate  which  could 

nary  form*  not  take  effect  as  a  contract  if  the  party  were  mi  juris  ?    The 

of  con-  i      j  */ 

tract  ?        analogies  we  have  liitherto  pursued,  and  on  which  the  leading 

modem  authorities  are  founded,  would  certainly  lead  us  to  say 
yes  to  the  first  form  of  the  question,  and  no  to  the  second. 
That  is  to  say,  the  creditor  must  first  produce  evidence  appro- 
priate to  the  nature  of  the  transaction  which  would  establish  a 

(a)  Sanger  v,  Sanger,  11  Eq.  470. 
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igal  debt  against  a  party  euijari*,  and  then  he  must  show,  by 
roof  or  presumption  as  explained  alwve,  an  intention  to  make 
le  separate  estate  the  debtor.  There  is,  however,  a  decision  McHenry 
le  other  way.  In  McHenry  v.  Davie*  (r/)  a  married  woman  IiMef^nc8  : 
•  rather  her  separate  estate  was  sued  in  equity  on  a  bill  of 
cchange  indorsed  by  her  in  Paris.  It  was  contended  for  the 
ifence,  among  other  things,  that  the  bill  was  a  French  bill 
id  informal  according  to  French  law.  The  M.  It.  held  that 
us  was  immaterial,  for  all  the  Court  had  to  be  satisfied  of 
as  the  general  intention  to  make  the  serrate  estate  liablo, 
I  which  there  was  no  doubt.  Thia  reasoning  is  quite  in- 
eligible on  the  assumption  that  engagements  bind  separate 
>tate  only  as  specific  charges;  the  fact  that  the  instrument 
mating  the  charge  simulated  more  or  less  successfully  a  bill 
I  exchange  would  then  be  a  mere  accident  (/>).  The  judg- 
Lent  bears  obvious  marks  of  thia  theory  ;  we  have  seen 
idecd  that  it  was  expressly  adopted  by  the  same  judge  in 
a  earlier  case  (e),  and  we  have  also  seen  that  it  is  no  longer 
nable.  Take  away  this  assumption  (as  it  must  now  bo  taken 
aray)  and  the  reasoning  proves  far  too  much  :  it  would  show 
lat  the  indorser  mi  juris  of  a  bad  bill  of  exchange  ought  to  bo 
jund  notwithstanding  the  law  merchant,  because  he  has  e  st- 
ressed his  intention  to  be  bound  The  true  doctrine  being  that  • 
le  "  engagement "  differs  from  a  contract  not  in  the  nature  of 
le  transaction  itself,  but  in  making  only  the  separate  estate  the  - 
ebtor,  it  follows  that  in  all  that  relates  to  the  transaction  itself 
le  ordinary  rules  and  limitations  of  contract  apply.  In  John- 
m  v.  Gallagher  it  is  assumed  that  a  married  woman's  engage- 
tents  concerning  her  separate  interest  in  real  estate  must  satisfy 
jc  conditions  of  the  Statute  of  Frauds  (d).  An  engagement 
hich  if  she  were  mi  jar  in  would  owe  its  validity  as  a  contract 
>  the  law  merchant  must  surely  in  like  manner  satisfy  the  forms 
ad  conditions  of  the  law  merchant.  Tho  result  is  that  wo^ 
enture  to  submit  that  the  authority  of  McHenry  v.  D ivies  (a)  ^ 
n  this  point  must  now  1)C  regarded  as  exceedingly  doubtful.        ) 

(a)  10  Eq.  88.  Eq.  283.     Nor  a  cheque  :  llopkU* 

(b)  Note,  however,  that  in  the  case       mm  v.  Foster,  19  Eq.  74. 

p  parties  tui  juris  a  bill  of  exchange  (r)  Shattock  v.  Sfoatock,  2  Eq.  182} 

unot  be  treated  aa  an  equitable  supra  p.  64. 

5  ►ignment :  Ex  parte  Shellard,  17  {d)  3  D.  F.  J.  at  p.  514, 

<h  109  ;  Shand  v.  Du  Buivon,  13 
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Statute  of       There  is  some  authority,  but  of  a  most  inconclusive  kind,  for. 

tion.    "      *ne  position  that  the  Statute  of  Limitation,  or  rather  its  analogy, 
does  not  apply  to  claims  against  the  separate  estate :  namely  an 
obscurely  reported  case  at  the  Rolls  in  1 723,  when  the  modern; 
doctrine  had  not  come  into  existence  (a),  and  an  Irish  case  inV 
recent  times  where  the  Chancellor  followed  this  authority,  and! 
adhered  to  his  opinion  on  appeal,  the  Lord  Justice  dissenting  (b).  \ 
It  is  conceived  that  at  least  in  an  English  court  of  equity  the  J 
question  would  at  present  be  quite  open.  S 

Can  the         It  is  said  that  a  married  woman's  separate  estate  cannot  be » 

^P^aj£     made  liable  as  on  a  contract  implied  in  law  (qium-contractm  the 

made         proper  sense)  as  for  instance  to  the  repayment  of  money  paid  by 

liable  on  a  misj,ake  or  on  a  consideration  wliich  has  wholly  failed  (c).     But 
quasi-con-  **  >  * 

tract  ?  the  decisions  to  this  effect  belong  (with  one  exception)  to  what 
we  have  called  the  period  of  reaction,  and  are  distinctly  grounded 
on  the  exploded  notion  that  a  "  general  engagement,"  even  if 
express,  is  not  binding  on  the  separate  estate. 

The  exception  is  the  modern  case  of  Wright  v.  Ckard  (d), 
where  V.-C.  Kindersley  held  that  a  married  woman's  separate 
estate  was  not  liable  to  refund  rents  which  had  been  received  by 
her  as  her  separate  property  but  to  which  she  was  not  in 
fact  entitled.  But  the  language  of  the  judgment  reduces  it  to 
this,  that  in  the  still  transitional  state  of  the  doctrine,  and  in 
the  absence  of  any  precedent  for  making  the  separate  estate  liable 
in  any  case  without  writing  (this  was  in  1859,  Johnson  v. 
Gallagher  not  till  1861),  the  V.-C.  thought  it  too  much  for  a 
court  of  first  instance  to  take  the  new  step  of  making  it  liable 
"in  the  absence  of  all  contract:"  and  he  admitted  that  "the 
modern  tendency  has  been  to  establish  the  principle  that  if  you  " 
put  a  married  woman  in  the  position  of  a  feme  sole  in  respect  of 
her  separate  estate,  that  position  must  be  carried  to  the  full  extent, 
6hort  of  making  her  personally  liable."  On  the  whole  it  may-* 
perhaps  bo  fairly  thought  that  the  question  is  open.  If  it  may 
be  so  treated,  the  test  of  liability  would  seem  on  principle  to  be 

\                         [a)  Xofton  v.  TuriHU,  2  P.  Wins.  to  Duke  of  Bolton  v.  William*,  2  Ves. 

v                    144,  and  see  8  Ir.  Oh.,  appx.  138  ;  Jonct  v.  Harris,  9  Ves.  493, 

{b)  Vaughan  v.  Walker 9  6  Ir.  Ch.  and  A  guitar  v.  Aguilar,  5  Madd.  414. 

471,  8  t'6.  458.  (d)  4  Drew.  673,  685  :  on  appeal, 

(r)  3  P.  F.  J.  512,  51 4,  referring  1  D.  F.  J,  567,  but  not  on  this  point. 
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\ 


whether  the  transaction  out  of  which  the  demand  arises  had! 
reference  to  or  was  for  the  benefit  of  the  separate  estate. 

It  will  be  easily  perceived  that  the  difficulties  and  anomalies  Modern 
which  attend  this  subject  would  be  almost  if  not  entirely  removed  toward** 
by   holding   (as  suggested  by  V.-C.  Kindersley's   dictum  just  Ml  *PpK- 
quoted)  that  a  married  woman's  disability  to  contract  means  only  tj,e  p^ 
disability  to  create  an  immediate  personal  obligation  enforceable  ciples  of 
against  her  as  such  during  the  coverture  ;  that  her  engagements 
during  coverture  (excluding  of  course  all  contracts  made  by  her 
either  in  fact  or  by  presumption  of  law  as  her  husband's  agent) 
are  true  contracts  on  which  the  personal  remedy  is  suspended  ; 
and  that   the  equitable  remedy  against  the  separate  estate,  when 
there  is  any,  comes  in  simply  as  a  temporary  substitute  for  this. 
It  is  true  that  such  a  doctrine  would  be  convenient  and  consistent, 
and  it  is  also  true  that  modern  decisions  have  gone  some  way  in 
this  direction.     But  it  is  impossible  to  say  that  such  is  at  present 
the  doctrine  of  English  courts  of  equity.     "Whether  it  may  yet 
be  made  so  by  a  decision  or  series  of  decisions  of  the  Court  of 
Appeal  is  by  no  means  a  visionary  question ;  but  there  are  hardly 
sufficient  materials  for  forming  any  decided  opinion  upon  it. 

Lord  St.  Leonards  states  it  as  the  better  opinion  "that  a,  Agree- 
married  woman  having  a  power  of  appointment  can  bind  herself  JJJSried 
by  a  contract  to  sell  the  property,"  i.e.  independently  of  any  woman  to 
interest  for  her  separate  use  that  she  may  have :  Mr.  Dart  seems  ^wot 
to  think  this  is  confined  to  contracts  executed  with  the  formalities  *p*rt  from 
required  by  the  power,  which  would  reduce  the  proposition  to  a  JJS^*** 
very  narrow  scope.     The  cases  cited  appear  to  furnish  no  direct 
authority  (a).     On  principle  one  would  think  such  an  agreement 
can  have  no  other  operation  than  as  an  execution  or  imperfect 
execution  of  the  power  itself. 

(a)  Sog.  V.  k  P.  206,  Dart  V.  &      245,    in  the  case  moat   nearly  in 
P.  2.  915 ;  SUad  v.  Xdton,  2  Beav.      point. 
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Drunken* 
ness  and 
Lunacy. 


III. — Lunatics  and  Drunken  Persons. 

It  will  be  convenient  to  consider  these  causes  of  disability 
together,  since  (at  any  rate  by  the  modern  understanding  of  the 
law)  drunken  men  and  lunatics  are  in  the  same  position  with 
regard  to  the  capacity  of  contracting.  Three  different  theories 
on  the  matter  have  at  different  times  been  entertained  in  English 
courts  and  supported  by  respectable  authority.  Before  we 
specially  mention  these  it  will  be  best  to  dispose  of  the  points  on 
which  there  has  not  been  any  substantial  conflict. 


Lunatic's 
marriage 
void 


General 
law  :Points 
always 
admitted: 
lunatic's 
contract  in 
lucid  inter- 
val good. 


Liability 
for  neces- 
saries, &c. 


First,  as  to  the  peculiar  and  exceptional  contract  of  marriage. 
The  marriage  of  a  lunatic  is  void,  and  there  is  no  ground  for 
requiring  a  less  degree  of  sanity  for  a  valid  marriage  than  for 
the  making  of  a  will  or  for  other  purposes  (a).  Apart  from  this, 
it  seems  to  have  been  admitted  from  the  first  both  at  law  and  in 
equity,  on  the  one  hand  that  a  lunatic  is  incapable  of  contracting 
or  doing  other  acts  in  the  law  after  he  lias  been  found  lunatic 
by  inquisition  and  while  the  commission  of  lunacy  is  in  force  (b)  \ 
and  on  the  other  hand  that  a  lunatic  who  has  lucid  intervals  is 
capable  of  contracting  during  those  intervals  (c). 

It  is  equally  settled  both  at  law  and  in  equity,  without  any\ 
real   authority  that  wo   are  aware  of  to  the  contrary,  that  a  J 
lunatic  or  his  estate  may  be  liable  quasi  ex  contractu  for  ncces-  / 
saries  supplied  to  him  in  good  faith  (d) ;  and  this  applies  to  all  ? 
expenses  necessarily  incurred  for  the  protection  of  his  person  or 
estate,  such  as  the  costs  of  the  proceedings  in  lunacy  (e).     A  hus-  / 
band  is  liable  for  necessaries  supplied  to  his  wife  while  he  is 
lunatic ;  for  the  wife's  authority  to  pledge  his  credit  for  neces- 
saries is  not  a  mere  agency,  but  springs  from  the  relation  of  hus- 
band and  wife  and  is  not  revoked  by  the  husband's  insanity  (/). 
In  the  same  way  drunkenoss  or  lunacy  would  be  no  answer  to 
an  action  for  money  had  and  received,  or  for  the  price  of  goods 
furnished  to  a  drunken  or  insane  man  and  kept  by  him  after  he 


(rt)  Hancock  v.  Peaty,  L.  11.  1  P. 
&  D.  335,  341.  The  statute  15  Geo. 
2.  c  30  is  rep.  by  the  Stat.  Law 
Revision  Act,  1873. 

(b)  Beverley's  ca.  4  Co.  Rep.  1236 ; 
Bacon,  Abr.  Idiots  and  Lunatics,  (F.) 

(c)  Be  verity's  ca. ;  Hall  v.  Warren, 
9  Yes,  605,  cp,  Sclby  v.  Jackson, 


6  Beav.  192. 

(d)  Baxter  v.  Earl  of  Portsmouth, 
5  B.  &  C.  170,  s.c.  more  fullv,  nom. 
Baystcr  v.  Earl  P.t  7  D.  &  R'.  614. 

(e)  Williams  v.  Wcnliwrth,  5 
Beav.  325 ;  Stedman  v.  Hart,  Kay  607. 

(/)  Read  v.  Lcgard,  6  Ex,  636,  20 
L.  J.  Ex.  309, 
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)rered  his  reason  :  in  this  last  case,  however,  his  conduct  in 
ping  the  goods  would  be  evidence  of  a  new  contract  to  pay 
them,  which  would  be  a  real  contract  implied  (if  that  am- 
nous  word  must  be  used)  in  fact,  not  a  quasi-contract  implied 
law  (a). 

liere  is  also  express  authority  (which  one  would  think  hardly 
essary)  to  show  that  contracts  made  by  a  man  of  sound  mind 
3  afterwards  becomes  lunatic  arc  not  invalidated  by  the 
acy  (//).  We  now  come  to  the  different  theories  above 
itioned. 

I.  The  first  is  that  the  drunkenness  or  lunacy  of  the  partyYiutory  of 

10  ground  whatever  for  avoiding  the  contract.     For  "  as  ft>r/^>Vllon* 
°  o  (as  to  con- 

runkard  who  is  vduntaritus  iltrmon,  lie  hath  (as  hath  Ikjcii  Vact  of 
1)  no  privilege  thereby,  but  what  hurt  or  ill  soever  he  cloth,  v^11*1^^ 
drunkenness  doth  aggravate  it."     (Co.  Litt.  247  a.)     AndVokerNo 
bough  this  moral  reason  does  not  exist  in  the  case  of  lunacy,  fcjnifv 
i  the  lunatic  is  equally  bound,  for  "no  man  of  full  age  shaU&iinjielf. 
received  in  any  plea  by  the  law  to  disable  his  own  person/, 
t  the  heir  may  well  disable  the  person  of  the  ancestor  for  his 
n  advantage  in  such  case."     (Litt.  247  h\  ace.  Be  eerie  ijs  ca. 
flep.   123  by  where  however  it  is  said  that  even  the  heir  or 
scutor  could  not  avoid  matter  of  record,  and  another  idle 
ison  is  given  for  the  general  rule,  viz.,  that  the  party  when 
recovers  his  memory  cannot  remember  what  ho  did  when  he 
is  non  conqxye  mentis.)     As  regards  drunkenness,  this  doctrine 
on  the  face  of  it  a  wholly  mistaken  application  of  a  principle 
lich  is  properly  applicable  to  criminal  offences  and  merely 
rongful  acts,  but  has  nothing  to  do  with  liabilities  ex  emit  met  u. 
s  regards  lunacy,  it  is  a  merely  frivolous  technicality.     How- 
er  it  is  confidently  stated  as  law  by  Coke ;  and  we  find  it 
iopted  by  Lord  Tenterden  at  X.  P.  as  late  as  1827,  though,  as 
e  shall  immediately  see,  it  had  long  before  that  time  been  cx- 
oded  by  other  judges  (c).     It  seems  at  least  doubtful  whether 
was  really  supported  by  the  authorities  ( 'okc  had  before  him. 
b  any  rate  they  were  conflicting,  and  Fitzherbert  (F.  N.  B. 
)2b)  was  expressly  against  him,  considering  the  case  of  an 

(a)  Gore  v.  Gibson,  13  M.  &  W.  (b)  Own  v.  Darin,  1  Ves.  Sr.  82. 

13, 14  L.  J.  Ex.  151.  (r)  Brovm,  v.  JodrtU,  3  C.  &  P.  30. 
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infant  as  analogous.      Bracton,  following  the  civil  law  («),  said  : 
"  Furiosns  autem  stipulari  non  potest  nee  aliquod  ncgotium  agere9  ,' 
quia  non  intelligit  quid  agit"  (fol.  100  a,  cf.   165  b;  and  see  ( 
Fleta,  3,  3.  §§  8,  10).      But  it  is  unnecessary  to  discuss  this  ) 
further. 

First  mo-        2.  The  next  theory  is  to  the  following  effect :  If  a  man  is  so  . 
ory:  Con-   drunk  or  so  insane  as  not  to  know  what  he  is  about,  he  cannot  1 
tract  void   have  that  consenting  mind  which  is  indispensable  to  the  formation  . 
lute  inca-    °*  a  contract,  and  his  agreement  is  therefore  merely  void.     But  if 
Pfrfjjty*  or   his  mind  is  only  so  confused  or  weak  that  he  cannot  be  said  not 
for  fraud,    to  know  what  he  is  about,  but  yet  is  incapable  of  fully  under-    • 
according    standing  the  terms  and  effect  of  his  contract,  and  if  this  is  , 
Btances.      known  to  the  other  party,  then  he  may  indeed  contract,  but  the  ' 
contract  will  be  voidable  at  his  option,  on  the  ground  not  of  his  \ 
own  incapacity,  but  of  the  other  party's  fraud  in  taking  advan-  ) 
tage  of  his  weakness,  though  such  weakness  be  short  of  inca-' 
pacity.     According  to  this  the  first  class  of   cases  would  be 
reckoned  with  others  in  which  agreements  are  absolutely  void 
for  want  of  real  consent  (as  to  which  see  jwst,  Ch.  VIII.)  and 
the  second  would  come  under  the  general  head  of  fraud. 

"We  find  the  first  branch  of  this  opinion  decidedly  adopted  in 
common  law  practice  in  the  last  century  and  the  earlier  part  of 
this,  no  doubt  by  way  of  reaction  against  Coke's  extravagant 
dogmas.  Lunacy  was  held  admissible  as  evidence  under  a  plea 
of  non  est  factum,  i.e.  as  showing  the  lunatic's  act  to  be  wholly 
void  (b)  ;  and  the  like  was  said  of  drunkenness  (c).  And  Lord 
Ellenborough  distinctly  laid  down  that  whon  the  existence  of 
an  agreement  between  the  parties  was  in  issue,  it  was  com- 
pletely negatived  by  the  intoxication  of  one  party  at  the  time  of 
making  the  alleged  agreement ;  and  this  was  approvod  by  the 
Court  of  K.  B.  (<f). 

The  same  view  is  to  be  found  in  the  modern  case  of  Gore  v. 
Gibson  (e)t  where  however  it  was  not  material  to  the  decision, 
as  the  drunkenness  of  the  Defendant  and  the  Plaintiff's  know- 
ledge of  it  were  specially  pleaded.     And  both  branches  of  the 

(a)  Inst  3.  19,  8  ;   Gal  3.  106.  (b)  Yales  v.  Boent  2  Str.  1104. 

For  exposition  of  the  Roman  Law  (c)  Buller,  N.  P.  172. 

see  Savigny,  Syrt.  3.  83—86  :  and  (d)  Pitt  v.  Smith,  3  Camp.  33. 

cp.  Pothier,  Obi.  §§,  49-51,  (e)  13M,*W,623,14L, J.  Ex.l«. 


LUNACY  AND  DRUNKENNESS.  77 

ictrine  were  recognized  in  equity  and  are  very  completely 
rted  in  a  judgment  of  Sir  W.  Grant  («). 

ul  think  a  Court  of  Equity  ought  not  to  assist  a  person  to  get  rid 
any  agreement  or  deed  merely  upon  the  ground  of  his  having  been 
toxicated  at  the  time  :  I  say  merely  upon  that  ground  ;  as  if  there 
ls  .  .  any  unfair  advantage  made  of  his  situation  or  .  .  any  con- 
vance  or  management  to  draw  him  into  drink,  he  might  be  a  proper 
ject  of  relief  in  a  Court  of  Equity.  As  to  that  extreme  state  of 
toxication  that  deprives  a  man  of  his  reason,  I  apprehend  that  even 
lawit  would  invalidate  a  deed  obtained  from  him  while  in  that 
udition." 

He  also  said  that  a  Court  of  Equity  ought  not  to  assist  a 
rson  who  has  obtained  an  agreement  from  another  in  a  state 
intoxication;  but  this  is  a  mere  dictum,  and  if  it  means 
at  intoxication  not  such  as  to  prevent  the  party  from  under- 
inding  the  effect  of  his  contract  is  of  itself  a  sufficient  ground 
r  refusing  specific  performance,  it  is  distinctly  contraiiicted  by 
tar  decisions  (b). 

This  doctrine  is  quite  intelligible,  and  in  principle  there  is  ^^^ 
►thing  to  be  said  against  it.      But  the  distinction  between  but  not 
ability  to  understand  so  much  as  the  nature  of  a  transaction  2JUJ" 
rhich  would  make  it  wholly  void)  and  inability  to  form  a  free 
id  rational  judgment  of  its  effect  (which  if  known  to  the  other 
irty  would  make  it  only  voidable)  is  too  fine  and  doubtful  to 
j  convenient  in  practice.     The  confusion  of  mind  generally 
'oduced  by  drunkenness  is  exquisitely  described  by  Chaucer  in 
Le  Knight's  Tale : 

"  A  droiike  man  wot  well  he  hath  an  hous, 
But  he  not  [i.e.,  ne  wot]  which  the  righte  way  is  tinder." 
rhether  in  any  particular  case  a  state  of  consciousness  of  this 
ind  does  or  does  not  amount  to  absolute  deprivation  of  a  con- 
nting  mind  for  the  purposes  of  contract  is  a  question  which  it 
ould  bo  probably  impracticable,  and  certainly  undesirable,  for 
court  of  justice  to  enter  upon.  The  same  considerations  apply 
ith  almost  or  quite  the  same  force  to  the  capacity  of  a  lunatic. 

{a)  Cooke  v.  Clayworth,  18  Vea.12,  &  G.  537  (hut  with  some  hesitation 

i.    The  references  to  earlier  cases  on  the  ground  that  the  real  defen- 

e  purposely  omitted.  daut  wan  not  the  vendor  but  a  sub- 

(ft)  Lightfoot  v.  Heron,  3  Y.  &  0.  sequent  purchaser.) 
k.  586 ;  Shaw  v.  Thackray,  1  Sm. 
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Present 
theory: 
contract 
voidable  if 
the  lunacy, 
&&,  known 
to  other 
party :  this 
led  up  to  by 
distinction 
m  to  exe- 
cuted con- 
tracts. 


(Molton  v. 
<Camroux. 


The  reason  why  this  inconvenience  so  long  escaped  notice 
appears  to  be  that  in  the  greater  number  of  cases  it  is  not 
necessary  to  decide  whether  the  agreement  was  originally  void 
or  only  voidable. 

3.  The  third  opinion,  wliich  has  now  prevailed,  is  that  the  \ 
contract  of  a  lunatic  or  drunken  man  who  by  reason  of  lunacy  J 
or  drunkenness  is  not  capable  of  understanding  its  terms  orV 
forming  a  rational  judgment  of  its  effect  on  his  interests  is  not  ( 
void  but  only  voidable  at  his  option ;  and  this  only  if  his  state  \ 
is  known  to  the  other  party.     The  way  was  prepared  for  tliis  by 
decisions  establishing  an  exception  in  the  case  of  executed  con- 
tracts to  the  supposed  rule  of  absolute  nullity,  which  exception 
may  be  stated  as  follows  : 

When  a  contract  has  been  entered  into  in  good  faith  with  a* 
person  of  apparently  sound  mind  who  is  not  known  to  be  other- ' 
wise,  but  who  is  in  fact  of  unsound  mind,  and  the  contract  has  r 
been  performed  so  that  the  parties  cannot  be  replaced  in  their 
original  position,  it  cannot  be  set  aside  by  the  person  of  unsoundy 
mind  or  his  representatives. 

This  principle  was  long  ago  acted  upon  in  equity,  but  without 
any  decision  as  to  the  validity  of  the  contract  in  law  (a) :  the 
judgment  which  fully  settled  it  was  that  of  the  Exchequer 
Chamber  in  Molton  v.  Camroux  (b).  The  action  was  brought  by 
administrators  to  recover  the  money  paid  by  the  intestate  to  an  assur- 
ance and  annuity  society  as  the  price  of  two  annuities  determinable 
with  his  life.  The  intestate  was  of  unsound  mind  at  the  date  of  the 
purchase,  but  the  transactions  were  fair  and  in  the  ordinary  course 
of  business,  and  his  insanity  was  not  known  to  the  society.  It  was 
held  that  the  money  could  not  be  recovered ;  the  rule  being  laid 
down  in  the  Exchequer  Chamber  more  positively  than  in  the 
court  below,  and  in  these  terms :  "  The  modern  cases  show  that 
when  that  state  of  mind  [lunacy  or  drunkenness,  even  if  such  as  ' 
to  prevent  a  man  from  knowing  what  he  is  about]  was  unknown  / 
to  the  other  contracting  party,  and  no  advantage  was  taken  of ' 
the  lunatic  [or  drunken  man],  the  defence  cannot  prevail,  espe-/ 


(a)  Null  v.  Motley,  9  Ves.  478. 


(ft)  2  Ex.  487,  4  Ex.  17;  18  L.  J. 
Ex.  68,  356. 
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ly  where  the  contract  is  not  merely  executory  but  executed  in 
whole  or  in  part,  and  the  parties  cannot  be  restored  altogether 
;heir  original  positions. n 

[he  context  shows  that  the  statement  was  considered  equally 
ilicable  to  lunacy  and  drunkenness,  and  the  law  thus  stated 
olves  though  it  does  not  expressly  enounce  the  proposition 
t  the  contract  of  a  lunatic  or  drunken  man  is  not  void  but  at 
3t  voidable,  The  general  rules  as  to  the  rescission  of  a  void- 
e  contract  are  then  applicable,  and  among  others  the  rule 
t  it  must  be  rescinded,  if  at  all,  before  it  has  l>een  executed 
that  the  former  state  of  tilings  cannot  be  restored  :  which  is  the 
nt  actually  decided.  The  decision  itself  lias  Wn  fully  accepted 
I  acted  on  both  at  law  (a)  and  in  equity  (/>),  though  the  merely 
untary  acts  of  a  lunatic,  e.</.,  a  voluntary  disentailing  deed  (a 
S3  of  acts  with  which  we  are  not  here  concerned)  remain 
'alid  (r).  It  was  also  observed  that  the  decision  had  an 
portant  bearing  on  the  general  question  whether  "  a  conveyance  Develop- 
xmted  [or  a  contract  made]  by  a  lunatic  is  absolutely  void  in  doctrine  : 
i  absence  of  notice  or  fraud "  (>7).  However  the  complete  Matthews  £ 
licial   interpretation  of  the  result  of    Molton    v.    Qnnroux  '  *    ) 

s  not  given  till  the  recent  case  of  Matthews  v.  Baxter  (e). 
e  declaration  was  for  breach  of  contract  in  not  completing  a 
rchase  :  plea,  that  at  the  time  of  making  the  alleged  contract 
\  defendant  was  so  drunk  as  to  be  incapable  of  transacting 
3iness  or  knowing  what  he  was  about,  as  the  plaintiff  well 
ew:  replication,  that  after  the  defendant  became  sober  and 
le  to  transact  business  he  ratified  and  confirmed  the  contract. 
a  merely  void  agreement  cannot  be  ratified  this  neatly  raised ' 
j  question  whether  the  contract  were  void  or  only  voidable  : ; 
j  Court  held  unanimously  (one  member  of  it  expressly  on  the  •"" 
thority  of  Molton  v.  Camroux)  that  it  was  only  voidable,  and  , 
>  replication  therefore  good. 

The  special  doctrine  of  courts  of  equity  with  regard  to  partner- 
p  (which  is  a  continuing  contract)  is  quite  in  accordance  with 
s  :  it  has  long  been  established  tliat  the  insanity  of  a  partner 


a)  Bearan   v.  M'Donnell,  9  Ex.  Elliot  v.  Ince,  7  D.  M.  G.  475,  438. 
>,  23  L.  J.,  Ex.  94.  (r)  Elliot  v.  Ince,  sup. 

b)  Price  v.  BerringUm,  3  Mac.  &  \d)  3  Mac  &  G.  at  p.  498. 
486,  495,  revg.  s.  c  7  Ha,  394 ;  (e)  L.  K.  8  Ex.  132. 
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does  not  of  itself  operate  as  a  dissolution  of  the  partnership,  but 
is  only  a  ground  for  dissolution  by  the  Court  (a). 

American  authority  seems  to  agree  with  the  recent  conclusions 
of  our  own  courts  (U). 

Statement      The  law  seems  then  on  the  whole  to  be  now  settled  to  the 
now  following  effect :  A  contract  made  by  a  person  who  is  drunk  or 

settled.       of  unsound  mind  so  as  to  be  incapable  of  understanding  its 
effect  is  voidable  at  that  person's  option,  unless  the  other  con- 
tracting party  did  not  believe  and  had  not  reasonable  cause  to  . 
believe  that  he  was  drunk  or  of  unsound  mind. 

It  is  unnecessary  to  express  the  point  actually  decided  in  Motion  v. 
Camroux,  for  that,  as  we  have  said,  follows  on  general  principles  from 
the  contract  being  only  voidable.  The  express  mention  of  reason- 
able cause  for  believing  the  party  to  be  incapable  may  perhaps  be  in 
strictness  also  superfluous,  as  the  existence  of  reasonable  grounds  of 
knowledge  is  in  such  a  case  very  strong  evidence  of  actual  knowledge. 

The  Indian  Contract  Act  treats  these  cases  somewhat  differently, 
making  the  agreement  void  (s.  12) : 

u  A  person  is  said  to  be  of  sound  mind  for  the  purpose  of  making  a 
contract  if,  at  the  time  when  he  makes  it,  he  is  capable  of  under- 
standing it,  and  of  forming  a  rational  judgment  as  to  its  effect  upon 
his  interests. 

A  person  who  is  usually  of  unsound  mind,  but  occasionally  of 
sound  mind,  may  make  a  contract  when  he  is  of  sound  mind. 

A  person  who  is  usually  of  sound  mind,  but  occasionally  of  un- 
sound mind,  may  not  make  a  contract  when  he  is  of  unsound  mind. 
Illustrations. 

(a)  A  patient  in  a  lunatic  asylum,  who  is  at  intervals  of  sound 
mind,  may  contract  during  those  intervals. 

(b)  A  sane  man,  who  is  delirious  from  fever,  or  who  is  so  drunk 
that  he  cannot  understand  the  terms  of  a  contract  or  form  a  rational 
judgment  as  to  its  effect  on  his  interests,  cannot  contract  whilst  such 
delirium  or  drunkenness  lasts." 

This  however  must  be  read  in  connexion  with  s.  65 : — 
"  When  an  agreement  is  discovered  to  be  void,  or  when  a  contract 
becomes  void,  any  person  who  has  received  any  advantage  under 
such  agreement  or  contract  is  bound  to  restore  it  or  to  make  com- 
pensation for  it  to  the  person  from  whom  he  received  it." 

This  is,  on  the  whole,  simpler  than  the  English  law  settled  by 
Motion  v.  Camroux,  and  probably  not  less  convenient.  But  the  authori- 

(a)  Lindley,  1.  285.  (b)  Hilliard  on  Contracts,  1.  811. 
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corresponding  to  the  sutatance  of  a.  65  are  with  us  in  a  state  very 
amoved  from  its  clearness  ami  simplicity,  being  mostly  disguised 
le  form  of  exceptions  to  a  technical  rule  of  pleading  (a)  :  so  that 
idoption  by  our  courts  of  rules  corresponding  to  those  of  s.  12 
it  have  failed  by  itself  to  lead  to  satisfactory  results, 
le  possibility  of  hardship  to  persons  who  liave  dealt  in  good 
with  a  lunatic  who  was  apparently  sane  is,  it  would  seem 
garded  by  the  Indian  Act  as  being  in  practice  exceedingly  small : 
the  liability  of  a  lunatic  to  pay  for  necessaries  is  laid  down  clse- 
e  (chap.  5,  Of  certain  Relations  resembling  those  created  by 
ract,  s.  68). 

Part  2.  Of  Artificial  Persons. 

.  complex  state  of  civilization,  such  as  tliat  of  the  Roman  Artificial 
►ire,  or  still  more  of  the  modern  progressive  peoples,  it  con-  \* '*?  •»'• ' 
Jy  happens  that  legal  transactions  have  to  be  undertaken,  u.ituro. 
s  acquired  and  exercised,  and  duties  incurred 
)  By  a  succession  of  sole  or  joint  holders  of  an  office  of  a 
ic  nature  involving  the  tenure  and  administration  of  pro- 
r  for  public  purposes  : 

)  By  or  on  behalf  of  a  number  of  persons  who  are  for  the  time 
I  interested  in  carrying  out  a  common  enterprise  or  object : 
i  enterprise  or  object  may  or  may  not  further  involve  purpose* 
interests  of  a  public  nature.  The  rights  and  duties  thus 
ed  as  against  the  world  at  large  are  in  tmth  and  substance 
lly  distinct  from  the  rights  and  duties  of  the  particular  per- 
hnmediately  concerned  in  the  transactions.  Those  persons 
with  interests  beyond  their  own,  though  in  many  cases 
ding  or  involving  them,  and  it  is  not  to  their  personal 
visibility  that  third  parties  dealing  with  them  are  accus- 
d  to  look. 

lis  distinction  (the  substantial  character  of  which  it  is  im- 
int  to  bear  in  mind)  is  conveniently  expressed  in  form  by 
toman  invention,  adopted  and  largely  developed  in  modem 
ms  of  law,  of  constituting  the  official  character  of  the 
jrs  for  the  time  being  of  the  same  office,  or  the  common 
st  of  the  persons  who  for  the  time  being  are  adventurers 
c  same  undertaking,  into  an  artificial  person  or  ideal  subject 
;al  capacities  and  duties.  Perhaps  we  may  call  the  artificial 
n  a  fictitious  substratum  or  substance  conceived  as  support- 

(«)  See  notes  to  Cutter  v.  rowel!  in  2  Sm.  L.  C. 
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ing  legal  attributes,  remembering  always  that  we  must  think 
of  legal  fiction  as  derived  from  fingere  not  in  the  modern 
sense  of  mere  feigning,  but  in  the  sense  of  creating  or 
fashioning.  Nor  would  it  be  very  difficult  to  show,  were  it  not 
a  matter  of  metaphysical  rather  than  of  legal  interest,  that 
what  we  call  the  artificial  identity  of  a  corporation  is  within  its 
own  sphere  and  for  its  own  purposes  just  as  real  as  any  other 
identity  (a).  This  creature  of  the  law  becomes,  within  the  limits 
assigned  to  its  existence,  "  a  body  distinct  from  the  members 
composing  it,  and  having  rights  and  obligations  distinct  from 
those  of  its  members  "  (b).  Note,  however,  that  this  kind  of 
fiction  is  not  confined  to  legal  usage  or  legal  purposes.  In  the 
case  of  an  ordinary  partnership  the  firm  is  treated  by  mercantile 
-  usage  as  an  artificial  person,  but  is  not  recognized  as  such  by  the 
law  (b)  ;  and  other  voluntary  and  unincorporated  associations  are 
constantly  treated  as  artificial  persons  in  the  language  and 
transactions  of  every-day  life.  An  even  more  remarkable 
instance  is  furnished  by  the  artificial  personality  which  is 
ascribed  to  the  public  journals  by  literary  custom  or  etiquette, 
and  is  so  familiar  in  writing  and  conversation  that  its  curiosity 
most  commonly  escapes  attention.  But  with  these  artificial 
persons  by  private  convention,  if  we  may  so  call  them,  we  are  not 
further  concerned. 

Corpora-  The  only  artificial  persons  which  in  England  have  a  legal 
and  arere-  existence  fall  under  one  of  the  descriptions  we  have  marked  (a) 
gate :  the  am\  ^  aml  are  known  as  corporations  (c).  These  are  either 
need  be  soh1,  i.e.,  of  which  there  is  only  one  member  at  a  time ;  or  aggre- 
considercd. 

(a)  In  the  United  State*  a  cor-  really  belonged ;  Syst.  §  102  (3. 
p oration  duly  created  by  the  laws  of  363-373).  And  see  p.  66  tupra, 
any  state  is  treated  as  a  person  as  to  our  own  Separate  Estate, 
dwelling  in,  and  therefore  a  citizen  Savigny  restricts  the  use  of  the 
of,  that  state  within  the  meaning  of  term  corporation  so  as  to  exclude 
the  constitutional  provision  which  charitable  foundations;  Op.  cit. 
enables  th«  Federal  courts  to  enter-  243-4  ;  the  difficulty  Bet  forth  in 
tain  suits  between  citizens  of  dif-  his  note  arises  simply  from  the 
ferent  states.  See  Marshall  v.  Bal-  absence  in  Roman  law  of  any  term 
timwt  &  Ohioltailr.  Co.,  16  Howard  of  art  co-extensive  with  our  Trust  : 
314.  not  having  at  hand  the  conception 

(b)  Lindley,  1.  213.  of  a  corporation  as  trustee,  he  sup- 
\c)  The  Roman   law  bIiows  that       poses  the  artificial  person  in  Buch 

other  kinds  of  artificial  persons  are  cases  to    be   not  the  incorporated 

at  least  conceivable  :  e.g.  the  here-  governing  body,  but  the  object  of 

ditas   jacem,     to    which    however  the    charitable    foundation     itself. 
Savigny  denies  that  this  character 
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i.e.,  of  which  there  are  several  members.     The  prineiiwd 

only  considerable  instances  of  corporations  solo  are  eccle- 

ieal  persons.     The  Sovereign  ia  also  said  to  be  a  corporation 

but  mi  generis.     In  the  case  of  a  corporation  sole  the  i>ower 

Iministering  the  corporate  property  and  binding  the  coqwrate 

s  is  for  the  most  part  not  left  to  him  alone,  but  l>elongs 

Uy  or  in  part  to  a  corporation  aggregate  of  which  the  c<  r- 

kion  sole  is  one  member,  or  to  some  other  body  ;  or  is  guarded 

batutory  precautions.     And  it  seems  that  a  corjioration  sole 

ot  enter  into  a  contract  (except  as  incidental  to  an  interest 

ind)  in   his  corporate   capacity;  at  any  rate  the  right  of 

n  on  a  contract  made  with  him  cannot  pass  to  his  sue-  - 

►r,  but  only  to  Ids  executors,  unless  by  special  custom  (a)  ; 

j  is  such  a  custom  (for  a  limited  purpose)  in  the  case  of  the 

mberlain  of  the  City  of  London  (/>).     But,  in  short,  no  prin- 

»  of  general  application  or  interest  are  to  be  found  in  this 

tcr,  and  we  may  practically  confine  our  attention  to  coqxn 

>ns  aggregate. 

)  far  as  regards  these,  the  classification  indicated  above  by 

letters  (a)  and   (fi)  corresponds  in  a  general   way  to  the 

rion  of  them  into  non-trading  and  trading,  which  we  shall 

s  of  great  importance  as  to  the  form  of  corporate  contracts  : 

ilass  (jT)  is  further  sub-divided  according  as  the  purposes  of 

corporation  are  or  are  not  of  a  public  character,  and  this  sub- 

sion  is  likewise  of  great  importance  as  touching  the  matter 

extent  of  corporate  contracts. 

STe  have  to  ascertain  (1)  what  contracts  corporate  bodies  can 

:e  and  (2)  how  they  are  to  be  made.     The  second  of  these 

itions  is  reserved  for  the  following  chapter  on  the  Form  of 

tracts. 

he  first  cannot  be  adequately  treated  except  in  connexion 

i  a  wider  view  of  the  capacities,  powers,  and  liabilities  of 

K>rations  in  general :  and  it  will  therefore  be  expedient  if  not 

)  Generally  "bishop*,  deans,  par-  466  "  regularly  no  chattel  can  go  in 
,  vicars,  and  the  like  cannot  take  succession  in  a  case  of  a  sole  corpor- 
ation to  them  and  their  sue-  s  ation  ;  "  it  was  otherwise  in  the  case"*) 
>rs,  but  it  will  go  to  the  execu-  x  of  the  head  of  a  religious  house,   as  I 
r  Arundefs  ca.  Hob.  64  ;  ace.  ,  he  could  not  make  a  will,  Ro.  Ab.  1.  f 
iey  v.  Knight,  14  Q.  B.   240  f  515.  And  see  Grant  on  Corporations  V 
case  in  the  Year  Book  referred  629, 633,  sqq.  ^ 
y  the  reporters  (at  p.  244  ;  P.  20           (6)  Bacon  Ab.  2.  582,  Customs  of 
,  2,  pL  7)  shows  the  rule  and  its  London,  B ;  Howley  v.  Knight,  tvpra. 
quity  very  plainly ;  so  Co.  Lit, 
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absolutely  necessary  to  introduce  considerations,  and  refer  to 
doctrines,  which  might  at  first  sight  seem  irrelevant. 

Caj^bSr      ^ie  ^P*0^68  °*  corporations  are  limited 
ties  of  Cor-      (i)  By  natural  possibility,   i.e.,  by  the  fact  that  they  are  i 
as^iniited  ^^^  m&  not  n^ural  persons  :  j 

by  the  na-      (ji)  By  legal  possibility,  i.e.,  by  the  restrictions  which  the  * 
artificial     power  creating  a  corporation  may  impose  on  the  legal  existence 
person.       anti  action  of  its  creature. 

First,  of  the  limits  set  to  the  powers  and  liabilities  of  corporations 
by  the  mere  fact  that  they  are  not  natural  persons.  The  require- 
ment of  a  common  seal  (of  which  elsewhere)  is  sometimes  said 
to  spring  from  the  artificial  nature  of  a  corporation.  The  fact 
that  it  is  not  known  in  Scotland  is  however  enough  to  show 
that  it  is  a  mere  positive  nde  of  English  law.  The  correct  and 
comprehensive  proposition  is  that  a  corporation  can  do  no  act 
except  by  an  agent  (for  even  if  all  the  members  concur  they  are 
but  agents) ;  and  it  follows  that  it  cannot  do  or  be  answerable 
for  anything  of  a  strictly  personal  nature.  It  cannot  commit  a 
crime  in  the  strict  sense,  such  as  treason,  felony,  perjury,  or 
offences  against  the  person  (a) ;  though  any  or  all  of  the  mem- 
bers or  officers  of  a  corporation  who  should  commit  acts  of  this 
kind  (e.g.,  should  levy  war  against  the  Queen)  under  colour  of 
the  corporate  name  and  authority  would  be  individually  liable 
Aa  to  acts  ^°  ^e  on^nary  consequences.  Xor  can  it  enter  into  any  strictly 
v»f  agents,  personal  contract  or  relation  (a).  On  the  other  hand,  though  able 
to  act  only  by  an  agent,  it  is  subject  to  the  same  liabilities  as 
any  other  employer  for  the  acts  of  its  agents  done  in  the  course 
of  their  employment,  and  is  therefore  liable  ex  delicto  for  damage 
resulting  from  their  negligence  in  the  course  of  such  employ- 
ment, and  also  must  answer  for  anything  done  by  them  which, 
though  positively  wrongful  in  itself  under  its  particular  circum-     < 


(a)  Rtg.  v.  G.  N.  of  Eng.  Ry.  Co.,  married  or  have  any  next  of  kin. 

9  Q.  B.  315,  826 :  nor,  it  is  said,  can  The  statement  is  to  be  found  in  Sa- 

it  be  excommunicated,  for  it  has  no  vigny,  Syst.  3.  239  :  but  is  in  part 

soul  :  10  Co.  Hep.  326.  So  it  cannot  not  quite  so  odd  as  it  looks,  as  in 

do  homage:  Co.  Lit.  666.     We  are  Roman  law  pairia  potettat  and  all 

not  aware  that  any  English  writer  the  family  relations  arising  therefrom 

has  thought  it  necessary  to  state  in  might  be  acquired  by  Adoption, 
terms  that  a  corporation  cannot  be 
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aces,  belongs  to  a  class  of  acts  which  is  authorized  and  within 
scope  of  their  business  (a).  And  notwithstanding  the 
arent  contradiction  of  imputing  a  fraudulent  intention  to  a 
borate  body,  it  may  be  made  liable  in  an  action  of  deceit  for 
fraud  of  its  agent  committed  in  the  course  of  the  corpora- 
l's affairs  (It).  And  the  same  principle  is  extended  to  make  it 
erally  subject  to  all  liabilities  incidental  to  its  corporato 
itence  and  acts,  though  the  remedy  may  be  in  form  ex  rfeh'rfo 
even    criminal.     Although  it  cannot   commit  a  real  crime, 

may  be  guilty  as  a  body  corporate  of  commanding  acts  Indictable 
be  done  to  the  nuisance  of  the  community  at  large"  and  in  *,|,,e 
y  be  indicted  for  a  nuisance  produced  by  the  execution 
its  works  or  conduct  of  its  business  in  an  impm}>er  or 
luthorized  manner,  as  for  obstructing  a  highway  or  navi- 
)le  river  (c).  A  corporation  may  even  be  liable  by  prescrip- 
n,  or  by  having  accepted  such  an  obligation  in  its  charter, 
repair  highways,  &c,  and  may  be  indictable  for  not  doing 
(fl).  Likewise  it  may  be  convicted  and  lined  under  a 
ml  statute  regulating  the  trade  carried  on  by  it  (c).  How- 
it  a  steamship  company  has  been  held  in  equity  to  bo 
i  indictable  under  the  Foreign  Enlistment  Act  of  Geo.  3, 
1  therefore  not  entitled  to  refuse  discovery,  which  in  the 
>e  of  a  natural  person  would  have  exposed  him  to  penalties 
der  the  act,  (/)  but  the  decision  seems  mostly  grounded  on  tlio 
iguagc  of  the  particular  statute.  As  to  the  difficulty  of  im- 
ting  fraudulent  intention  to  a  corporation,  which  has  been 

'a)  It  is  unnecessary  to  enter  at  to  be  inconsistent  with  the  English 

ge  upon  the  case*  on  this  head,  of  doctrine  :    however  such   question* 

ich  there  are  a  great  number  :  as  have  arisen  in  recent  time*  on  tho 

ong  the  latest  are  Bayleyv.  Man-  dealings  of  commercial  corporations 

tUr  &e.  Ry.  Co.  L.  R.  7  C.  P.  415,  were  obviously  not  present  to  hiu 

/.  P  148  ;  Moore  v.  Metrop.  Jit/.  mind. 

L.  R.  8  Q.  B.  36 ;  Bolingbro'le  (r)  Reg.  v.  O.  N.  of  Eng.  Ry.  Co., 

Swindon  Local  Board,  LR.9C.  9  Q.  B.  315 ;  per  Cur.  p.  326. 

575.  (rf)  See  ( J  rant  on  Corporations,  277, 

b)  Banrick  v.  Eng.  Joint  Stock  283;  AngellA  Ames  on  Corporation^ 

n£,L.R.2Ex.259  :notwithstand-  &  394-7;  Wms.SaundL  1.614,2.473. 

dicta  to  the  contrary  in  Wetiern  (c)  The  contrary  wan    not    hii^- 

nk    of  Scotland  v.  Addie,  L.  R.  gented  in  A  crated  Bread  Co.  v.  6>ey/, 

la  &  D.  145,  see  the  later  case  of  L.  R.  8  Q.  B.  355,  where  such  a  con- 

\ckay  y.  Commercial  Bank  of  itow  viction  wan  affirmed  on  the  construe- 

itnswick,  L.  R.5C.  P.  394.     Sa-  tion  of  the  statute. 

ny'a  statement  that  a  corporation  (/)  King  of  Tico  Sicilic*  v.  lYiUcjjtt 

mot  commit  a  "  true  delict"  (3.  1  Sim.  X.  S.  335. 
!)  is  sq  qualified  as  perhaps  not 
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thought  to  be  peculiarly  great,  it  may  be  remarked  that  no  one 
has  ever  doubted  that  a  corporation  may  be  relieved  against 
fraud  to  the  same  extent  as  a  natural  person.     There  is  exactly 
the  same  difficulty  in  supposing  a  corporation  to  bo  deceived  as 
in  supposing  it  to  deceive,  and  it  is  equally  necessary  for  the 
purpose  of  doing  justice  in  both  cases  to  impute  to  the  corpora- 
tion a  certain  mental  condition — of  intention  to  produce  a  belief 
in  the  one  case,  of  belief  produced  in  the  other — which  in  fact 
can  exist  only  in  the  individual  mind  of  the  person  who  is  its 
agent  in  the  transaction.     Lord  Langdalc  found  no  difficulty  in 
speaking  of  two  railway  companies  as  "guilty  of  fraud  and  collu- 
sion"   (not    in    an    exact    sense    however)  :    12    Beav.    382. 
But  cannot  However    the    members    of    a    corporation    cannot    even    by 
iTactBof   £*vm&    an    exPress    authority    in    the    name    of    the    cor- 
even  all  its  poration  make  it  responsible,  or  escape  from  being  individually 
wh^oTa   re8lx>nsiWe  themselves,  for  a  wrongful  act  (as  trespass  in  remov- 
non-corpo-  ing  an  obstruction  of  an  alleged  highway)  which  though  not  a 
J£j££         personal  wrong  is  of  a  class  wholly  beyond  the  competence  of 
the  corporation,  so  that  if  lawf  id  it  could  not  have  been  a  cor- 
porate act  («).     Likewise  it  is  not  competent  to  the  governing 
body  or  the  majority,  or  even  to  the  whole  of  the  members  of  a 
coloration  for  the  time  being,  to  appropriate  any  part  of  the 
corporate  funds  to  their  private  use  (unless  in  some    manner 
distinctly  warranted  by  the  constitution) ;  for  it  is  not  to  1x0 
supposed  that  all  the  members  of  the  corporation  are  equivalent  ^ 
to  the  corjxrration  so  that  they  can  do  as  they  please  with  cor- 
porate property.     Lord  Langdale  held  on  this  principle  that  the_J 
original  members  of  a  society  incorporated  by  charter,  who  had 
bought  up  the  shares  of  the  society  by  agreement  among  them- 
selves, were  bound  to  account  to  the  society  for  the  full  valuo 
of  them  (b).     The  fallacy  of  the  opposite  assumption  (viz.  that 
a  corporation  has  no  rights  as  against  its  unanimous  members)  is 
easily  exposed  by  putting  the  extreme  case  of  the  members  of  a 
c6rj>oratioii  being  by  accident  reduced  till  there*is  only  one  loft, 
who  thereupon  unanimously  appropriates  the  whole  corporate 
property  to  his  own  use.     It  is  perhaps  worth  while  to  observe  , 
that  writers  on  the  civil  law  have  laid  down  the  powers  of  ( 

'     (a)  Mill  v.  Ifawhr,  L.R,  9  Ex.  (b)  Society  of  Practical  Knoxclcdy* 

309  ;  no  judgment  on  this  part  of  the       v.  Abbott ',  2  Beav.   559,   567.     Cp% 
6&30  in  Ex.  Ch,  L.  K,  10  Ex.  92,  Sav.  Syat.  3.  283,  335. 
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ajorities  in   corporate  affairs  with  an  extraordinary  latitude,  i 
signing  unlimited  authority  to  the  majority  of  a  proj)crly  con-  /• 
ned  meeting  in  most  cases,  and  to  the  whole  body  of  existing  \ 
embers  in  any  case.     But  Savigny  has  shown  this  to  lie  noV 
Jy  false  in  principle  but  unwarranted  by  the  Roman  law,  the 
thorities  relied  on  being  in  truth  special  provisions  for  the 
vernment  of  municipal  corporations  whicli  were  never  intcnded\ 
be  of  unlimited  application  (a).     His  exposition  is  interesting 
r  the  clearness  with  which  he  enforces  the  fundamental  pro- 
sition  that  a  corjwration  is  not  identical  with  the  sum  of  its 
isting  members,  but  otherwise  it  throws  little  if  any  light  on 
e  problems  arising  from  the  modern  development  and  multi- 
ication  of  corporate  bodies  in  the  English  and  allied  systems 
law. 

It  is  further  to  be  observed  that  such  cases  as  those  last 
entioned  have  but  a  slight  and  perhaps  a  misleading  likeness  to 
ose  where  we  have  to  determine  the  rights  of  strangers  against 
ie  corporation  arising  out  of  contract  or  dispositions  of  pro- 
»rty.  In  Society  of  Practical  Knoicletbjc  v.  Abbott  (b)  the 
inciple  is  that,  quite  apart  from  the  nature  of  its  particular 
ejects,  a  corporation  does  not  exist  for  the  sake  of  the  persons 
ho  are  the  members  at  any  one  time,  as  is  also  shown  by  the 
lie  of  common  law  that  they  have  no  power  of  their  own  mere 
ill  to  dissolve  it.  Eo  corporate  property  can  1*3  treated  as  the 
roperty  of  the  members,  or  divisible  among  them,  unless  there 
jpears  from  the  nature  and  constitution  of  the  corporation  an 
itention  that  it  shall  be  so  treated.  In  Mill  v.  Hatcher  (c),\ 
piin,  the  removal  of  an.  obstruction  to  a-  highway  is  a  thing/ 
hich  by  its  nature  cannot  be  a  corporate  act  at  common  law.y 
he  common  law  right  is  foimdcd  on  the  use  of  the  highway  byi 
ic  person  removing  the  obstruction,  but  a  corporation  cannot  ] 
>e  a  highway.  No  doubt  a  corporation  might  have  a  statutory 
>wer  or  be.  under  a  statutory  duty  to  remove  obstructions,  and 
ie  true  question  in  the  case  was  whether  any  such  power  or  duty 
id  been  conferred  on  highway  boards.  The  majority  of  the 
rart  held  that  it  had  not.     But  if  such  had  been  the  case,  the. 


[a)  Sav.  Syst  3. 329  sqq.  gg.  97-90.  vorhanden." 

be  illustration  in  our  text  is  given  (6)  2  Boav.  559. 

i  p.  350,  note,  with  the  remark,  (c)  L.  R,  9  Ex.  309,  see  at  p.  3 18. 

Hier  ist    gewiss   Einntimmigkeit 
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right  so  conferred  would  still  have  been  wholly  distinct  from  the 
right  of  a  natural  person  at  common  law  to  remove  things  which 
obstruct  his  lawful  use  of  a  highway  (a). 


As  limited      We  now  come  to  consider  the  far  more  difficult  and  complicated 
/awr'con-  <luestion  of  special  restrictions.     The  importance  of  this  subject 
flicting       is  quite  modem ;  it  arose  from  the  general  establishment  of  rail- 
corporate    wav  companies  and  others  of  a  like  nature  incorporated  by  special 
powers.       Acts  of  Parliament,  and  has  been  continued  and  increased  by 
the  multiplication  of  joint  stock  companies,  building  societies,  <&c, 
which   are    incorporated  or   made  "  quasi-corporations "  under 
general  Acts.     On  this  there  have  been  many  decisions,  much 
discussion,  and  some  real  conflict  of  judicial  opinions.     There 
are  two  opposite  views  by  which  the  consideration  of  the  matter 
may  be  governed,  and  they  may  be  expressed  thus  : 

1.  A  corporation  is  an  artificial  creature  of  the  law,  and  has  no 
existence  except  for  the  purposes  for  which  it  was  created.  No 
act  exceeding  the  limits  of  those  purposes  can  be  the  act  of  the 
corporation,  and  no  one  can  be  authorized  to  bind  the  corporation 
to  such  an  act.  In  each  particular  case,  therefore,  the  question 
is  :  "Was  the  corporation  ewpoicercd  to  bind  itself  to  this 
transaction  1 

2.  A  corporation  once  duly  constituted  has  all  such  powers  and 
capacities  of  a  natural  person  as  in  the  nature  of  things  can  be 
exercised  by  an  artificial  person.  Transactions  entered  into  with 
apparent  authority  in  the  name  of  the  corporation  arc  presumably 
valid  and  binding,  and  arc  invalid  oidy  if  it  can  Ixj  shown  that 
the  Legislature  has  expressly  or  by  necessary  implication  deprived 
the  corporation  of  the  power  it  naturally  would  have  had  of 
entering  into  them.  The  question  is,  therefore  :  Was  the  cor- 
poration forbidden  to  bind  itself  to  this  transaction  1 

As  Mr.  Justice  Lindley  puts  it  (b),  the  difference  is  "  as  to 
whether  the  act  of  incorporation  is  to  be  regarded  as  conferring 
unlimited  powers  except  where  the  contrary  can  be  shown ;  or 
whether  alleged  corporate  powers  are  not  rather  to  be  denied 


(a)  On  the  nature  of   corporate  c.  16  ;  and  on  its  artificial  character, 

action  in  general  cp.  Hobbes,  Behe-  Maine,  Early  History  of  Institu- 

moth,  part  4.  ad  into.   (6.  359,  ed.  tionn,  352. 
ilolcsworth),  and  Leviathan,  pt.  1,  (b)  1.  265. 
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tnleas  they  can  be  shown  to  have  been  conferred  either  expressly 
t  by  necessary  implication." 

As  we  shall  often  have  to  refer  to  these  views,  we  may  call 
1)  the  doctrine  of  special  capacities  and  (2)  the  doctrine  of 
reneral  capacity. 

There  is  much  to  be  said  on  principle  for  the  theory  of  special  "Special  ^ 
capacities.  Most  if  not  all  corporations  are  established  for  c*Vcl 
olerably  well  defined  purposes,  which  persons  dealing  with  them 
an  ascertain  without  difficulty.  They  are  certainly  not  intended 
io  do  anything  substantially  beyond  those  purposes,  and  a 
reasonable  and  liberal  construction  of  their  powers  may  be  trusted 
»  prevent  the  application  of  the  doctrine  from  causing  any  real 
mrdship  («).  This  theory  was  the  prevalent  one  in  the  earlier 
period  of  the  discussion.  For  a  while  the  common  law  courts 
took  it  without  question  from  the  courts  of  equity,  where  for 
particular  reasons  to  be  mentioned  afterwards  it  appeared  in  a 
somewhat  more  positive  form  and  was  maintained  for  a  longer 
time.  It  is  adopted  by  some  of  the  best  English  writers  (h)9 
uid  in  America  Kent  stated  it  (long  before  the  subject  had 
attained  its  present  development  in  England)  as  the  modern  and 
even  as  the  obvious  doctrine  (c).  It  also  seems  to  have  been 
taken  for  granted  by  those  who  framed  the  modem  statutes 
denning  the  powers  of  incorporated  complies  (d) ;  which,  if  the 
opposite  view  be  correct,  are  redundant  in  permission  and  defec- 
tive in  prohibition. 

The  theory  of  general  capacity,  on  the  other  hand,  may  well  "  General 
be-  supported  on  principle  as  tending  to  call  the  attention  of  the  JS*0*1* ' 
Legislature  more   distinctly  to  the  limits  it  may  lw  proposed  the  pre- 
to  assign  to  corporate  powers,  and  ultimately  to  promote  the  J"?".* 
general  convenience  by  making  those  limits  more  certain.     It  is 
also  favoured  by  the  general  analogies  of  the  law.     There  is  a 
fallacy  latent  in  the  phrase  of  the  other  theory.     When  we  speak 
of  an  artificial  person  as  a  creature  of  the  law,  we  mean  its  legal 

(a)  See  judgment  of  Coleridge-,  J.  qualified  by  the  note  at  p.  278.)  The 

Mayor  of  Norwich  v.  Norfolk  By.  Co.  Supreme  Court  of  the  U.  S.  certainly 

I E.  &  B.  397,  24  L.  J.  Q.  B.  105, 1 1 9.  seems  to  have  so  held,  at  all  events 

{b)    Leake  on    Contractu,    258;  an  to  corporations  created  by  statute : 

Lindley,  1.  263.  Bank  of  Augusta  v.  EaHe,  13  Peters 

(r)  Kent,  Comm.  2.  298  9  (in  the  519,  587. 

later  editions,  however,  this  is  much  (d)  See  L.  R.  9  Ex.  266. 
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existence,  not  its  particular  rights  and  capacities.  If  legal  exis- 
tence as  a  subject  of  rights  and  duties  is  once  admitted  by  a 
fiction,  why  not  admit  its  ordinary  incidents  so  far  as  they  are 
physically  possible?  All  rights  are  in  one  sense  creatures  of 
/  the  law,  and  it  is  in  a  special  sense  by  creation  of  the  law  that 

artificial  persons  exist  at  all :  but  when   you  have  got  your 
artificial  person,  why  call  in  a  second  special  creation  to  account 
for  its  rights  1    And  this  view  has  in  its  favour  (what  is  much\ 
more  important)  a  preponderance  of  modern  authority,  backed  I 
by  a  very  strong  assertion  of  the  common  law  privileges  and  J 
powers  of  a  corporation,  wluch  is  reported  by  Coke  (a)>  but  has  , 
somewhat  strangely  met  with  no  particular  attention  until  in  a  v 
very  late  case  it  was  revived  (if  we  may  so  speak)  in  the  Court  ! 
of  Exchequer  Chamber,  and  admitted  for  law  by  the  whole  court,  \ 
though  the  judges  were  divided  as  to  its  application  in  the  parti-    ', 
cidar  case  (b).     The  more  recent   tendency  of  the   Court  of  J 
Chancery  has  also  been  in  the  same  direction,  and  since  the 
case  last  referred  to  it  is  apprehended  that  this  must  be  consi- 
dered the  established  doctrine — in  other  words  that  at  common 
law  a  corporation  is  presumed,  not  to  have  only  those  powers 
which  are  given  to  it,  but  to  have  all  that  are  not  taken  away. 
The  authorities  will  bo  more  particularly  referred  to  hereafter. 

The  results  of  these  conflicting  theories  are  however  less  dis^\ 
cordant  in  practice  than  might  be  expected :  for  the  difference  \ 
is  only  as  to  the  burden  of  proof,  and  there  are  other  important  f 
considerations  which,  though  in  themselves  foreign  to  the  law  of  ^ 
corporations  as  such,  are  constantly  present  in  the  modern  cases  / 
and  often  arc  so  decisive  as  to  make  this  difference  insignificant. | 
These  considerations  are  derived  (1)  from  the  law  of  partnership: ' 
(2)  from  principles  of  public  policy. 

Results  1.  In  trading  corporations  the  relation  of  tho  members  or 

modified—  shareholders  to  one  another  is  in  fact  a  modified  (c)  contract  of 

(a)  Case  of  Sutton's  Hospital,  10  Co.  L.  R.  9  Ex.  224,  263. 

Rep.  23  a,  30  ft  ;  it  is  cited  by  Erie  (r)  Namely    by     provisions     for 

J.  in  Bostock  v.  A'.  Staffordshire  Ry.  transfer  of  shares,  limited  liability 

Co.  4E.&B.798,819,  24L.  J.  Q.  B.  of  shareholders,  and   other  things 

225,  but  this  seems  a  solitary  excep-  which  cannot   (at  least  with  con- 

tion  from  tho  general  neglect  it  had  venience  or  completeness)  be  made 

fallen  into.    See  p.  96  infra,  incident  to  a  partnership  at  common 

(6)  Biche  v.  Ashlmry  Ry.  Carriage  law. 
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artnership,  which  in  the  view  of  courts  of  equity  is  governed  1.  Bypwt- 
y  the  ordinary  rules  of  partnership  law  so  far  as  they  are  not  i»w. 
scluded  by  the  constitution  of  the  company. 

JSow  it  is  a  well  settled  principle  of  partnership  law  that  no  Wghu  of 
lajority  of  the  partners  can  bind  a  dissenting  minority,  or  even  partner* 
ne  dissenting  partner,  to  engage  the  firm  in  transactions  beyond 
ft  original  scope  («).     In  the  case,  therefore,  of  a  corporation" 
rhose  members  are  as  between  themselves  partners  in  the  busi- 
less  carried  on  by  the  cqrporation,  any  dissenting  meinlier  is 
ntitled  to  restrain  the  governing  body  or  the  majority  of  the  ' 
ompany  from  attempting  to  involve  the  company  in  an  under- 
iking  which  does  not  come  within  its  purposes  as  defined  by  its 
riginal  constitution.      Courts  of  Equity  have  been  naturally 
ailed  upon  to  look  at   the  subject  chiefly  from  thus  }>oint  of 
lew,  that  is,  as  giving  rise  to  questions  between  shareholders 
nd   directors,   or  between  minorities  and   majorities.      Such 
[uestions  do  not  require  the  court  to  decide  whether  an  act 
rhich  dissentients  may  prevent  the  agents  of  the  company  from 
ioing  in  its  name  might  not  nevertheless,  if  so  done  by  them 
rith  apparent  authority,  be  binding  on  the  corporate  body,  or  a 
ontract  so  made  be  enforceable  by  the  other  party  who  had 
ontracted  in  good  faith.     This  distinction,  clear  and  important 
s  it  is,  has  not  always  been   kept  in  sight.     But  further^ 
ccording  to  the  law  of  partnership  a  partner  can  bind  the  firm!  Doctrine 
>idy  as  its  agent :  his  authority  is  prima  facie  an  extensive;'"  *? 
me  (b)9  but  if  it  is  specially  restricted  by  agreement  between, Agency, 
he  partners,  and  such  restriction  is  known  to  the  person  dealing 
rith  him,  he  cannot  bind  the_firm  to  anything  l)cyond  those 
ipecial  limits  (c).     Limits  of  this  kind  may  be  imposed  on  the 
lirectors  &c.  of  a  company  by  its  constitution ;  and  if  that  con- In  public 
ititution  is  embodied  in  a  special  act  of  parliament,  or  in  a  deed  limit*  of 
>f  settlement  or  articles  of  association  registered  in  a  public  office  dhwto™' 
inder  the  provisions  of  a  general  act,  it  is  considered  that  all  presumed 
jersons  dealing  with  the  agents  of  the  corporation  must  be  deemed  jj°  ** 
o  have  notice  of  the  limits  thus  publicly  set  to  their  authority. 
Ilie  corporation  is  accordingly  not  bound  by  anything  done  by 

(a)  Lindley,  1.  621  sqq.  the  Judicial  Committee  in  Bank  of 

\b)  Lindley  1.   248  ;    per  James  Australasia  v.  Brtitlat,  6  Moo.  P.  C\ 

L  J.  BainTs  ca.  5  Ch.  733  ;  Story  152,  195. 

vol  Agency,  jj§  124, 125,  adopted  by  (c)  Lindley,  1.  344-9. 
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them  in  its  name  when  the  transaction  is  on  the  face  of  it  in 
excess  of  the  powers  thus  defined  (a).     And  it  is  important  td\ 
remember  that  in  this  view  the  resolutions  of  meetings  however  I 
numerous,  and  passed  by  however  great  a  majority,  have  of  them-/ 
selves  no  more  power  than  the  proceedings  of  individual  agents  V 
to  bind  the  partnership  against  the  will  of  any  single  member  to  \ 
transactions  of  a  kind  to  which  he  did  not  by  the  contract  of) 
partnership  agree  that  it  might  be  bound. 

Irregularities  in  the  conduct  of  the  internal  affairs  of  the  body 
corporate,  even  the  omission  of  things  which  as  between  share- 
holders and  directors  are  conditions  precedent  to  the  exercise  of 
the  directors'  authority,  will  not  however  invalidate  acts  which 
on  the  face  of  them  are  regular  and  authorized :  third  parties 
dealing  in  good  faith  are  entitled  to  assume  that  internal  regu- 
lations (the  observance  of- which  it  may  be  difficult  or  impossible 
for  them  to  verify)  have  in  fact  been  complied  with  (b). 

These  applications  of  partnership  law  materially  cut  down  the 
results  of  the  common  law  theory  of  general  capacity  so  far  as 
regards  its  application  to  almost  all  incorporated  companies  of 
modern  origin. 


But  it  is  to  be  observed  that  in  the  ordinary  law  of  partner- 
up  there  is  nothing  to  prevent  the  members  of  a  firm,  if  they 
are  all  so  minded,  from  extending  or  changing  its  business  with* 


Assent  of 

members     8Uip  <inere  k  nothing  to  prevent  the  members  of  a  firm,  if  they 
will  re- 
jections on  ollfc  limit  by  their  unanimous  agreement.     As  a  matter  of  pure 
this  head,    corporation  law,  the  unanimity   of   tlie  members  is   of  little 
importance;   it  may  supply  the  want  of  a  formal  act  of  the] 
governing  body  in  some  cases  (c),  but  it  can  in  no  case  do  more. ' 
As  a  matter  of  mixed  corporation  and   partnership  law   this 
unanimity  may  be  all-important  as  being  a  ratification  by  all  the 
partners  of  that  which  if  any  one  of  them  dissented  would  not 
be  the  act  of  the  firm  :  for  although  the  corporate  body  of  which 
they  are  members  is  in  many  respects  different  from  an  ordinary 
partnership,  it  is  treated,  and  justly  treated,  as  a  partnership  for 
this  purpose.     It  would  seem,  then,  that  the  unanimous  assent 
of  the  members  will  remove  all  objections  founded  on  the  prin- 


(a)  Lindley  1.  266,  351. 

(6)  Lindley,  1.  267  sqq. 

(c)  Even  thin  is  in  strictness 
hardly  consistent  with  the  leading 
principle  that  if  A,  B,  C.  .  .  Ac 


are  incorporated  to  them  and  their 
successors  by  the  name  of  X,  then 
A  +  B  +  C+  .  .  .  &o.  aro 
not  —  X. 
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ciples  of  partnership,  and  will  so  far  leave  the  corporation  in 
full  possession  of  its  common  law  powers.  There  are  never- 
theless many  transactions  which  even  the  unanimous  will  of  all 
the  members  cannot  make  binding  as  corporate  acts.  For  the 
reasons  which  determine  this  we  must  seek  farther. 

2.  Most  corporations  established  in  modern  times  by  special  *■  .J^Uc 

acts  of  Parliament  have  been  established  expressly  for  sjMrial  pur-  corpora- 

poses  the  fulfilment  of  which  is  considered  to  be  for  the  benefit  ^on*  ,  . 

formed  for 
of  the  public  as  well  as  of  the  proprietors  of  the  undertaking,  gpecial 

and  for  this  reason  they  arc  armed  with  extraordinary  powers  P0*!****- 
and   privileges.      Whatever  a  corjwration  may  Iks  capable  of  mutt  not 
doing  at  common  law,  there  is  no  doubt  that  unusual  powers  ^  uae<1  to 
given  by  the  Legislature  for  a  social  purpose  must  be  employed  poaea  of 
only  for  that  purpose  :  if  Parliament  empowers  either  natural  »corPor*- 
persons  or  a  corporation  to  take  J.  S.'s  land  for  a  railway,  J.  8. 
is  not  bound  to  let  them  take  it  for  a  factory  or  to  let  them  take 
an  excessive   quantity   of   land   on  purpose  to  resell  it   at  a 
profit  (a).     If  Parliament  confers  immunity  for  the  olwtruction 
of  a  navigable  river  by  building  a  bridge  at  a  specified  place 
that  will  be  no  excuse  for  obstructing  it  in  the  like  manner 
elsewhere.     Moreover  we  cannot  stop  here.     It  is  impossible  to 
say  that  an  incorporation  for  special  objects  and  with  special 
powers  gives  a  restricted  right  of  using  those  powers,  but  leaves 
the  use  of  ordinary  corporate  powers  without  any  restriction. 
The  possession  of  the  extraordinary  powers  puts  the  corporation 
for  almost  all  purposes  and  in  almost  all  transactions  in  a  wholly 
different  position  from  that  which  it  would  have  held  without 
them ;  and  apart  from  the  actual  exercise  of  them  it  may  do 
many  things  which  it  was  otherwise  legally  competent  to  do, 
but  which  without  their  existence  it  could  practically  never 
have  done.     Any  substantial  departure  from  the  purposes  con- 
templated by  the  Legislature,  whether  involving  on  the  face  of 
it  a  misapplication  of  special  powers  or  not,  would  defeat  the 
expectations  and  objects  with  which  those  powers  were  given. 

(a)  See    Galloway    v.    Mayor   of  of  the  former  owner  on  a  piece  of 

London,  L.  R.  1  H.  L.  at  p.  43,  water  acquired  by  them  under  their 

Lord  Carington  v.  Wycombe  Ry.  Co,  Act  for  a  reservoir  :  Bottock  v.  Ar. 

3  Ch.  377,  381.     Nor  may  a  com-  Staffordiftire  By.  Co.,  3  Sm.  and  G. 

pany    hold    regattas    or    let    out  283,  292. 
pleasure -boats  to  the  inconvenience 
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It  may  be  too  much  to  say  tliat  by  the  mere  act  of  incorpora- 
tion for  a  particular  purpose  the  Legislature  forbids  the  corporate 
body  to  do  anything  remote  from  that  purpose.  But  when, 
in  the  public  interest  and  in  consideration  of  a  presumed  benefit 
to  the  public,  it  adds  extraordinary  powers,  it  must  be  taken  in 
the  same  interest  to  forbid  the  corporation  to  do  that  which  will 
tend  to  defeat  the  policy  of  the  whole  scheme ;  and  to  forbid 
in  the  sense  not  oidy  of  attaching  penal  consequences  to  such 
acts  when  done,  but  of  making  them  wholly  void  if  it  is 
attempted  to  do  them.  Accordingly  contracts  of  railway  com\ 
panics  and  corporations  of  a  like  public  nature  which  can  be' 
seen  to  import  a  substantial  contravention  of  the  policy  of  the* 
incorporating  acts  are  held  by  the  courts  to  be  void,  and  are 
often  spoken  of  as  mala  prohibita,  and  illegal  in  the  same  sense ' 
that  a  contract  of  a  natural  person  to  do  anything  contrary  to  ', 
the  provisions  of  an  Act  of  Parliament  is  illegal  (a).  Others  ,• 
prefer  to  say  that  the  Legislature,  acting  indeed  on  motives  of 
public  policy,  has  simply  disabled  the  corporation  from  doing 
acts  of  this  class ;  "  to  regard  the  case  as  one  of  incapacity  to 
contract  rather  than  of  illegality,  and  the  corporation  as  if  it 
were  non-existent  for  the  purpose  of  such  contracts  "  (b). 

The  difference,  however,  is  but  a  verbal  one,  and  both  modes 
of  expression  have  their  convenience.  The  former  seems  required 
in  such  a  case  as  that  where  it  was  decided  that  the  agreement 
of  a  third  person  to  procure  a  company  to  do  something  foreign 
to  its  proper  purposes  is  illegal  and  void  (e). 

Interest  of      There  is  another  consideration  of  a   somewhat  similar  kind 
L^n-  which  applies  equally  to  what  may  bo  called  public  companies 

veators.  in  a  special  sense — i.  c,  such  as  are  invested  with  special  powers 
for  carrying  out  defined  objects  of  public  interest — and  onlinary 
joint-stock  companies  which  have  no  such  powers.  The  pro- 
visions for  the  easy  transfer  of  shares  in  both  sorts  of  com- 
panies must  be  considered,  in  their  modern  form  and  extent  at 
least,   as  a  statutory  privilege.     These  provisions  also  invest 

{a)  Blackburn  J.  in  Taylor  v.  QuainJJ.  concurring)  L.R.  9  Ex.  293. 
Oticlitsta-  <L-  Co.  L.  R.  2,  Ex.  379  ;  (c)  Afaer/regor v.  Dover* Deal  Ry. 

and    (Brett    and  Grove    J  J.    con-  Co.  18  Q.  B.  618,  22  L.  J.  Q.  B.  69. 

curring)  in   Riehe  v.   As Jt bury  Ry,  See  per  Erie,  J.,  in  Mayor  of  Nor- 

Carriage  Co.  L.  R.  9  Ex.  262,  266.  wick  v.  Norfolk  Ry.  Co.  4  E.  k  B. 

(6)  Archibald   J.    (Keating  and  397,  24  L.  J.  Q.  B.  10?. 
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0   companies  with  a  certain   public  character  and  interest 
lite  apart  from   the  nature   of   their    particular    objects   in 
ch    case,    but    derived  from    the    fact    that   they    do    pro- 
ssedly    exist    for    particular    objects.     By    far    the    greater  Boyew  of 
irt  of    their  capital  represents   the  money   of    shareholders  m^et 
ho   have    bought    sliares  in    the   market    without   any    in-  «d  per- 
ntion  of  taking  an  active  part  in  the  management  of  the  con-  credit  to 
rn,  but  on  the  faith  that  they  know  in  what  sort  of  adventure  **»  com' 
ley  are  investing  their  money,  and  that  the  company's  funds  bright  to 
e  not  being  and  will  not  be  applied  to  other  objects  than  those  »»uine 
t  forth  in  its  constitution  as  declared  by  the  act  of  incorporo-  company's 
on,  memorandum  of  association,  or  the  like.     This  is  not  a  pnrf«***l 
ere  repetition  of  the  objections  grounded  on  partnership  law ;  adhered  to. 
te  incoming  shareholder  may  protect  himself  for  the  future,  but 
le  mischief  may  be  done  or  doing  at  the  time  of  the  purchase : 
id  besides  it  may  fairly  be  said  that  persons  other  than  sliare- 
riders  deal  with  the  company  on  the  faith  of  its  adhering  to 
9  defined  objects.     The  assent  of  all  those  who  are  shareholders 
;  a  given  time  will  of  course  bind  them  individually,  but  leaves 
us  difficulty  untouched  (a).     If  I  buy  shares  in  a  company 
hich  professes  to  make  railway  plant  in  England  I  have  a  right 
>  assume  that  its  funds  are  not  pledged  to  pay  for  making  a 
rilway  in  Spain  or  Belgium,  and  it  is  the  same  if  dealing  with 
as  a  stranger  I  lend  money  or  otherwise  give  credit  to  it.     This 
ist  line   of  argument,   though  forcible  and,   it  is  submitted,. 
)rrect,  is  however  open  to  controversy  on  the  ground  that  its 
suits  may  lead  to  great,  hardship  in  particular  cases  as  well  as 
lose  of  the  contrary  doctrine  (b) :  ami  after  all  the  question  is 
ot  whether  the  intention  of  the  Legislature  ought  to  have  been 
etcrmined  by  it,  but  whether  we  can  collect  from  the  statutes 
bat  it  was  so  determined.     As  regards  the  Companies  Act,  1862,\ 
bis  question  is  now   determined  by  the  unanimous  judgment  • 
f  the  House  of  Lords,  which  has  decided  (after  an  equal  divi- 
ion   of  opinion  in   the  Court  of  Exchequer   Chamber)    that 
totwithstanding  the  absence  of  express  words  of  prohibition  the 
;eneral  policy  of  the  Act  forbids  a  company  registered  under  it 
o  enter,  even  with  the  unanimous  assent  of  the  shareholders  fur  - 
he  time  being,  into  a  contract  foreign  to  its  objects  as  defined  . 

(a)  See  L.  R.  9  Ex.  270, 291.  (i)  L.  R.  9  Ex.  271. 
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in  the  memorandum  of  association  (a).  We  shall  presently  have 
to  say  more  of  this  case. 

**f  le°th*         ^e  m&y  now  8*ve  some  specimens  of  the  authorities,  showing 
rities.  how  the  three  distinct  topics  of  the  powers  of  corporations  as 

such  (a),  and  the  application  to  them  (fi)  of  the  rules  of  partner- 
ship and  (y)  of  the  principles  of  public  policy,  have  been  treated, 
sometimes  together  and  sometimes  separately.  We  shall  endeavour 
to  arrange  our  citations  in  an  order  approximately  following  tliat 
in  which  these  topics  have  been  mentioned,  according  as  one  or 
the  other  is  most  prominent :  a  precise  division  would  be  im- 
possible without  breaking  up  passages  from  the  same  judgment 
into  many  fragments,  but  we  shall  use  the  indicating  letters  (a 
ft  y)  to  call  attention  to  the  presence  of  the  special  class  of 
considerations  respectively  denoted  by  them  in  this  place.  And 
it  may  be  observed  tliat  some  of  those  dicta  which  seem  mast 
strongly  to  adopt  on  the  first  head  the  theory  of  limited  special 
capacities  occur  in  the  immediate  neighbourhood  of  statements 
coming  under  one  or  both  of  the  other  heads,  which  in  all  pro- 
bability have  had  an  appreciable,  though  it  may  be  an  unde- 
signed operation  in  modifying  the  form  of  their  expression. 

Capacities       Capacities  incident  to  incorporation  generally.     Resolution  of  Ex. 

faS^nl0  Ch'  in  the  caSe  °f  Sait0H'*  Ho*Pital> 10  Co-  ^P-  306 :— 
tioiJ#itf-      "  When  a  corporation  is  duly  created  all  other  incidents  are  tacite 
ton's  Hot-    annexed    .    .    .    and  therefore  divers  clauses   subsequent  in   the 
pttal  case.    c]iarjer  j^  not  0f  necessity,  but  only  declaratory,  and  might  well 
have  been  left  out.     As,  1.  by  the  same  to  have  authority,  ability, 
and  capacity  to  purchase ;  but  no  clause  is  added  that  they  may 
alien  &c.  and  it  need  not,  for  it  is  incident     2.  To  sue  and  be  sued, 
implead  and  be  impleaded.    3.  To  have  a  seal,  &c  ;  that  is    also 
declaratory,  for  when  they  are  incorporated  they  may  make  or  use 
what  seal  they  will.    [So  Shepp.  Touchst.  57.  '  although  it  be  a  cor- 
poration that  doth  make  the  deed,  yet  they  may  seal  with  any  other 
seal  besides  their  common  seal,  and  the  deed  never  the  worse.*]    4. 
To  restrain  them  from  aliening  or  demising,  but  in  a  certain  form  ; 
that  is  an  ordinance  testifying  the  King's  desire,  but  it  is   but  a 
precept  and  doth  not  bind  in  law." 

This  resolution  does  not  seem  to  have  been  very  material  to  the 
decision  of  the  case,  but  anything  reported  by  Coke  is  by  inveterate 

la)  Riche  v.  Ashbury  Ry  Carriage      Ex.  Ch.  L.  R.  9  Ex.  224.  249. 
Co.  W.   N.  1875,  123;  in  Ex.  and 
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itom  exempt  from  criticism  of  this  kind ;  moreover  it  is  supported  by 
s  opinion  of  C.  J.  Hobort,  who  says  that  a  power  to  make  by-lawa, 
ongh  given  by  a  special  clause  in  all  incorporations,  is  needless  ; 
or  I  hold  it  to  be  included  by  law  in  the  very  act  of  incorj)orating, 
is  also  the  power  to  sue,  to  purchase,  and  the  like."  (Hob.  211, 
268).  As  already  mentioned,  this  very  positive  statement  was  all 
t  lost  sight  of  in  modern  cases  till  it  was  cited  by  Blackburn,  J. 
Riche  v.  Ashbury,  <&c.,  Co.,  who  said  : — 

u  This  seems  to  me  an  express  authority  that  at  common  law  it  is 
incident  to  a  corporation  to  use  its  common  seal  for  the  purpose 
binding  itself  to  anytliing  to  which  a  natural  person  could  bind 
mself,  and  to  deal  with  its  property  as  a  natural  person  might  deal 
th  his  own.  And  further  that  an  attempt  to  forbid  thin  on  the 
it  of  the  King,  even  by  express  negative  words,  does  not  bind  at 
w  (a).  Nor  am  I  aware  of  any  authority  in  conflict  with  this  cone. 
...  I  take  it  that  the  true  rule  of  law  is  that  a  corporation  at 
>mmon  Law  has,  as  an  incident  given  by  law,  the  some  power  to 
n tract,  and  subject  to  the  same  restrictions,  that  a  natural  person 
3.  And  this  is  important  when  we  come  to  construe  the  statutes 
eating  a  corporation/1    L.  R.  9  Ex.  263-4. 

We  must  now  shortly  trace  the  growth  of  the  doctrine  of  special  Growth  of 
parities  in  Colman  v.  Eastern  Counties  Ry.  Co.,  10  Bcav.  1,  and  *£  ^ 
nilar  cases.    The  subject  was  novel,  many-sided,  and  embarrassing  ;  trine  in 
irlinnient  was  called  on  to  make  and  the  Courts  to  construe  sta-  modern 
tory  powers  and  provisions  the  like  of  which  had  seldom  if  ever  tunes- 
*n  made  or  construed  in  earlier  times ;  and  so  many  new  points 
ose  for  legislative  precaution  and  judicial  discussion,  and  it  took  so 
uch  time  and  labour  to  disentangle  them,  that  it  never  occurred  to 
lybody  to  think  that  the  Common  Law  could  have  anything  of 
lportance  to  say  to  the  matter.    Indeed,  to  speak  plainly,  it  is  clear 
lough    that    Parliament   had  forgotten    all    about    the  Sutton's 
rosjnUti  case,  and  perhaps  it  is  not  surprising  that  the   Courts  did 
Dt  remember  it. 

In  Colman  v.  E.  C.  Ry.  the  suit  was  by  a  shareholder  to  restrain  Colman  r. 
le  company  and  its  directors  from  applying  its  funds  in  promoting  5"  ^"  ^ 
steam-packet  company  in  connexion  with  the  railway.    Injunction  c>thCr  c-aaos 
anted.    Lord  Langdale  in  the  course  of  his  judgment  spoke  of  the  in  eerily. 
cercise  of  a  railway  company's  powers  as  a  matter  affecting  public 
ghtsand  interests,  and  therefore  to  be  looked  into  with  more 

^  (a)  That  is,  a  corporate  act  in  has  a  remedy  by  proceeding  by  sci. 
iolation  of  the  conditions  of  the  fa.  for  the  repeal  of  the  letters 
aarter  is  not  void,  but  the  Crown      patent,  see  ib.  p.  264. 
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Vigilance  than  the  conduct  of  an  ordinary  partnership,  and  ob« 
served  how  desirable  it  was  that  the  property  of  railway  com- 
panies should  be  secure  from  being  pledged  to  unauthorized  specu- 
lations, so  that  investment  in  them  might  be  prudent  [7].  He 
further  expressed  his  clear  opinion  "that  the  powers  which  are 
given  by  an  Act  of  Parliament,  like  that  now  in  question,  extend 
no  farther  than  is  expressly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking  and  works 
which  the  act  has  expressly  sanctioned.  .  .  They  [the  company] 
have  the  power  to  do  all  such  things  as  are  necessary  and  proper  for 
the  purpose  of  carrying  out  the  intention  of  the  Act  of  Parliament, 
but  they  have  no  power  of  doing  anything  beyond  it." 

Salomons  v.  Laing,  12  Beav.  339,  also  before  Lord  Langdale,  wag 
a  suit  by  a  shareholder  to  restrain  the  London,  Brighton,  and  South 
Coast  By.  Co.,  which  was  already  lawfully  possessed  of  many  shares 
in  the  Direct  London  and  Portsmouth  Co.,  from  taking  up  more 
Bhares  in  that  Company  and  otherwise  assisting  it  out  of  the  South 
Coast  Co.'s  funds.  The  M.R.  said  :  u  A  railway  company  incorpo- 
rated by  Act  of  Parliament  is  bound  to  apply  all  the  moneys  and 
property  of  the  company  for  the  purposes  directed  and  provided  for 
by  the  Act,  and  for  no  other  purpose  whatever."  He  went  on  to  say 
that  any  surplus  after  the  purposes  of  the  Act  are  fulfilled  belongs 
to  the  shareholders  as  dividend  and  cannot  be  disposed  of  against  the 
will  of  any  shareholder  \fi\    "  Any  application  of  or  dealing  with 

•  .  any  funds  or  money  of  the  company  .  .  in  any  manner 
not  distinctly  authorized  by  the  Act,  is  in  my  opinion  an  illegal  ap- 
plication or  dealing "  (p.  352).  In  a  later  stage  of  the  case  (pp.  377, 
382)  he  spoke  of  the  arrangement  between  the  two  companies  as 
"fraud  against  the  legislature,  who  gave  them  their  powers  for  pur- 
poses entirely  different"  [7}  The  case  of  Cohen  v.  Wilkinson  (12 
Beav.  125,  138, 1  Mac.  &  G.  481),  which  arose  out  of  the  same  series 
of  transactions,  decided  that  a  railway  company  is  bound  not  only  to 
make  nothing  different  from  what  Parliament  intended  it  to  make, 
but  to  make  nothing  less  than  the  whole  :  abandoning  a  material 
part  of  the*  scheme  is  in  fact  equivalent  to  substituting  a  different 
scheme  (cp.  Hodgson  v.  Earl  of  Powis,  1  D.  M.  G.  6). 

In  Bagshaw  v.  East  Union  Ry.  Co.  (7  Ha.  114)  it  was  laid  down 
that  capital  raised  under  an  Act  of  Parliament  for  a  specific  purpose 
defined  by  the  Act  cannot  be  applied  by  directors  (and  probably  not 
by  the  unanimous  assent  of  the  shareholders)  to  any  other  purpose 
than  such  as  the  company's  general  funds  might  be  applied  to  [y]  : 
in  the  Court  of  Appeal  (2  Mac.  &  G.  389)  the  case  was  put  more  on 
the  ground  of  the  individual  shareholder's  right  to  have  his  money 
applied  only  to  the  specific  purpose  for  which  he  advanced  it  [£]. 
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n  the  sulieequent  cases  of  Beman  v.  Rufford,  1  Sim.  X.  S.  560 
rd  Cianworth,  V.-C.)  and  Q.  N.  Railway  Co.  v.  E.  C.  Railway  Co., 
[a.  306  (Turner  V.-C),  the  point  is  that  the  statutory  incorporation 
&  railway  company  imposes  on  it,  with  reference  to  the  interests 
he  public  [y\  a  positive  duty  of  maintaining  and  working  its  line, 
.  it  must  not  enter  into  any  agreement  that  amounts  to  a  delega- 
i  or  abandonment  of  this  duty  («) ;  in  Beman  v.  Rufford,  however, 
strong  expression  occurs  that,  "  on  the  principle  that  has  been  so 
in  laid  clown,  this  Court  will  not  tolerate  that  parties  having  the 
rmous  powers  which  railway  companies  obtain  [y]  should  apply 

farthing  of  their  funds  in  a  way  which  differs?  in  the  slightest 
ree  from  that  in  which  the  legislature  has  provided  that  they 
11  be  applied  "  (p.  565).  The  remarks  of  the  Lord  Justice  Turner 
;he  later  case  of  Skrewibury  a)  Birmingham  By.  Co.  v.  L.  <fc  N.  W. 

Co.,  4D.M.  G.  115, 132  are  less  strong ;  in  Simpson  v.  West* 
liter  Palace  Hotel  Co.,  2  D.  F.  J.  141,  a  dissenting  shareholders'  suit, 
seems  to  confine  himself  to  the  power  of  a  meeting  to  bind  the 
lority  on  partnership  principles  [$]. 

Ve  have  dwelt  so  far  on  these  decisions  in  this  place  (though  one 
two  of  them  do  not  even  in  their  language  really  postulate  the 
trine  of  limited  special  capacities)  because  they  had  much  weight 
East  Anglian  Railways  Co.  v.  E.  C.  Railway  Co.,  11  C.  B.  775,  East  An- 
L  J.  C.  P.  23,  which  for  some  time  was  treated  as  a  leading  case,  ^*n  ^*^* 

WAV!  CftMi 

.  was  the  chief  obstacle  to  the  restoration  of  the  common  law  Ac,  at  coin- 
trine  of  "  general  capacity."  That  was  in  effect  the  case  of  an  uon  bw. 
moment  by  one  railway  company  to  promote  the  undertaking  of 
ther.  The  Court  said  :  ^  It  is  clear  that  the  Defendants  have 
mited  authority  only,  and  are  a  corporation  only  for  the  purpose 
making  and  maintaining  the  railway  sanctioned  by  the  Act,  and 
t  their  funds  can  only  be  applied  for  the  purposes  directed  and 
vided  for  by  the  statute.1'  (Nor  does  it  matter  that  an  application 
unds  not  authorized  by  the  Act  is  expected  to  be  for  the  profit  of 

line.)  "  They  are  a  corporation  only  for  the  purpose  of  making 
I  maintaining  the  Eastern  Counties  Railway.  Every  proprietor 
m  he  takes  shares  has  a  right  to  expect  that  the  conditions  upon 
ich  the  Act  was  obtained  will  be  performed  .  .  .  the  public  also  has 
nterestin  the  proper  administration  of  the  powers  conferred  by  the 
[y\  .  .  .  If  the  company  is  a  corporation  only  for  a  limited  purpose, 
.  a  contract  like  that  under  discussion  is  not  within  their  authority, 

assent  of  all  the  shareholders  to  such  a  contract  [0],  though  it 
j  make  them  all  personally  liable  to  perform  their  contract,  would 

bind  them  in  their  corporate  capacity  or  render  liable  their 

i)  As  a  lease  of  the  undertaking,  and  control  of  the  line  to  another 
rant  of  exclusive  running  powers      company. 

H  2 
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corporate  funds."  This  was  followed  by  Macgregor  v.  Dover  and  Deal 
Bailway  Co.  (in  Ex.  Ch.),  18  Q.  B.  618,  22  L.  J.  Q.  B.  69.  The 
plaintiff  in  error,  the  Chairman  of  the  South  Eastern  Railway  Co. 
had  undertaken,  that  his  company  should  guarantee  certain  parlia- 
mentary expenses  of  the  Dover  and  Deal  Company.  Held,  on  the 
authority  of  the  last  case,  that  the  agreement  was  void  as  an  at- 
tempt to  "bind  the  S.  E.  Company  to  do  an  act  which  to  the  know- 
ledge of  both  parties  would  be  illegal ;  u  not  merely  an  act  which  they 
have  no  power  to  do,  but  an  act  contrary  to  public  policy  and  the 
provisions  of  a  public  Act  of  Parliament "  [7]. 

In  Hart  v.  Eastern  Union  Ry.  Co.,  7  Ex.  246,  21  L.  J.  Ex.  97,  in 
Ex.  Ch.  8  Ex.  116, 22  L.  J.  Ex.  20,  it  was  even  contended,  but  without 
success,  that  when  a  company  was  empowered  by  its  Act  to  borrow 
money  on  debentures,  there  was  no  right  of  action  on  such  debentures 
because  the  Act  had  no  words  expressly  giving  it,  and  provided 
another  special  remedy  in  certain  events.  Cp.  Slarh  v.  Higligats 
Archway  Co.,  5  Taimt.  792. 

Reaction        But  this  doctrine  did  not  long  pass  unquestioned.     The  theory  of 

v  ^w      ge^ra*  capacity  was  upheld  in  S.  Yorkshire  By.  &  River  Dun  Co.  v. 

ftcTco.  v.*  G-  N-  By-  Q°">  9  Ex-  65>  22  k.  J.  Ex.  305.    The  action  was  on  an 

G.  N.  R.     agreement  that  the  defendant  company  should  have  the  use  of  the 

^fp^T^H  plaintiff  company's  line  for  carrying  coal  for  21  years,  paying  tolls  on 

v  '  *  a  scheme  framed  to  secure  to  the  plaintiff  company  a  dividend  varying 

with  the  quantity  of  coal  earned.    The  defendant  company  pleaded  that 

the  agreement  was  unauthorized  and  void.    The  arguments  turned  a 

good  deal  on  the  question  whether  these  payments  were  such  "  tolls  " 

as  contemplated  by  the  Railways  Clauses  Consolidation  Act,  and  on 

that  ground  the  decision  in  favour  of  the  agreement  was  affirmed  in 

the  Exchequer  Chamber  (9  Ex.  642),  nothing  being  said  on  the 

general  doctrine.    In  the  Court  below  Parke,  B.,  afterwards  Lord 

Wenslcydale,  expressed  his  opinion  that  as  a  corporation  the  defendants 

had  power  to  do  all  things  connected  with  the  management  of  the 

concern  unless  prohibited  by  the  Acts  of  Parliament  (9  Ex.  67)  and 

that  the  contract  was  prima  facie  binding,  and  must  be  enforced  if  it 

could  not  be  made  out  that  it  was  forbidden  by  the  Act  (9  Ex.  88, 

22  L.  J.  Ex.  315).    The  classical  passage  of  his  judgment,  as  it  may 

now  fairly  be  called,  is  as  follows  : 

"Generally  speaking,  all  corporations  are  bound  by  a  covenant 
under  their  corporate  seal  properly  affixed,  which  is  a  legal  mode  of 
expressing  the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
individual  is  by  his  deed.  Contracts  with  partnerships  stand  upon  a 
different  footing.  They  relate  to  the  power  of  one  member  of  a 
partnership  to  bind  another,  and  constitute  a  branch  of  the  law  of 
principal  and  agent.    In  partnerships,  where  all  the  members  do  not 
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ncur  in  a  contract  (as  often  they  do  not)  one  partner  may  bind  the 
ler  in  all  contracts  within  the  scope  of  their  ordinary  partnership 
alings.  In  those  beyond,  the  individual  partners  making  the 
itract  are  bound,  not  the  other  partners.  But  corporations,  which 
5  creations  of  law,  are,  when  the  seal  is  properly  affixed,  bound 
it  as  individuals  are  by  their  own  contracts,  and  as  much  as  all  the 
nnbers  of  a  partnership  would  be  by  a  contract  in  which  all  con- 
ned. But  where  a  corporation  is  created  by  an  Act  of  Parliament 
1  particular  purposes  with  special  powers,  then  indeed  another 
estion  arises.  Their  deed,  though  under  their  corporate  seal,  and 
it  regularly  affixed,  does  not  bind  them  if  it  appears  by  the  express 
^visions  of  the  statute  creating  the  corporation,  or  by  necessary  or 
isonable  inference  from  its  enactments,  that  this  deed  wa*  ultra 
w— that  is,  that  the  legislature  meant  that  such  a  deed  should  not 
made." 

This  is  adopted  by  Blackburn,  J.,  in  his  judgment  in  Taylor  v.  His  view 
ichester  de  Midkurst  Railway  Co.,  L.  R.  2  Ex.  356,  383.  In  the  adopts!  in 
[chequer  Chamber  Blackburn  and  Willes,  JJ.,  were  a  dissenting  ■ubsc<l,w"1* 
jiority :  the  decision  of  the  majority  was  reversed  in  the  House  of 
>rds,  L  R.  4  E  L  628,  but  on  the  ground  that  the  agreement  then 
question  was  clearly  within  the  company's  ordinary  and  proper 
siness,  so  that  no  shareholder  could  have  objected  to  the  directors 
tering  into  it,  and  thus  the  more  general  question  was  left  at  large. 
ie  judgments  of  the  dissenting  judges  below  remain  entitled  to 
n&iderable  weight:  and,  at  all  events,  in  the  words  of  Blackburn,  J., 
joid  Weusley dale's  mode  of  stating  the  proposition  has  been  adopted 
expressing  the  true  doctrine,  by  the  Court  of  Queen's  Bench  in 
umbers  v.  Manchester  <&  Milford  Railway  Co.,  5  B.  &  S.  588  ;  33 
J.,  Q.  B.  268 ;  by  the  Court  of  Common  Pleas  in  South  Wales 
rilway  Co.  v.  Redmond,  10  C.  B.  N.  S.  675  [see  per  Erie,  C.  J.,  at 
682] ;  by  the  Court  of  Exchequer  in  Bateman  v.  Mayor,  dx.,  of 
JUon-under-Lyne,  3  H.  &  N.  323  ;  27  L.  J.,  Ex.  458  [where,  how- 
er,  one  member  of  the  court  could  not  get  over  the  East  Anglian 
se,  though  personally  not  approving  it]  ;  by  Lord  Cranworth,  C, 
delivering  the  judgment  in  the  House  of  Lords  in  Shrewsbury  & 
rmingham  Railway  Co.  v.  N.  W.  Railway  Co.,  6  H.  L.  113." 

Lord  Cranworth'a  remarks  must  be  specially  cited. 

u  Prima  fade  corporate  bodies  arc  bound  by  all  contracts  under  State- 

eir  common  seal.    When  the  Legislature  constitutes  a  corporation  men  to 

gives  to-  that  body  prima  facie  an  absolute  right  of  contracting.  ?" 

it  this  prima  facie  right  does  not  exist  in  any  case  where  the  effect  in 

ntract  is  one  which,  from  the  nature  and  object  of  the    incor-  House  of 

ration,  the  corporate  body  is  expressly  or  impliedly  prohibited  from  Lord* 
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making ;  such  a  contract  is  said  to  be  ultra  vires  (a).  And  the 
question  here,  as  in  similar  cases,  is  whether  there  is  anything  on  the 
face  of  the  act  of  incorporation  which  expressly  or  impliedly  forbids 
the  making  of  the  contract  sought  to  be  enforced"  (p.  135). 

The  actual  ground  of  decision  was  that  in  this  case,  whether  the 
contract  was  valid  or  not,  the  time  had  not  arrived  at  which  it  was 
to  take  effect. 

Moreover  Lord  Wensleydale  was  enabled  to  repeat  his  opinion  even 
more  distinctly  in  the  House  of  Lords :  Scottish  N.  E.  Railway  Co.  v. 
Steivart,  3  Macq.  382,  415  (and  see  per  Willes,  J.,  L.  R  2  Ex.  390—1). 
"  There  can  be  no  doubt  that  a  corporation  is  fully  capable  of 
binding  itself  by  any  contract  under  its  common  seal  in  England 
and  without  it  in  Scotland,  except  when  the  statutes  by  which  it  is 
created  or  regulated  expressly  or  by  necessary  implication  prohibit 
such  contract  between  the  parties.  Prima  facie  all  its  contracts  are 
valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out 
that  it  is  avoided." 

Lord  St.  Leonards  took  the  same  view  in  E.  C.  By.  Co.  v. 
Bawkes  in  the  Court  of  Chancery  (see  1  D.  M.  G.  737,  752,  759-60), 
and  still  more  clearly  in  the  House  of  Lords  (5  H.  L.  C.  331). 

*  The  appellants  as  a  corporation  have  all  the  powers  incident  to 
a  corporation  except  so  far  as  they  are  restrained  by  their  act  of 
incorporation.  Directors  cannot  act  in  opposition  to  the  purpose  for 
which  their  company  was  incorporated  [y\  but  short  of  that  they  may 
bind  the  body  just  as  [the  proper  officers,  &c,  of]  corporations  in 
general  may  do  "  (p.  373).  Again,  tt  the  safety  of  men  in  their  daily 
contracts  requires  that  this  doctrine  of  ultra  vires  should  be  confined 
within  narrow  bounds  "  (p.  371).  He  further  stated  the  effect  of  this 
and  other  shortly  preceding  decisions  of  the  House  of  Lords  (which 
however  do  not  much  illustrate  our  particular  subject),  as  being  to 
"place  the  powers  and  liabilities  of  directors  and  their  companies  in 
making  contracts  and  in  dealing  with  third  parties  upon  a  safe  and 
rational  footing.  They  do  not  authorize  directors  to  bind  their 
companies  by  contracts  foreign  to  the  purposes  for  which  they  were 
established,  but  they  do  hold  companies  bound  by  contracts  duly 
entered  into  by  their  directors  for  purposes  which  they  have  treated 
as  within  the  objects  of  their  Acts,  and  which  cannot  clearly  be 
shown  not  to  fall  within  them "  (p.  381,  and  see  L.  R.  9  Ex.  389). 
This  case  is  the  more  important  inasmuch  as  it  was  one  of  specific 
performance  of  a  contract  to  purchase  land  and  pay  a  sum  of 
money  as  compensation  and  damages,  and  the  contract  was  enforced 

(a)  Thifl  term,  if  restricted  to  the  has  become  so  ambiguous  by  lew 
definition  here  given  of  it,  is  harm-  accurate  usage  that  we  prefer  tt 
fass  and  possibly  convenient  ;  but  it     avoid  it, 
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otwithstanding  that  in  the  result  the  land  was  not  wanted  by  the 
>mpany. 

The  doctrine  was  also  discussed  by  Erie,  J.,  in  Mayor  of  Norwich  v.  Opinion  of 
'orfoUc  By.  Co.,  4  E.  &  B.  397,  24  L.  J.  Q.  B.  105  (a  case  where  there  ^  J- 
as  an  extraordinary  division  of  opinion  in  the  Court  on  the  questions 
itually  before  them,  and  especially  whether  the  particular  contract 
as  or  was  not  unlawful  in  itself).    He  thought  the  true  view  to  be 
tat  corporations  were  prohibited  by  implication  only  from  using 
leir  parliamentary  powers  in  order  to  defeat  the  purposes  of  incor- 
>ration,  and  criticized  the  judgment  in  the  East  Anglian  case  as  too 
ide  (4E.&B.  44-5,  24  L.  J,  Q.  B.  112) :  and  he  carefully  pointed 
it  the  danger  of  overlooking  the  differences  between  a  dissenting 
lareholder's  suit  in  equity  and  an  action  by  a  stranger  against  the 
►rporate  body  (4  E  &  B.  419,  24  L.  J.  Q.  B.  113).  The  same  learned 
dge  further  said  in  Bostock  v.  X  Staffordshire  By.  Co.,  4E.&B. 
ft,  819,  24  L.  J.  Q.  B.  225,  231,  (this  however  was  not  a  case  of  con- 
act),  citing  the  Sutton's  Hospital  case,  u  By  common  law  the  creation 
a  corporation  conferred  on  it  all  the  rights  and  liabilities  in  respect 
'  property,  contracts,  and  litigation,  which  existence  confers  on  a 
itural  subject,  modified  only  by  the  formalities  required  for  express- \ 
g  the  will  of  a  numerous  body.  .  .  .     Those  of  its  rights  and  lia-  S 
lities  which  are  unaffected  by  statute  exint  as  at  common  law."    J) 

Turning  to  recent  cases  in  courts  of  equity,  we  find  marked  signs  Recent 
'  an  abandonment  of  their  earlier  view,  and  adhesion  to  the  doctrine  ca8?  "* 
'  general  capacity.  In  considering  the  power  of  building  societies 
rhich  were  statutory  quasi-corporations ;  see  now  the  Act  of  1874, 
'  &  38  Vict,  c  42),  to  borrow  money,  the  question  has  been  treated 
i  all  hands  as  being  not  whether  the  borrowing  of  money  was 
cpressly  or  necessarily  permitted  by  the  statute,  but  whether  it  was 
rbidden  or  clearly  repugnant  to  the  constitution  and  objects  of  the 
•ciety :  Laingv.Besd,5  Ch.4  ;  Ex  parte  Williamson,  ib.209  (notwith- 
anding  the  wording  of  the  head-note  in  the  latter  case,  see  p.  312). 
And  in  Ex  parte  Birmingham  Banking  Co.,  6  Ch.  83,  the  Court  of 
ppeal  held  without  hesitation  that  an  incorporated  company  can 
•ima  facie  mortgage  any  part  of  its  property,  and  this  as  well  for  an 
Listing  debt  as  for  a  new  loan.  The  articles  of  association  authorized 
arrowing  on  mortgage,  but  the  Lords  Justices  did  not  stop  to  discuss 
hether  this  would  or  would  not  include  a  mortgage  to  secure  pre- 
risting  debts  (a),  resting  this  part  of  their  decision  on  the  general 
ower  of  a  body  corporate  to  "hold  property  and  dispose  of  it  as 
■eely  as  an  individual,  unless  it  is  specially  prohibited  from  so 
ting  n  (James,  L.  J.,  at  p.  87).    One  may  also  refer  to  the  view  taken 

(*)  As  to  which  see  Inns  of  Court  Hotel  Cfc,  6  Eq.  82* 
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by  Turner,  L.  J.,  that  the  affirmative  provisions  of  the  Companies 
Clauses  Act  do  not  exclude  other  modes  of  contracting  :  Wilson,  v. 
West  Hartlepool  Ry.  Co.,  2  D.  J.  S.  475,  496. 

Richo  r.  Lastly,  we  have  the  doctrine  of  general  capacity  deliberately 
-^bury,  adopted  by  the  whole  Court  of  Exchequer  Chamber  in  Riche  v. 
Ex.*  Ch.  Ashbury  Ry.  Carriage  Co.,  L.  R  9  Ex.  254,  sqq.  The  division  of 
the  Court  was  confined  to  the  questions  (i)  whether  a  company 
formed  under  the  Companies  Act,  1862,  is  forbidden  to  undertake 
business  substantially  beyond  its  objects  as  defined  in  the  memor- 
andum of  association  and  (ii)  whether,  apart  from  this,  an  assent  of 
all  the  shareholders  could  in  this  case  be  inferred  in  fact. 

Apphca-  Application  of  doctrines  of  partnership  and  agency. 

partner-         Acase  in  which  this  view  appears  most  clearly,  and  indeed  exclusively, 
ship  law :    j8  £tmjw<m  v.  Denison,  10  Ha.  51.    The  suit  was  instituted  by  dis- 
Denuon.  '  sentient  shareholders  to  restrain  the  carrying  out  of  an  agreement 
between  their  company  (the  Great  Northern)  and  another  railway 
company,  by  which  the  Great  Northern  was  to  take  over  the  whole 
of  that  company's  traffic,  and  also  to  restrain  the  application  of  the 
funds  of  the  Great  Northern  Company  for  obtaining  an  Act  of  Par- 
liament to  ratify  such  agreement.    The  V.-C.  Turner  treated  it  as  a 
pure  question  of  partnership  :  a  How  would  this  case  have  stood  v  he 
says  in  the  first  paragraph  of  the  judgment  "  if  it  had  been  the  case 
of  an  ordinary  limited  partnership  ? "    The  Railways  Clauses  Con- 
solidation Act  became  in  this  view  a  statutory  form  of  partnership 
articles,  to  which  every  shareholder  must  be  taken  to  have  assented  : 
and  the  general  ground  of  the  decision  was  that  "  no  majority  can 
authorize  an  application  of  partnership  funds  to  a  purpose  not  war- 
ranted by  the  partnership  contract"    For  the  purpose  of  the  case 
before  the  court  this  analogy  was  perfectly  legitimate ;  and  the 
dissent  expressed  by  Parke,  B.  (in  South  Yorkshire  <kc.  Co.  v.  G.  N. 
R.  Co.  9  Ex.  88,  22  L.  J.  Ex.  315)  must  be  considered  only  as  a 
warning  against  an  unqualified  extension  of  it  to  questions  between 
Statement  the  corporate  body  and  strangers.    The  rule  comes  out,  if  possible, 
of  the  prin-  even  more  dearly  in  Pickering  v.  Stephenson,  14  Eq.  322,  340,  where 
Pickering  **  ** tnUB  8e*  ^or^1  Dv  Wickens,  V.-C.     '*  The  principle  of  jurispru- 
v.  Stephen-  dence  which  I  am  asked  here  to  apply  is  that  the  governing  body  of 
60n-  a  corporation  that  is  in  fact  a  trading  partnership  cannot  in  general 

use  the  funds  of  the  community  for  any  purpose  other  than  those  for 
which  they  were  contributed.  By  the  governing  body  I  do  not  of 
course  mean  exclusively  either  directors  or  a  general  council  (a), 
but  the  ultimate  authority  within  the  society  itself,  which  would 
ordinarily  be  a  majority  at  a  general  meeting.  According  to  the 
(a)  "Referring  to  the  peculiar  constitution  of  the  company  then  in  question, 
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nciple  in  question  the  special  powers  given  either  to  the  directors 
to  a  majority  by  the  statutes  or  other  constituent  documents  of 
i  association,  however  absolute  in  terms,  are  always  to  be  con- 
ned as  subject  to  a  paramount  and  inherent  restriction  that  they 
:  to  be  exercised  in  subjection  to  the  special  purposes  of  the  ori- 
lal  bond  of  association."  . 

[t  is  to  be  observed  that  this  passage  contains  no  indication  of/ 
inion  on  the  extent  to  which  a  corporation  may  be  bound  by  thef 
animous  assent  of  its  members.  ^ 

Any  dissenting  shareholder  may  call  for  the  assistance  of  thc\pight»  of 
art  to  restrain  unconstitutional  acts  of  the  governing  body,  but  he  UiaBenUng 
ist  do  so  in  his  proper  capacity  and  interest  as  a  shareholder  and  F^T?~ 
rtner.     If  the  Court  can  see  that  in  fact  he  represents  some  other  V 
terest,  and  has  no  real  interest  of  his  own  in  the  suit,  it  will  not  [ 
ten  to  him  ;  as  when  the  suit  is  instituted  by  the  direction  of  a  \ 
aJ  company  in  whose  hands  the  nominal  plaintiff  is  a  mere  puppet,  i 
d  which  indemnifies  him  against  costs  :  Forrest  v.  Manchester,  dx., ) 
f.  Co^  4  D.  F.  J.  126  :  so  where  the  suit  was  in  fact  instituted  by 
e  plaintiffs  solicitor  on  grounds  of  personal  hostility,  Robson  v. 
m&2*,  8  Eq.  301.    But  if  he  has  any  real  interest  and  is  proceeding"* 
his  own  risk  he  is  not  disqualified  from  suing  by  the  fact  that  he 
s  collateral  motives,  or  is  acting  on  the  suggestion  of  strangers  or  ' 
Lemies  to  the  company,  or  even  has  acquired  his  interest  for  the  , 
irpose  of  instituting  the  suit :  Colmin  v.  E.   C.  Ry.  Co.  suprd ;  •, 
aton  v.  Grant,  2  Ch.  451) ;  Bloxam  v.  Melrop.  Ry.  Co.,  3  Ch.  337.  As  Parties  to 
rule  the  plaintiff  in  suits  of  this  kind  sues  on  belialf  of  himself  ""it. 
id  all  other  shareholders  whose  interests  are  identical  with  his 
ra  ;  but  there  seems  to  be  no  reason  why  he  should  not  sue  alone 
those  cases  where  the  act  complained  of  cannot  be  ratified  at  all, 
can  be  ratified  only  by  the  unanimous  assent  of  the  shareholders  ; 
oole  v.  G.  TV.  Ry.  Co.,  3  Ch.  262.    There  is  another  class  of  cases 
.  which  abuse  of  corporate  powers  or  authorities  is  complained  of, 
it  the  particular  act  is  within  the  competence  of,  and  may  be  affirmed 
r  disaffirmed  by  "the  ultimate  authority  within  the  society  itself" 
d  the  words  of  Wickens,  V.-C,  just  now  cited),  and  therefore  the 
>rporation  itself  is  prima  facie  the  proper  plaintiff.    Sec  Lindley 
935  sqq.  Gray  v.  Lewis,  8  Ch.  1035,  1051.    The  exception  is  when 
majority  have  got  the  government  of  the  corporation  into  their  own 
and?,  and  are  using  the  corporate  name  and  powers  to  make  a  profit 
>r  themselves  at  the  expense  of  the  minority  ;  then  a  suit  is  rightly 
rought  by  a  shareholder  on  behalf  of  himself  and  others,  making  the 
raipany  a  defendant :  Menier  v.  Hooper's  Telegraph  Works,  9  Ch.  350. 
7e  mention  these  cases  only  to  distinguish  them  from  those  with 
hich  we  are  now  concerned. 
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The  cases  in  which  companies  and  their  directors  have  been  re- 
strained bj  injunction  at  the  suit  of  shareholders  from  unwarranted 
or  (as  we  have  already  taken  leave  to  call  them)  unconstitutional 
proceedings,  are  collected  and  digested  by  Mr.  Justice  Lindley  in  a 
passage  (2.  1059)  to  which  the  reader  is  referred  for  detailed  infor- 
I  'mited  ma^01L  With  regard  to  the  doctrine  of  limited  agency,  and  to  its 
agency  of  peculiar  importance  in  the  case  of  companies  constituted  by  public 
directors,  documents,  all  persons  dealing  with  them  being  considered  to  know 
the  contents  of  those  documents  and  the  limits  set  to  the  agent's 
authority  by  them,  this  subject  again  is  so  completely  dealt  with  by 
Mr.  Justice  Lindley  (a)  that  we  need  not  dwell  on  it  at  any  length.  It 
may  be  useful  to  give  Lord  Hatherley's  concise  statement  of  the  law 
(when  V.-C.)  in  Fountaine  v.  Carmarthen  Ry.  Co.,  5  Eq.  316,  322. 
"  In  the  case  of  a  registered  joint-stock  company  all  the  world  of 
course  have  notice  of  the  general  Act  of  Parliament  and  of  the  special 
deed  which  has  been  registered  pursuant  to  the  provisions  of  the 
Act,  and  if  there  be  anything  to  be  done  which  can  only  be  done  by 
the  directors  under  certain  limited  powers,  the  person  who  deals  with 
the  directors  must  see  that  those  limited  powers  are  not  being 
exceeded.  If,  on  the  other  hand,  as  in  the  case  of  Royal  British,  Bank 
v.  Turquand  (b)  the  directors  have  power  and  authority  to  bind  the 
company,  but  certain  preliminaries  are  required  to  be  gone  through 
on  the  part  of  the  company  before  that  power  can  be  duly  exercised, 
*  then  the  person  contracting  with  the  directors  is  not  bound  to  see 
that  all  these  preliminaries  have  been  observed.  He  is  entitled  to 
presume  that  the  directors  are  acting  lawfully  in  what  they  do. 
That  is  the  result  of  Lord  Campbell's  judgment  in  Royal  Briiith 
Bank  v.  Turquand.1' 

Koyal  Bri-     The  contrast  of  the  two  classes  of  cases  is  well  shown  in  Royal] 
tish  Bank   British  Bank  v.  Turquand  (supra)  and  Balfour  v.  Ernest,  5  C.  B./ 

miaud.  &c.  **•  S-  e01>  28  L*  J#  C*  P* l70,  In  tlie  fonner  csaQ  tliere  was  P°we* 
"  for  the  directors  to  borrow  money  if  authorized  by  resolution  :  andf 
it  was  held  that  a  creditor  taking  a  bond  from  the  directors  undei( 
the  company's  seal  was  not  bound  to  inquire  whether  there  had  been  * 
a  resolution.  Jervis,  C.  J.,  said  in  the  Exchequer  Chamber  (the  rest^ 
of  the  Court  concurring)  :— 

«'  We  may  now  take  for  granted  that  the  dealings  with  these  com- 
panies are  not  like  dealings  with  other  partnerships,  and  that  the 
parties  dealing  with  them  are  bound  to  read  the  statute  and  the  deed  . 
of  settlement.    But  they  are  not  bound  to  do  more.    And  the  party: 
here  on  reading  the  deed  of  settlement  would  find  not  a  prohibition  ) 
from  borrowing,  but  a  permission  to  do  so  on  certain  conditions."     y 

(a)  1.  266-272,  351,  (6)  5.E.  &  B.  248,  6  ibid.  827  J 

V  '  ?A  L.  J.  Q.  B,  327,  25  ibid.  827. 
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The  same  principle  has  been  followed  in  equity :  Ex  parte  Eagle 
r*s*rance  Con  4  K  &  J.  549,  27  L.  J.  Ch.  829,  and  the  Conrt  of 
Lppeal  in  Chancery  has  recently  expressed  the  opinion  that  it  is  in 
he  highest  degree  important  that  it  should  be  adhered  to  and  acted 
ipon :  CampbdPs  ca.  etc.  9  Ch.  1,  24.  Cp.  Totterdell  v.  Fareham  Brick 
*o.,  LR.1C.  P.  674,  and  Re  County  Life  Asset.  Co.,  5  Ch.  288,  a  very 
troDg  case,  for  the  persons  who  issued  the  policy  were  assuming  to  carry 
11  business  as  directors  of  the  company  without  any  authority  at  all. 

In  Balfour  v.  Ernest  the  action  was  on  a  bill  given  by  directors  of 
n  insurance  company  for  a  claim  under  a  policy  of  another  com- 
■any,  the  two  companies  having  arranged  an  amalgamation  ;  this 
ittempted  amalgamation  however  had  been  judicially  determined  to 
*  void:  Ernest  v.  Nicholls,  6  H.  L.  C.  401,  revg.  S.  C.  nom.  Port  of 
rjO?idon  Co.'s  cate,  5  D.  M.  Q.  465.  The  directors  had  power  by  the 
leed  of  settlement  to  borrow  money  for  the  objects  and  business  of 
he  company  and  to  pay  claims  on  policies  granted  by  the  com- 
pany, and  they  had  a  power  to  make  and  accept  bills  &c.  which  was 
Lot  restricted  in  terms  as  to  the  objects  for  which  it  might  be  exer- 
ted. It  was  held  that,  taking  this  with  the  other  provisions  of  the 
leed,  they  could  bind  the  company  by  bills  of  exchange  only  for  its 
ordinary  purposes,  and  not  in  pursuance  of  a  void  scheme  of  amalga- 
mation, that  the  plaintiffs  must  be  taken  to  have  known  of  their  want 
>f  authority  which  might  have  been  ascertained  from  the  deed,  and 
hat  they  therefore  could  not  recover.  "This  bill  is  drawn  by 
>rocuration  n  said  Willes,  J.,  aand  unless  there  was  authority  to  draw 
tthe  company  are  not  liable  (a)  .  .  .  this  is  the  bare  case  of  one 
aking  a  bill  from  Company  A.  in  respect  of  a  debt  due  from  Com- 
>any  B-,  there  being  nothing  in  the  deed  (which  must  be  taken  to 
lave  been  known  to  the  plaintiffs)  to  confer  upon  the  directors 
luthority  to  make  it." 

The  connexion  with  ordinary  partnership  law  is  brought  out  in  the 
ntroductory  part  of  Lord  Wensleydale's  remarks  in  Ernest  v. 
VichoUs  (6  H.  L.  C.  401,  417)  :~ 

M  The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  powers 
>f  one  partner  to  bind  the  others,  is  a  branch  of  the  law  of  principal 
ind  agent.  Each  member  of  a  complete  partnership  is  liable  for 
aimself,  and  as  agent  for  the  rest  binds  them,  upon  all  contracts 
nade  in  the  course  of  the  ordinary  scope  of  the  partnership  business. 

,  .  .  Any  restriction  upon  the  authority  of  each  partner, 
imposed  by  mutual  agreement  among  themselves,  could  not  affect 
third  persons,  unless  such  persons  had  notice  of  them  ;  then  they 
:ould  take  nothing  by  contract  [sc.  as  against  the  firm]  which  those 

(a)  In  form  it  was  a  bill  drawn  cashier,  and  sealed  with  the  com* 
jy  two  directors  on  the  company's      pany'a  seal« 
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restrictions  forbade.  [The  law  in  this  form,  z'.e.,  the  presumption  of 
every  partner  being  the  agent  of  the  firm,  being  obviously  inappli- 
cable to  joint-stock  companies],  the  legislature  then  devised  the 
plan  of  incorporating  these  companies  in  a  manner  unknown  to  the 
common  law,  with  special  powers  of  management  and  liabilities, 
providing  at  the  same  time  that  all  the  world  should  have  notice  who 
were  the  persons  authorized  to  bind  all  the  shareholders  by  requiring 
the  co-partnership  deed  to  be  registered  .  .  and  made  accessible 
to  alL"  The  continuation  of  the  passage  is  given  by  Mr.  Justice 
Lindley  (1,266) ;  its  language  is  however  extra-judicial  and  of  an 
almost  dangerous  latitude,  and  the  Courts  have  distinctly  declined  to 
adopt  it  {Agar  v.  Athenoewm  Lift  Assce.  Soc.,  3  C.  B.  N.  S.  725,  27  L. 
J.  C.  P.  95,  Prince  of  Wales  Assce.  Co.  v.  Harding,  E.  B.  &  E.  183, 27 
L.  J.  Q.  B.  297).  In  fact  they  could  not  have  done  so  without  disre- 
garding Royal  British  Bank  v.  Turquand. 


Ratifica- 
tion of 
irregular 
transac- 
tions by 
assent  of 
all  the 
share- 
holders. 
Spademan 
v.  Evans, 
&c,  con- 
sidered. 


; 


We  now  pass  on  to  the  cases  which  show  how  far  transactions  in  . 
the  conduct  of  a  company's  affairs  which  in  their  inception  were  / 
invalid  as  against  any  dissenting  shareholder  may  nevertheless  be  I 
made  binding  on  the  partnership  and  decisive  of  its  collective  rights  V 
(at  all  events  as  between  the  company  and  its  own  past  or  present/ 
members)  by  the  subsequent  assent  of  all  the  shareholders,  though  - 
such  assent  be  informal  and  shown  only  by  acquiescence.  The 
leading  examples  on  this  head  are  given  by  the  well-known  cases  in 
the  House  of  Lords  which  arose  in  the  winding-up  of  the  Agricul- 
turists' Cattle  Insurance  Company.  We  have  purposely  stated  their 
general  scope  in  guarded  terms. 

They  were  no  doubt  relied  on  in  Ric/ie  v.  AMury  Ry.  Carriage  Co., 
not  merely  in  argument,  but  in  the  judgment  of  half  the  Court  of 
Exchequer  Chamber  (L.  R.  9  Ex.  269 — 70)  as  covering  a  wider  field, 
and  being  in  fact  authorities  for  the  proposition  that  the  unanimous 
assent  of  shareholders  may  bind  a  company  in  its  corporate  capacity 
to  anything.  But  in  favour  of  the  opposite  view  (which  since  the 
decision  of  the  House  of  the  Lords  in  the  last  mentioned  case,  W.  N. 
1875, 123,  is  in  fact  the  only  possible  one),  good  reasons  are  shown  by 
Archibald,  J.  (L.  R  9  Ex.  289-90),  which  may  perhaps  be  made 
more  clear  by  stating  their  substance  in  the  shortest  and  simplest 
form.  1.  The  whole  matter  was  one  of  the  internal  constitution  and 
affairs  of  the  company  ;  there  was  no  occasion  to  consider  to  what 
extent  or  in  what  transactions  the  assent  of  shareholders  was 
capable  of  binding  the  company  as  against  strangers.  2.  The  irregular 
act  which  was  ratified  was  unauthorized  as  to  the  manner  and  form 
of  it,  but  belonged  to  an  authorized  class,  as  pointed  out  by  Lord 
Roinilly  (L.  R.  3  II.  L.  244—5),    The  general  nature  of  the  facts 
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B3  thus :  At  a  meeting  of  the  company  an  arrangement  was  agreed 
j>  afterwards  called  the  Chippenham  arrangement,  by  which  share- 
olders  who  elected  to  do  bo  within  a  certain  time  might  retire  from 
lie  company  on  specified  terms  by  a  nominal  forfeiture  of  their 
lares.  The  deed  of  settlement  contained  provisions  for  forfeiture  of 
lares,  but  not  such  as  to  warrant  this  arrangement.    It  was  held — 

In  Evans  v.  Smalkombe,  L.  R.  3  H.  L.  249,  that  the  Chippenham 
rrangement  could  be  supported  [sc.,  as  having  become  part  of  the 
iternal  regulations  of  the  company]  only  by  the  assent  of  all  the 
bareholders,  but  that  in  fact  there  was  knowledge  and  acquiescence 
afficiently  proving  such  assent.  A  shareholder  who  had  retired  on 
lie  terms  of  the  Chippenham  arrangement  was  therefore  not  liable 
t>  be  put  on  the  list  of  contributories  :  Cp.  Brotherhoods  co.  4  D.  F. 
.  566,  an  earlier  and  similar  decision  in  the  same  winding-up. 

In  Spademan  v.  Evans,  ib.  171,  that  a  later  and  distinct  compromise 
aade  with  a  smaller  number  of  dissentient  shareholders  had  not  in 
act  been  communicated  to  all  the  shareholders  as  distinct  from  the 
Chippenham  arrangement,  and  could  not  be  deemed  to  have  been 
atified  by  that  acquiescence  which  ratified  the  Chippenham  arrange- 
ment ;  and  that  a  shareholder  who  had  retired  under  this  later  com* 
iromise  was  therefore  rightly  made  a  contributory. 

In  Hovldsworth  v.  Evans,  ib.  263,  that  time  was  of  the  essence  of 
he  Chippenham  arrangement,  so  that  when  a  shareholder  was 
Howed  to  retire  on  the  terms  of  the  Chippenham  arrangement  after 
he  date  fixed  for  members  to  make  their  election,  this,  in  fact, 
mounted  to  a  distinct  and  special  compromise  which  ought  to  have 
►een  specially  communicated  to  all  the  shareholders :  this  case 
herefore  followed  Spademan  v.  Evans  (a).   Cp.  Stewart's  ca.  1  Ch.  511. 

The  question  of  the  shareholders'  knowledge  or  assent  in  each  case 
nvolved  delicate  and  difficult  inferences  of  fact,  and  on  these  the 
opinions  of  the  Lords  who  took  part  in  the  decisions  were  seriously 
livided.  It  may  perhaps  also  be  admitted  that  on  some  inferences 
>f  mixed  fact  and  law  there  was  a  real  difference  ;  but  it  may  safely 
>e  affirmed  that  on  any  pure  question  of  law  there  was  none  (b). 
rhese  cases  appear  to  establish  in  substance  the  following  proposi-\ 
ions :  (1).  For  the  purpose  of  binding  a  company  as  against  its  own  ' 
shareholders,  irregular  transactions  of  an  authorized  class  may  be 
ratified  by  the  assent  of  all  the  individual  shareholders.  (2).  Such 
issent  must  be  proved  as  a  fact.  Acquiescence  with  knowledge  or 
full  means  of  knowledge  may  amount  to  proof  of  assent,  and  lapse  of 
time  though  not  conclusive  is  material*    The  converse  proposition 

(a)  A  more  detailed   account   is      the  remark  of  Willes,  J.,  p.  53. 
nven  in  Liridley  on  Ptnp.  1.  763.  (6)  See  per  Willes,  J.,  L.  R.  7 

lee  also  L.  R.  7  C.  P.  51-2,  and  note      C.  P.  60. 
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that  the  assent  of  a  particular  shareholder  will  bind  hiin  to  an 
irregular  transaction  as  against  the  company  is  likewise  well  estab- 
lished, but  does  not  fall  within  our  present  scope.  See  Campbell?*  ca% 
&c.,  9  Ch.  1. 

Phosphate      The  later  case  of  the  Phosphate  of  Lime  Co.  v.  Green,  L.  R.  7  C.  P. 

of  LimeCo.  43  wag  0f  m^  ^e  ^^q  ^  jn<j  though  in  a  different  form.  The  action 
was  by  the  company  against  past  shareholders  for  a  debt,  and  the 
defence  rested  on  an  accord  and  satisfaction  which  had  been  effected 
by  an  irregular  forfeiture  of  the  defendant's  shares,  and  which  in  the 
result  was  upheld  on  the  ground  of  the  shareholders'  acquiescence. 
There  is  nothing  to  throw  any  light  on  the  question  whether  in  the 
case  of  a  trading  company  formed  under  the  Companies  Acts,  1862, 
there  is  any  class  of  acts  which  not  even  the  unanimous  assent  of 
shareholders  can  ratify :  it  was  not  necessary  to  consider  the  existence 
of  such  a  distinction,  nor  was  it  brought  to  the  attention  of  the 
Court  Note  that  the  difficulty  as  to  inferences  of  fact  was  much  less 
than  in  the  cases  before  the  House  of  Lords,  as  the  Court  had  to  say, 
not  whether  there  had  been  acquiescence,  but  whether  there  was 
evidence  from  which  a  jury  might  reasonably  have  found  acquiescence 
(see  pp.  61-62)  (a). 

It  is  not  contended,  however,  that  these  authorities  have  no 
application  except  in  closely  similar  cases  of  arrangements  relating  to 
the  internal  affairs  of  companies,  but  only  that  in  themselves  they 
do  not  decide  more  than  we  have  stated,  and  leave  it  open  how  far 
their  application  is  to  be  extended.  There  seems  to  be  no  reason 
why  the  same  principle  should  not  apply  to  dealings  between  the 
corporation  and  strangers,  except  so  far  as  it  is  controlled  by  positive 
corporate  disabilities  imposed  by  the  policy  of  the  legislature. 

Public  Doctrine  of  public  policy. 

Policy.  In  E.  C.  By.  Co.  v.  Hatches,  5  H.  L.  C.  331  Lord  Cranworth,  who 

H^V8"  r'  M  we  k*ve  8een  was  a  decided  upholder  of  the  prima  facie  unlimited 
capacity  of  corporations,  after  citing  Colman  v.  E.  C.  By.  Co.,  Salomons 
v.  Laing,  Bagshaw  v.  E.  Union  By,  Co.  (see  above  p.  97,  98),  expressed 
himself  as  follows : — u  It  must  be  now  considered  as  a  well  settled 
doctrine  that  a  company  incorporated  by  Act  of  Parliament  for  a  special 
purpose  cannot  devote  any  part  of  its  funds  to  objects  unauthorized 
by  the  terms  of  its  incorporation,  however  desirable  such  an  applica- 
tion may  appear  to  be."  In  this  case  the  disputed  contract  was  held 
good,  and  the  distinction  was  pointed  out  between  an  act  which  is 
forbidden  or  illegal  in  itself,  e.g.,  obstructing  a  navigable  river  by 
building  a  bridge  across  it  as  in  Mayor  of  Norwich  v.  Norfolk  By.  Co. 

(a)  See  further  on  the  subject  of  ratification  by  companies,  Lindley  1. 273-7. 
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E.  &  B.  397,  and  an  act  which  is  merely  unauthorized  as  between 
rectors  and  shareholders.  A  pretty  full  account  of  this  case  ia  given  JM?*  r* 
the  judgment  of  Blackburn,  J.,  in  Taylor  v.  Chichester  &  Midhunt  JJJcJJ** 
y.  Co.,  L.  R  2  Ex.  356,  386—9  ;  and  the  effect  of  the  doctrine  of 
iblic  policy  in  imposing  restrictions  on  corporate  action  which  are 
yond  and  independent  of  the  rights  of  individual  shareholders,  and 
lich  therefore  their  assent  is  powerless  to  remove,  is  explained  in  a 
beequent  passage  of  the  same  judgment,  which  points  out  that  in 
corporating  a  company  the  legislature  has  two  distinct  purposes, 
e  convenience  of  the  shareholders  and  the  benefit  of  the  public. 
very  shareholder  has  rights  against  the  corporation  analogous  to 
lose  of  partners  between  themselves,  and  may  object  to  unauthorized 
ts  being  done.  These  individual  rights  however  may  be  waived, 
ut  if  the  legislature  actually  forbids  the  company  to  enter  upon 
rtain  transactions,  then  no  assent  will  make  such  transactions 
nding.  Whether  such  a  prohibition  exists  depends  in  each  case  on 
Le  construction  of  the  statute  (pp.  378-9). 

How  far  the  Court  should  be  guided  in  the  construction  of  suchjRiche  r. 
atutes  by  the  consideration  of  the  general  policy  of  such  ^kia-Jj^kury 
on  is  a  question  on  which  there  has  been  much  difference  ofw^eCo. 
pinion  ;  so  much,  indeed,  as  almost  to  bring  back  the  conflict  Sl'onflict  of 
stween  the  theories  of  general  capacity  and  special  capacities  in  PP   "J0" ^ 
lother  form.    We  have  already  referred  shortly  to  Riche  v.  AMnry  Fompaniet 
y.  Carriage  Co.,in  the  Exchequer  Chamber,  L.  R.  9  Ex.  249,  where  the /Act 
istinct  question  arose  (for  the  first  time  it  is  believed),  whether  the 
ompanies  Act  1862  does  or  does  not  forbid  a  company  formed  under 
to  bind  itself  by  contract  to  an  undertaking  beyond  the  purposes 
pecified  in  the  memorandum  of  association.    It  is  certain  that  no 
Lich  prohibition  is  expressed  in  the  Act,  and  in  the  opinion  of 
llackburn,  Brett,  and  Grove,  JJ.,  there  was  no  sufficient  ground  for 
mplying  it.    This  opinion,  as  we  have  intimated  above  (p.  108)  is 
a  part  founded  on  a  broad  view  of  the  effect  of  the  judgments  of 
he  House  of  Lords  in  Spachman  v.  Evans  "&c.     In  the  opinion  of 
Lrchibald,  Keating,  and  Quain,  JJ.,  on  the  other  hand,  such  a  pro- 
ibition  is  to  be  implied  from  the  general  policy  of  the  Act  and  from 
he  language  of  s.  12.    That  section  says  that  a  company  6hall  not 
Jter  its  memorandum  of  association  except  in  certain  particulars  as  to 
capital  and  shares  (a),  and  these  judges  held  it  to  be  "the  policy  as 
veil  as  the  true  construction  "  of  the  Act  "  to  ignore  (so  to  speak)  the 
existence  of  the  corporation  and  the  power  of  the  shareholders,  even 
vhen  unanimous*,  to  contract  or  act  in  its  name  for  any  purpose  sub- 
itantially  beyond  or  in  excess  of  its  objects  as  defined  by  the  memo- 
fa)  Extended  by  the  Act  of  1867,  ss.  9,  sqq.,  21,  but  only  to  other  matters 
A  the  like  sort. 
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randum  of  association"  (p.  291).  Admitting  that  a  corporation  haa 
prima  facie  as  incident  at  Common  Law  the  large  powers  laid  down 
in  the  SutUm*s  Hospital  case,  10  Co.  Rep.  30  b,  and  citing  the  state- 
ment of  the  law  by  Lord  Cranworth  in  Shrembury  and  Birmingluun 
Ry.  Co.  v.  N.W.Ry.  Co.  (given  above,  p.  101)  the  judgment  of  Archi- 
bald J.  (L.  R.  9  Ex.  pp.  292-3)  proceeds  to  say  that  "  the  presumption, 
of  &  prima  facie  general  authority  to  contract "  is  rebutted  by  the  "  ex- 
press provision  that  the  scope  and  objects  of  the  company  as  originally 
declared  by  its  memorandum  of  association  shall  be  unchangeable." 
The  corporation  may  be  regarded  as  non-existent  for  the  purpose  of 
contracts  beyond  these  objects  ;  and  if  so,  the  individual  assents  of  all 
the  shareholders  cannot  give  the  ideal  legal  body  of  the  corpora- 
tion a  capacity  of  which  the  legislature  has  deprived  it,  so  as  to  render 
an  agreement  substantially  beyond  the  denned  objects  tt  a  contract  of 
the  ideal  legal  body,  which  exists  only  as  a  corporation,  and  with 
powers  and  capacity  which  are  thus  admittedly  exceeded." 

This  opinion  is  now  confirmed  by  the  decision  of  the  House  of 
Lords  (W.  N.  1875.  123),  and  although  for  the  reasons  given  by 
Blackburn  J.  (L.  R.  9  Ex.  271)  the  precise  question,  or  precisely 
analogous  questions  under  other  statutes,  are  not  likely  to  arise  very 
often,  there  can  be  little  doubt  that  this  decision  will  have  a  marked 
influence  on  the  treatment  of  this  whole  branch  of  the  law. 
Inability         It  is  not  proposed  to  enter  on  any  further  discussion  of  the 
tions  to    "  particular  contracts  which  particular  corporate  bodies  have  been 
make  ne-    held  incapable  of  making.     One  class  of  contracts,  however,  is"" 
strumentsT  *n  a  somewhat  peculiar  position  in  this  respect,  and  requires  a  | 
little  separate  consideration.     We  mean  the  contracts  expressed 
in  negotiable  instruments  and  governed  by  the  law  merchant.    It  i 
is  said  and  truly  said  that  as  a  general  rule  a  corporation  cannot 
bind  itself  by  a  negotiable  instrument.   The  origin  and  meaning  of  y 
the  rule  are  easily  misapprehended.     At  first  sight  it  looks  like  an 
obvious  deduction  from  the  doctrine  of  limited  special  capacities. 
If  a  corporation  can  only  make  such  contracts  as  it  is  empowered 
to  make,  then  it  follows  of  course  that  among  other  things  it 
cannot  issue  bills  or  notes  without  express  or  implied  authority 
to  do  so ;  but  'we  have  seen  that  this  ground  is  now  hardly 
tenable.      In  order  to  state  what  we  believe  to  be  the  true  view 
we  must  to  some  extent  anticipate  the  subject  of  the  following 
chapter,  so  far  as  it  relates  to  the  form  of  corporate  contracts. 

The  dim-    The  general  rule  is  that  the  contracts  of  a  corporation  must  be 
culty  is  _  °       ,  i         -i    .,    •  ii  jj    j  x» 

partly        made  under  its  common  seal,  and  it  follows  that  a  corporation 

formal.       cannot  prima  facie  be  bound  by  negotiable  instruments  in  the 
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ordinary  form.      The  only  early  authority  which  is  really  much 
to  the  point  was  argued  and  partly  decided  on  this  footing  (a). 
Of  late  years  incorporated  companies  have  issued  documents 
under  seal  purporting  to  he  negotiable  ;  but  by  the  law  merchant 
an  instrument  under  seal  cannot  be  negotiable,  and  it  is  the 
better  opinion  that  the  fact  of  the  seal  being  a  corporate  one 
makes  no  difference ;  it  cannot  be  taken  as  merely  equivalent  to 
signature  because  the  party  sealing  is  an  artificial  person  and 
unable  to  sign  (6).      Putting  this  last  question  aside,  however,  Partly  in 
there  are  very  many  matters  about  which  a  cor]>oration  can  tne  °on" 
contract  without  seal,  and  in  particular  in  the  case  of  a  trading  bility  of 
corporation  ail  things  naturally  incident  to  the  business  it  carries  JJj^J^ 
on.     Why  should  not  the  agents  who  are  authorized  to  contract  of  part- 
on  behalf  of  the  company  in  the  ordinary  course  of  its  business  ^™n<!y 
he  competent  to  bind  the  company  by  their  acceptances,  &c.,  on 
its  behalf  just  as  a  member  of  an  ordinary  trading  partnership 
can  bind  the  firm  1     There  is  a  twofold  answer  to  tliis  question. 
First,  the  extensive  implied  authority  of  an  ordinary  partner  to 
bind  his  fellows  cannot  be  extended  to  the  case  of  a  numerous 
association,  whether  incorporated  or  not,  whose  members  are 
personally  unknown  to  each  other,  and  it  has  been  often  decided 
that  the  managers  of  such  associations  cannot  bind  the  individual 
members  or  the  corporate  body,  as  the  case  may  be,  by  giving 
negotiable  instruments  in  the  name  of  the  concern,  unless  the 
terms  of  their  particular  authority  enable  them  to  do  so  by 
express  words  or  necessary  implication  (r).     In  the  case  of  a 


(a)  BroughUmv.  Manchester  Water-  (b)  Crouch  v.  Crtdit  Fonder,  L.  R. 

iamb  6%>.  3  B.  ft  Aid.  1.    The  chief  8  Q.  B.  374. 

point  was  on  the  statutes  giving  the  (r)  As  to  unincorporated  joint  stock 
Bank  of  England  exclusive  rights  of  companies  :  Neale  v.  Turton,  4  Bing. 
issuing  notes,  ftc.,  within  certain  149,  Dickinson  v.  Valpy, 10  B.  ft  C. 
limits,  as  to  which  see  Lindley,  1.  128,  Bramah  v.  Robert*,  3  Bing. 
191,  note.  In  Murray  v.  E.  India  Co.  N.  C.  963,  Bult  v.  Morrel,  12  A.  & 
6  B.  ft  Aid.  204,  the  statutory  E.  745,  Brown  v.  Byers,  16  M.  ft  W. 
authority  to  issue  bills  was  not  dis-  252.  As  to  incorporated  companies : 
puted  ;  a  difficulty  was  raised  as  to  Steele  v.  Harmer,  14  M.  ft  W.  831 
the  proper  remedy,  but  disposed  of  {hi  Ex.  Ch.  4  Ex.  1,  not  on  this 
in  the  course  of  argument  (p.  210.)  point),  Thompson  v.  Universal  Sal- 
Other  cases  at  first  sight  like  these  rage  Co.  1  Ex.  694,  Re  Peruvian 
relate  to  the  authority  of  particular  Rys.  Co.  2  Ch.  617  ;  cp.  Expte  City 
agents  to  bind  a  corporate— or  unin-  Bank,  3  Ch.  758,  per  Selwyn,  L.  J. 
corporated— association  irrespective  The  two  last  cases  go  rather  far  in 
of  the  theory  of  corporate  liabilities.  the  direction  of  implying  such  a 
Sec  the  next  note  but  one.  power  from  general  words. 

I 
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corporation  this  authority  must  be  sought  in  its  constitution  as 

set  forth  in  its  special  Act,  articles  of  association,  or  the  like. 

And  partly  Secondly,  the  power  of  even  a  trading  corporation  to  contract 

in  the        without  seal  is  limited  to  things  incidental  to  the  usual  conduct 

peculiar 

character    of  its  business.     But,  as  was  pointed  out  by  a  judge  who  was 

tract6  f°n"  cer*a^y  n°k  disposed  to  take  a  narrow  view  of  corporate  powers, 
exchange,  a  negotiable  instrument  is  not  merely  evidence  of  a  contract,  but 
creates  a  new  contract  and  a  distinct  cause  of  action,  and  "it 
would  be  altogether  contrary  to  the  principles  of  the  law  which 
regulates  such  instruments  that  they  should  be  valid  or  not 
according  as  the  consideration  between  the  original  parties  was 
good  or  bad ;"  and  it  would  be  most  inconvenient  if  one  had 
in  the  case  of  a  corporation  to  inquire  "  whether  the  considera- 
tion in  respect  of  which  the  acceptance  is  given  is  sufficiently 
connected  with  the  purposes  for  which  the  acceptors  are  in- 
corporated M  (a). 

The  result  (though  not  expressed  in  identical  terms  by  the 
several  members  of  the  Court  in  Bateman  v.  Mid  Wales  By. 
Co.  (a)  seems  to  be  that  a  corporation  cannot  be  bound  by  ne- 
gotiable instruments  except  in  one  of  the  following  cases : — 

1.  When  the  negotiation  of  bills  and  notes  is  itself  one  of  the^ 
purposes  for  which  the  corporation  exists — "  within  the  very  / 
scope  and  object  of  their  incorporation  "  (b) — as  with  ther  Bank  ^v 
of  England  and  the  East  India  Company,  and  (it  is  presumed)  ' 
financial  companies  generally,  and  perhaps  even  all  companies 
whose  business  wholly  or  chiefly  consists  in  buying  and  { 
selling  (b). 

2.  When  the  instrument  is  accepted  or  made  by  an  agent  for  "^ 
the  corporation  whom  its  constitution  empowers  to  accept  bills, 
&c,  on  its  behalf  either  by  express  words  or  by  necessary 
implication. 

The  extent  of  these  exceptions  cannot  be  said  to  be  very  pre- 
cisely defined,  and  in  framing  articles  of  association,  Ac.,  it  is 
therefore  desirable  to  insert  express  and  clear  provisions  on  this 
head. 
American       in  America  the  Supreme  Court  has  lately  decided  that  local 
ecmong.    ^jkonties  having  the  usual  powers  of  administration  and  local 

(a)  Per  Erie,  C.  J.,  Bateman  v.  (b)  Per  Montague  Smith,  J.,  L. 

Mid  Wales  By.  Co.,  L.  R.  1  C.  P.      R.   1   C.    P.   512  ;   Ex  parte  City 
499,  509.  Bank,  8  Ch.  758. 
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taxation  nave  not  any  implied  power  to  issue  negotiable  securities 
which  will  be  indisputable  in  the  hands  of  a  l/otia  fide  holder 
for  value  (a),  and  also  (but  not  without  dissent)  that  municipal 
corporations  have  no  such  power ;  "  they  are  not  trading  cor- 
porations and  ought  not  to  become  such  "  (b).     It  seems  how-") 
ever   that   in  American  courts  a  power   to  borrow  money  isV 
held  to  confer  without  more  the  power  of  issuing  negotiable ) 
securities  («). 

The  common  law  doctrine  of  estoppel  (r),  and  the  kindred 
equitable  doctrineofjpart  performance  (it),  apply  to  corporations 
as  well  as  to  natural  persons.  Even  when  the  corporate  seal 
has  been  improperly  affixed  to  a  document  by  a  person  who  has 
the  custody  of  the  seal  for  other  purposes,  the  corporation  may  i 
be  bound  by  conduct  on  the  part  of  its  governing  body  which 
amounts  to  an  estoppel  or  ratification,  but  it  will  not  be  bound  j 
by  anything  less  (<?).  The  principles  applied  in  such  cases  are 
in  truth  independent  of  contract,  and  therefore  no  difficulty 
arises  from  the  want  of  a  contract  under  the  corporate  seal,  or 
non-compliance  with  statutory  forms.  But  it  is  conceived  that 
no  sort  of  estoppel,  part  performance,  or  ratification,  can  bind  a 
corporation  to  a  transaction  which  the  legislature  has  in  sub- 
stance forbidden  it  to  undertake. 


lift 


(a)  Police   Jury    ▼.  Britton,    15 
Wallace  566,  572. 

(b)  The  Mayor  ▼.  Ray,19  Wallace 
469. 

(e)  Webb   v.    Heme    Bay    Com- 
miev'onen,  L.  B.  5  Q.  B.  642. 


(d)  Wilson  v.  West  Hartlepool  By. 
Co.  2  D.  J.  8. 475,  493,  jwr  Turner, 
L.  J. ;  Crook  v.  Corporation  of  Sea- 
ford,  6  Ch.  551. 

(e)  Bank  of  Ireland  v.  Evant' 
Charities,  5H.LC.  389. 
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CHAPTER  TIL 


Form  of  Contract. 


Contrast  of  ACCORDING  to  the  modern  conception  of  contract,   all  agree- 
ments which  satisfy  certain  conditions  of  a  general  kind  are 


modern 
concep- 
tions of 
contracts 
m  giving 
rights  of 
action. 


valid  contracts  and  may  be  sued  upon,  in  the  absence  of  any* 
special  legislation  forbidding  particular  contracts  to  be  made  or 
denying  validity  to  them  unless  made  with  particular  forms. 
This  theory  finds  a  concise  and  complete  expression  in  8.  10  of 
the  Indian  Contract  Act : 

"All  agreements  are  contracts  [?>.,  enforceable  by  law,  s.  2, 
sub.-s.  A.]  if  they  are  made  by  the  free  consent  of  parties  com- 
petent to  contract,  for  a  lawful  consideration  and  with  a  lawful 
object,  and  are  not  hereby  expressly  declared  to  be  void  "  (then 
follows  a  clause  saving  all  formalities  required  in  particular  cases 
by  the  law  of  British  India).  So  thoroughly  has  this  conception 
established  itself  in  recent  times  that,  having  made  the  presence 
of  a  consideration  one  of  the  general  conditions  of  a  valid  con- 
tract, we  are  now  accustomed  to  bring  contracts  under  seal  within 
the  terms  of  the  condition  by  saying  that  where  a  contract  is 
under  seal  the  consideration  is  presumed.  Historically  speaking, 
this  is  a  transparent  fiction.  The  doctrine  of  Consideration  in 
its  present  general  form  is  of  comparatively  modern  origin  even 
if  we  look  to  the  history  of  English  law  alone.  If  we  roughly- 
put  it  halfway  between  ourselves  and  Bracton  we  shall  probably 
be  allowing  it  as  much  antiquity  as  it  can  fairly  claim.  The 
ancient  reason  why  a  deed  could  be  sued  upon  lay  not  in  a  con- 
sideration in  our  present  sense  of  the  word  being  presumed  from 
the  solemnity  of  the  transaction,  but  in  the  solemnity  itself. 
The  forms  of  sealing  and  delivery  come  down  to  us  from  a  time 
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when  the  general  theory  of  the  law  started  from  a  different  or 
even  opposite  point  to  our  own.     The  fundamental  assumption  Ancient 
of  ancient  law  (when  it  has  got  so  far  as  to  recognize  contract  at  g^^oniy 
all)  is  that  the  validity  of  a  contract  depends  not  upon  the  sub-  formal 
stance  of  the  transaction  but  upon  its  form.     The  rule  is  that  "^l**0111- 
formal  contracts  only  can  be  sued  upon :  the  want  of  any  part  of 
the  formalities  is  fatal,  the  fulfilment  of  them  is  conclusive  (a). 
Xot  that  we  find  this  as  an  existing  state  of  things  at  any  trace- 
able period  of  Roman  or  English  law :  considerable  classes  of 
informal  contracts  are  excepted  on  various  grounds  which  are 
practically  reducible    to    "convenience    amounting  almost  to 
necessity":  a  phrase. which  we  here  introduce  by  anticipation 
from  the  modern  learning  as  to  the  informal  contracts  of  cor- 
porations.    When  we  come  to  that  subject  in  a  later  part  of  this 
chapter,  the  reader  will  find  that  the  law  relating  to  the  form  of 
corporate  contracts  is  still  going  through  a  process  of  struggling 
development  not  altogether  unlike  that  which  took  place  in 
earlier  times  with  regard  to  the  contracts  of  natural  persons. 
Both  in  the  Roman  law  as  presented  to  us  in  the  Digest  and  Informal 
Institutes,  and  in  the  English  law  of  the  thirteenth,  and  even  JS^Jj 
down  to  the  latter  part  of  the  fifteenth  century,  the  primitive  only  m  ex- 
doctrine  that  formal  contracts  alone  give  rise  to  actions  is  at  the  ^^8  ** 
base  of  the  whole  learning  of  contracts.     It  is  overlaid  no  doubt  and  old 
with  a  series  of  exceptions — which  in  the  English  system,  so  far  ^n«li8h 
as  one  can  now  judge,   are   decidedly  narrower  in   statement 
and  less  important  in  practice  than  in  the  Roman — but  the 
exceptions  are  not  as  yet  connected  by  any  recognized  general 
principle. 

In  England  we  find  this  theory  expressed  by  Bracton  in  almost 
purely  Roman  language  (b)  which  is  substantially  repeated  in 
Meta.  How  far  the  theory  was  directly  borrowed,  or  how  far  it 
already  existed  as  a  genuine  parallel  development  of  English 
legal  ideas  with  which  the  authorities  of  the  civil  law  were  found 
in  great  measure  to  coincide,  may  perhaps  be  doubtful  (r).  At 
any  rate  the  correspondence  is  so  close  that  some  statement  of 

(a)  Maine,  Ancient  Law  818  sqq.  e.g.  the  verbal  Stipulation  all  but 
(4th  ed.)  disappears  (Cap.  De  Dette,  1.  150, 

(b)  In  Britton  the  substantial  cor-      Clar.  Press  ed.) 

respondence  remains,  but  the  de-  (c)  See     Gttterbock,     Henr.    de 

tails  are  much  more  modified  to  suit      Bracton,  §  18,  p.  107-8,  where  the 
the  real  facts  of  English  practice,      parallel  is  accurately  stated. 
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the  Roman  doctrine  in  its  general  effect  is  almost  necessary  to 
make  its  English  counterpart  intelligible  (a). 

The  Formal  contracts  (legitimae  conventiones)  gave  a  right  of 

dLctiine.  ac^on  irrespective  of  their  subject-matter.  In  Justinian's  time 
the  only  kind  of  formal  contract  in  use  was  the  Stipulation  (b)> 
or  verbal  contract  by  question  and  answer,  the  question  being 
put  by  the  creditor  and  answered  by  the  debtor  (as  Dari 
spondes  1  spondeo :  Promittis?  promitto :  Facies?  faciam). 
Originally  the  question  and  answer  had  been  accompanied  by 
the  symbolic  transaction  of  Ncxum,  and  there  is  reason  to  think 
that  the  Stipulation  was  at  first  confined  to  loans  of  money  (c). 
But  the  nemim  was  abolished,  and  the  Stipulation  (possibly  after 
going  through  a  stage  in  which  there  was  a  fictitious  loan) 
remained  as  a  formal  contract  capable  of  being  applied  to  any 
kind  of  subject-matter  at  the  pleasure  of  the  parties  (d).  Its 
application  was  in  course  of  time  extended  by  the  following 
steps.  1.  The  question  and  answer  were  not  required  to  be  in 
Latin  (e).  2.  An  exact  verbal  correspondence  between  them 
was  not  necessary  (/).  3.  (which  for  our  present  purpose  is 
the  most  important)  an  instrument  in  writing  purporting  to  be 
the  record  of  a  Stipulation  was  treated  as  strong  evidence  of  the 
Stipulation  having  actually  taken  place  (</).  (The  notion  some- 
times met  with  that  if  a  contract  by  verbal  question  and  answer 
was  good,  a  contract  in  writing  must  be  good  a  fortiori,  is  of 
course  a  mere  modern  invention). 

Xitdim  Informal  agreements  (pacta)  did  not  give  any  right  of  action 

pattamaad  ^^out  the  presence  of  something  more  than  the  mere  fact  of 

(a)  What     follows     is     mostly  statement  that  the  Stipulation  "  was 

abridged    from    Savigny,    ObL    2.  entered  into  before  a  magistrate  or 

196  sqq.     Sir  H.  Maine's  account  public  officer  through  the  medium 

in  his  chapter  on  the  Early  History  of  interrogatories  and  answers  (sic) 

of  Contract  is  in  close  agreement  calculated  to  explain  the  nature  and 

with  Savigny's.  extent  of  the  undertaking."     The 

(6)  The  Uterarum,  oblu/atio  (Gal  identification  of  a  deed  with  lite. 

3.  128)  was  obsolete.    What  appears  rarum  oUigatio  (Co.  Lit  1716)   is 

under  that  title   in  the  Institutes  nothing  to  this. 

(3.  21)  is  a  mere  rule  of  evidence  (e)  Gat  3.  93, 1.  3. 15.  de  v.o.  §  1. 

unconnected  with  the  ancient  usage.  (/)  C.  8.  38.  de  conk  et  comm, 

(c)  Sav.  Sysk  5.  532-40.  stipul.  10. 

(d)  In  a  modern  English  book  {g)  C.  8.  38.  de  conk  et  comm. 
which  has  gone  through  several  stipul.  14,  I.  3.  19.  de  inuk  stipul. 
editions   we   find   the   astonishing  §  12. 
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the  agreement  This  something  more  was  called  causa.  Practi- 
cally the  term  covers  a  somewhat  wider  ground  than  our  "  con* 
sideration  executed":  but  it  has  no  general  notion  corresponding 
to  it,  at  least  none  co-extensive  with  the  notion  of  contract ;  it  is 
simply  the  mark,  whatever  that  may  be  in  the  particular  case, 
which  distinguishes  any  particular  class  of  agreements  from  the 
common  herd  of  pacta  and  makes  them  actionable.  Informal 
agreements  not  coming  within  any  of  the  privileged  classes  were 
called  nuda  pacta  and  could  not  be  sued  on  (a). 

The  further  application  of  this  metaphor  by  speaking  of  the 
causa  when  it  exists  as  the  clothing  or  vesture  of  the  agreement 
is  without  classical  authority  but  very  common :  it  is  adopted 
to  the  full  extent  by  our  own  early  writers  (b).  The  metaphor 
is  in  itself  natural  enough,  and  not  confined  to  legal  usage :  in 
the  late  Sir  H.  Holland's  posthumous  essays  we  read  of  "a 
naked  inference  now  clothed  with  a  positive  cause'9  by  the 
discoveries  of  spectrum  analysis. 

The  term  nudum  pactum  is  sometimes  used,  however,  with  a 
special  and  rather  different  meaning,  to  express  the  rule  of  the 
civil  law  that  a  contract  without  delivery  will  not  pass  pro* 
perty  (c). 

The  privileged  informal  contracts  were  the  following :  (a))What  in- 
Real  contracts,  where  the  causa  consisted  in  the  delivery  of  for^!jL- 
money  or  goods  :  namely  mutui  datio,  wmmodutwn,  deposUiunHmiotia* 
pignut:  corresponding  to  our  bailments.     This  class  was  expanded  rWo* 
within  historical  times  to  cover  the  so-called  innominate  con- 
tracts denoted  by  the  formula  Do  ut  des,  &c.  (d),  so  that  there 
was  an  enforceable  obligation  re  contractu  wherever,  as  we  should 
say,  there  was  a  consideration  executed :   yet  the  procedure 

(a)  They   gave   rise  however  to  bus  et  usucapionibus  dominia  rerum, 

imperfect  or  "  natural M  obligations  non    nudis    pactis,    transferuntur. 

which  had  other  legal  effects.  Cod.    2.  3.  de  pacta,  20.    But  the 

(6)  "  Obligatio    quatuor    species  context  is  not  preserved,  and  the 

habet  quibus  contrahitar  et  plura  particular  pactum  in  question  may 

vestimenta,"  Bracton,  99a.  "Obli-  perhaps  have   been  nudum  in  the 

gacioun    deit    estre    vestue    de    v.  general  sense  too. 
manere8  de  garnisementz,"  Britton  (</)  Aut  enim  do  tibi  nt  des,  aut 

1.  156.    Austin  (2.  1016,  3rd  ed.)  do  ut  facias,  aut  facio  ut  des,  aut 

speaks  per  incuriam  of  the  right  of  facio  nt  facias ;  in  quibus  quaeritur 

action  itself,  instead  of  that  which  quae  obligatio  nascatur.     I).  19.  5, 

gives    the    right,     as    being    the  de  praescr.   verbis,    5  pr.  and  see 

"clothing."  Vangerow,    Pand.   §    599   (3.  234. 

[c)  Austin,  2.  1002,    Traditioni*  7th  ed.) 
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in  the  different  classes  of  cases  was  by  no  means  uniform  (a). 
(ft).  Consensual  contracts,  being  contracts  of  constant  occurrenceA 
in  daily  life  in  which  no  causa  was  required  beyond  the  nature  of  1 
the  transaction  itself.     Four  such  contracts  were  recognized  from/ 
the  earliest  times  of  which  we  know  anything,  namely  Sale,  Hire,  T 
Partnership,  and  Agency.     (Emtio  Venditio,  Locatio  Conductio,  \ 
Societas,  Mandatum).     To  this  class  great  additions  were  madc^ 
in  later  times.     Subsidiary  contracts  (pacta  adiecta)  entered  into 
at  the  same  time  and  in  connexion  with  contracts  of  an  already 
enforceable  class  became  likewise  enforceable  :  and  divers  kinds 
of  informal  contracts  were  specially  made  actionable  by  the 
Edict  and  by  imperial  constitutions,  the  most  material  of  these 
being  the  constitutumf  covering  the  English  heads  of  account 
statcd_Kii&  guaranty  (b).     Even  after  all  these  extensions,  how- 
ever, matters  stood  thus :  "  The  Stipulation,  as  the  only  formal 
agreement  existing  in  Justinian's  time,  gave  a  right  of  action. 
Certain  particular  classes  of  agreements  also  gavo  a  right  of 
action  even  if  informally  made.     All  other  informal  agreements 
(nuda  pacta)  gave  none.     This  last  proposition,  that  nnda  pacta 
gave  no  right  of  action,  may  be  regarded  as  the  most  characteristic 
principle  of  the  Koman  law  of  Contract "  (c).     The  reader  will 
now  sec  the  importance  of  bearing  in  mind  that  in  Roman,  and  I 
therefore  also  in  early  English  law,  nudum  pactum  does  not  I 
mean  an  agreement  made  without  consideration. 
Modern  So  far  the  Roman  theory.     When  it  came  to  be  adopted  or  , 

revived  in  "Western  Christendom,  what  happened  in  Germany 
was,  according  to  Savigny,  that  the  form  of  the  Stipulation  being 
foreign  and  unsupported  by  any  real  national  custom  like  that  J 
which  kept  it  alive  among  the  Romans,  never  found  its  way  into  I 
practice  :  and  as  there  was  nothing  to  put  in  its  place,  the  dis-   i 
tinction  between  formal  and  informal  agreements  disappeared  (d).    \ 
The  conclusion  is  that  in  the  modern  Roman  law  of  Germany    / 
the  requirement  of  causa  does  not  exist.     But  this  conclusion  is  / 
by  no  means  undisputed  ;  in  fact  there  is  a  decided  conflict  of 
opinion  among  modern  writers,  though  the  greater  weight  of 
authorities  appears  to  be  for  the  proposition  hero  stated.     It  has 

(a)  Dig.  l.c.  §§.  1-4.  present  purpose. 

(b)  The  establishment  of  emphy-  (r)  Sav.  ObL  2.  231. 
teusis  as  a  distict  species  of  con-  (d)  Sav.  ObL  2.  239. 
tract  is  of  minor  importance  for  our 
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even  been  maintained  that  a  causa  was  required  for  the  full 
validity  of  a  Stipulation  in  the  Roman  law  itself  (a).     Some* 
thing  of  the  same  kind  seems  to  have  happened  in  ScotlandJ 
where  no  consideration  is   needed   to  make  a  contract  bind- 
ing:   this  is  qualified  however  by  the  rule  that  a  gratuitou 
promise  cannot  be  proved  by  oral  evidence  but  only  by  writ 
ing  (6).     In  French  jurisprudence  on  the  other  hand  the  Roman\ 
causa  has  persisted  (though  in  a  pretty  liberal  interpretation)! 
as  a  needful  ingredient  of  every  binding  contract.     Instead  of  > 
pacta  becoming  legitimae  convent tones,  the  leyitimac  convent ioncs 
have  simply  vanished.     "Wo  shall  see  more  of  this  in  the  next , 
chapter. 

But  our  English  authors  did  find  something  to  put  in  the  Corres- 
place   of  the  Stipulation :  namely  the  solemnities  of  a  deed.  ^J^f 
Bracton  after  setting  forth  almost  in  the  very  words  of  the  Insti-  doctrine  in 
tutes  how  "  Verbis  contrahitur  obligatio  per  stipulationcm"  (c)  ^^°n* 
&c.  adds  :    "  Et    quod  per  script uram  fieri    possit  stipulatio 
et   obligatio    videtur,   quia  si   scriptum  fuerit  in  instrumento 
aliquem  promisisse,  pcrinde  habetur  ac  si  interrogatione  prae- 
cedente  responsum  sit.1'  ((V),    There  is  no  doubt  that  he  means 
only  a  writing  under  seal,  though  it  is  not  so  expressed  :  Fleta 
does  say  in  so   many  words  that  a  writing  unsealed  will  not 
do  (e).     The  equivalent  for  the  Konian  Stipulation  being  thus 
fixed,  the  classes  of  Heal  and  Consensual  contracts  are  recognized, 
in  the  terms  of  Eoman  law  so  far  as  the  recognition  goes  :  but 
the  Consensual  contracts  arc  so  meagrely  handled  that  it  looks 
as  if  they  were  introduced  only  for  form's  sake   (/).     We  hear 
of  nothing  corresponding  to  the  later  ltonian  extensions  of  the 
validity  of  informal  agreements.     Such  agreements  in  general 
give  no  right  of  action  :  in  Glanville  it  is  expressly  said :  "  Pri- 

(a)  See  Vangerow,  Pand.  §  600  solum  gufficiet  Bcriptura  nisi  Bigilli 
(3,  244).  munimine  stipulantis  roboretnr  cum 

(b)  Erskine,  Pr.  of  Law  of  Sc.  testimonio  fide  dignorum  praesen- 
Bk.  3,  Tit.  2,  §  1  ;  Bk.  4,  Tit.  2,  tium.  The  wrong  use  of  $tipulans 
§11.  for  the  covenantor  deserves  remark. 

(e)  One  may  doubt  whether  an  (/)  Gttterbock  (p.  113)  justly  re- 
English  court  ever  in  fact  enforced  marks  that  what  Bracton  says  of  the 
or  would  have  enforced  a  Stipulation  Contract  of  Sale  in  another  place 
proper,  as  well  as  whether  it  ever  (fo.  61  b)  shows  that  it  was  not  a 
entertained  an  "  actio  legia  Aquiliae  true  consensual  contract  in  his  view, 
de  hominibus  per  feloniam  occisis,"  The  passage  is  curious,  inasmuch  as 
fo.  1036.  it  contradicts  the   modern  law  of 

(d)  99  b,  100  a.  England  in  nearly  all  points,  and 

(c)  Lib.   2,  c.   60,  §  25.     Non  the  civil  law  in  most. 
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tury. 
Debt  on 
covenant. 


(  Ifebt  on 
\  simple 
J  contract, 
\  detinue, 
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vatas  conventiones  non  solet  curia  donrini  regis  tueri"  (a),  in  a 
context  suggesting  that  in  his  time  even  the  regular  Consensual 
contracts  of  the  civil  law  fell  within  the  proposition. 

The  sum  of  the  matter  seems  to  have  been  thus.  As  to  formal 
contracts :  A  contract  under  seal  could  be  enforced  by  action  of 
debt  (jrtacitum  de  debito).  It  was  a  good  defence  that 
the  party's  seal  had  been  lost  and  affixed  by  a  stranger 
without  his  knowledge,  at  least  if  the  owner  had  given 
public  notice  of  the  loss  (b)  ;  but  not  if  it  had  been 
misapplied  by  a  person  in  whose  custody  it  was ;  for  then,  it  was 
said,  it  was  his  own  fault  for  not  having  it  in  better  keeping. 
This  detail  shows  how  much  more  archaic  English  law  still  was 
than  the  developed  Roman  system  from  which  it  borrowed  much 
of  its  language  :  and  also  that  delivery  was  not  then  known  as 
one  of  the  essential  requisites  of  a  deed.  As  to  informal  con- 
tracts :  An  action  of  debt  might  be  brought  for  money  lent,  or 
the  price  of  goods  sold  and  delivered,  and  an  action  of  detinue 
(which  was  but  a  species  of  debt)  for  chattels  bailed  (c).  And 
probably  an  action  of  debt  might  be  maintained  for  work  done 
or  on  other  consideration  completely  executed.  At  least  the 
contractus  innominati  (do  ut  dcs  &c.)  are  distinctly  recognized 
by  the  text-writers,  though  in  Bracton  strangely  out  of  their 
natural  place,  under  the  head  of  conditional  grants  (Bracton  18  by 
19  a;  Fleta  1.  2.  c.  60  §  23)  (d).  About  two  centuries  later  we  find 
it  quite  clear  that  an  action  of  debt  will  lie  on  any  consideration 
executed  (though  the  term  is  not  used)  and  also — which  marks 
a  decided  advance  since  Bracton's  time — that  on  a  contract  for 
the  sale  of  either  goods  or  land  an  action  may  be  maintained  for  the 
price  .before  the  goods  are  delivered  or  seisin  given  of  the  land  («). 


{ 


(a)  Lib.  10,  c.  18.  "  Curia  domini 
regit "  is  significant,-  for  the  eccle- 
siastical courts  did  take  cognizance 
of  breaches  of  informal  agreements 
as  being  against  good  conscience, 
ib.  c.  12,  and  see  Archdeacon  Hale's 
Seriesof  Precedents  and  Proceedings, 
where  several  instances  will  be  found. 
It  is  worth  noting  that  they  seem 
to  cease  after  the  end  of  the  15th 
century,  i.e.  when  the  action  of 
assumpsit  in  the  temporal  courts 
had  become  well  established. 

(b)  Glanville  (L.  10,  c  12)  has  not 
even  this :  Britton,  1.  164, 166  as  in 


the  text.  "  Pur  ceo  qe  il  ad  conu  le  f  et 
estre  soen  en  partie,  soit  agarde*  pur 
le  pleyntif  et  se  purveye  autre  foiz 
le  defendaunt  de  meillour  gardeyn." 
Cp.  Fleta,  L  6,  c.  33,  §  2  ;  a  34,  §  4. 

(c)  For  the  precise  difference  in 
the  developed  forms  of  pleading  see 
per  Maule  J.  15  C.  B.  303. 

(d)  In  Bracton  fo.  19a,  lines  14, 
15,  si  (the  second)  and  possunt  are 
obvious  misprints  for  sed  and  possum^ 
also  we  must  read  with  Gttterbock 
"  ut  repetere  non  possim." 

{e)  Y.  B.  Mich.  87  H.  6  [A.D. 
1459]  8,  pi.  18,  by  Priaot,  C.  J. 
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Obligations  quasi  ex  contractu  might  in  some  cases  at  least  be 
enforced  by  action  of  debt  Such  an  action  brought  to  recover 
money  paid  on  a  failure  of  consideration  was  held  good  in  form 
(though  there  was  in  fact  a  covenant),  Y.  B.  21  &  22  Ed.  1, 
p.  600  (Rolls  ed.)  [A.D.  1294]  where  it  is  also  said  that  money 
paid  as  the  price  of  land  might  be  recovered  back  in  an  action  of 
debt  if  the  seller  would  not  enfeoff  the  buyer.  This  action  was 
probably  a  direct  imitation  of  the  Roman  Conditions,  and  must 
not  be  confused  with  the  modern  action  of  assumpsit  on  the 
"  common  counts." 

The  action  of  account  was  also  in  use,  see  52  Hen.  3  (Stat.  Account 
Marlb.)  c.   17,  13  ed.  1  (Stat.  Westra.  2)  c.  23.     It  seems  to 
have  been  for  a  long  time  a  remedy  of  wide  application  (some- 
times exclusively,  sometimes  concurrently  with  debt)  to  enforce 
claims  of  the  kind  which  in  modern  times  have  been  the  subject 
of  actions  of  assumpsit  for  money  had  and  received  or  the  like. 
It  covered  apparently  all  sorts  of  cases  where  money  had  been 
paid  on  condition  or  to  be  dealt  with  in  some  way  prescribed  by 
the  person  paying  it  (see  cases  in  1  Rol.  Abr.  116).     One  must 
not  be  misled  by  the  statement  that  "  no  man  shall  be  charged 
in  account  but  as  guardian  in  socage,  bailiff  or  receiver"  (11  Co. 
Rep.  89,  Co.  lit.  172  a) :  for  it  is  also  said  "  a  man  shall  have 
a  writ  of  account  against  one  as  bailiff  or  receiver  where  he  was 
not  his  bailiff  or  receiver :  for  if  a  man  receive  money  for  my 
use  I  shall  have  an  account  against  hiin  as  receiver ;  or  if  a  man 
deliver  money  unto  another  to  deliver  over  unto  me,  I  shall  have 
an  account  against  him  as  my  receiver  n  (F.N.B.  116  Q).     Tins 
action  might  be  brought  by  one  partner  against  another  (ib.  117  D). 
At  common  law  it  could  not  be  brought  by  executors,  except,  it 
seems,  in  the  case  of  merchants,  nor  against  them  unless  at  the 
suit  of  the  crown  (Co.  Lit.  90  b,  and  sec  Earl  of  Devonshire's 
ca.   11   Rep.   89):   but  it  was  made  applicable  both  for  and 
against  executors  by  various  statutes  to  which  it  is  needless  to 
refer  particularly  (a).     In  modern  times  this  action  has  become 
all  but  obsolete  (b). 


(a)    The  action  is  given  a/jaintt      a.  27. 
executors  by  4  &  5  Ann.  c  3  (Rev.  (6)  See  Lindley  Ptnp.  1.  66.  note 

Stat ;  4  Ann.   c   16  in  Ruffhead)      r,  2.  909,  note  c, 


124  CHAP.    III.    FORM   OP  CONTRACT. 

On  informal  executory  agreements  there  was  in  general  no 
remedy  in  the  King's  Courts.  The  Ecclesiastical  Courts  however 
took  notice  of  them  (see  note  p.  122  mpra) :  and  it  may  well  be 
that  executory  mercantile  contracts  were  also  recognized  in  the 
Where  no  special  courts  which  administered  the  law  merchant.     But  we 
atoommon  cann°t;  here   attempt   to   throw  any  light  on  that  which  Mr. 
law.  Justice  Blackburn  has  found  to  be  one  of  the  obscurest  passages 

in  the  history  of  English  law  (a).  Also  there  are  traces  of  ex- 
ceptions by  local  custom.  We  read  in  F.  X.  B.  146  A.  that 
"  in  London  a  man  shall  have  a  writ  of  covenant  without  a 
deed  for  the  covenant  broken,"  but  the  authorities  referred  to 
do  not  bear  this  out  (b). 

Later  in-  It  is  not  without  significance  that  when  a  general  remedy  was^v 
of  assump.  ftk  k8*  f°un<l  indispensable  it  was  introduced  in  the  form  of  J 
at.  an  action  nominally  ex  delicto — to  wit  the  variety  of  trespass  ( 

on  the  case  which  ultimately  became  the  familiar  action  of  ( 
assumpsit  and  the  ordinary  way  of  enforcing  simple  contracts.  J 
The  final  prevalence  of  assumpsit  over  debt  was  no  doubt  much 
aided  by  the  defendant  not  being  able  to  wage  his  law  and  by 
certain  other  advantages  :  but  the  reason  of  its  original  intro- 
duction was  to  supply  a  remedy  where  debt  would  not  lie  at 
all.  This  was  not  effected  without  some  failures.  The  first 
recorded  case  is  abridged  by  Reeves,  and  translated  by  Mr. 
C.  P.  Cooper  (c),  but  is  curious  enough  to  bear  repeating.  The 
action  was  against  a  carpenter  for  having  failed  to  build  certain 
houses  as  he  had  contracted  to  do.  The  writ  ran  thus  :  "  Quaro 
cum  idem  [the  defendant]  ad  quasdam  domos  ipsius  Laurentii 
[the  plaintiff]  bene  et  fideliter  infra  certuni  tcmpus  do  novo 
construend'  apud  Grimesby  assumpsisset,  praedictus  tamen  T. 
domos  ipsius  L.  infra  tompus  praedictum,  &c.,  construere  non 
curavit  ad  dampnum  ipsius  Laurentii  decern  libr',  &c."  Tho 
report  proceeds  to  this  effect : — 

(a)  Blackburn  on  the  Contract  of  Bristol  "  that   convcntio   ore   Units 

Sale,  207-8.      In  addition  to    the  facta  shall  bind  the  covenantor  aa 

quotation  there  from  the  Year  Book  strongly  as    if   it  were  made    by 

of  Ed.  4,  see  now  Y.  B.  21  &  22  writing,"  which  being  taken  strictly 

Ed.  1,  p.  458.  was  held  not  to  bind  executors. 

(6)  The  Year  Book  27  H.  6.  10,  (c)  Hist  Eng.  Law  (Ed.  Finla- 

pi.  6,  shows  only  that  by  the  custom  Bon),  2.508,  1  C.  P.  Cooper,  Appx. 

of  London  a  covenant  to  repair  by  549,  where  subsequent  case*  are  also 

the  lessor  was  implied  in  leases  :  the  collected  and  translated, 
case  in  1  Leo.  2  allows  a  custom  at 
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1  T«7wi7.— Sir,  you  see  well  that  his  count  is  on  a  covenant, 
and  he  shows  no  such  thing  :  judgment 

Gascoujne. — Seeing  that  you  answer  nothing,  we  ask  judg- 
ment and  pray  for  our  damages. 

Tintit. — This  is  covenant  or  nothing  (ceo  eit  merement  un 
covenant). 

Brcnchedey,  J. — It  is  so  :  perhaps  it  would  have  heen  other- 
wise had  it  been  averred  that  the  work  was  begun  and  then  by 
negligence  left  unfinished. 

(Hankftnvt,  J.  observed  that  an  action  on  the  Statute  of 
Labourers  might  meet  the  case.) 

RickJiill,  J. — For  that  you  have  counted  on  a  covenant  and 
show  none,  take  nothing  by  your  writ  but  be  in  mercy  "  («). 

This  was  followed  by  at  least  one  similar  decision  (b),  but  v 
early  in   the  _reign_  oX,Hearj..YI»    a  like  action  was  brought) 
against  one  Watkins  for  failure  to  build  a  mill  within  the  time  | 
for  which  he  had  promised  it,  and  two  out  of  three  judges  > 
(Babington,  C.J.  and  Cockaine,  J.)  were  decidedly  in  favour  of 
the  action  being   maintainable  and  called  on  the  defendant's 
counsel  to  plead  over  to  the  merits  (c).     Martin,  J.  dissented, 
insisting  that  an  action  of  trespass  woidd  not  lie  for  a  mere 
non-feasance  :  a  difficulty  by  no  means  frivolous  in  itself.     "  If 
this  action  is  to  be  maintained  on  this  matter,"  he  said,  "  one 
shall  have  an  action  of   trespass  on  every  agreement  that  is 
broken  in  the  world  '—which  was  the  very  thing  sought,  and 
go  it  came  to  pass  in  the  two  following  reigns,  when  the  general 
application  of  the  action  of  assumpsit  was  well  established  (sec 
Beeves,  3.  182,  403).     It  is  only  since  the  Common  Law  Pro- 
cedure Act  that  there  has  been  in  form  as  well  as  in  substance 
a  consistent  and  appropriate  procedure  for  enforcing  executory 
simple  contracts. 

"We  need  not  stop  to  consider  the  requisites  of  a  deed,  but  it  Rule  that 
may  be  noticed  that  when  the  books  (e.g.  Shepp.  Touchst.  54)  %Z*^£n 
say  a  deed  must  be  written  on  parchment  or  paper,  not  on  on  wood, 
wood,  &c,  this  is  not  due,  as  a  modern  reader  might  at  first  ^tedori- 
sight  think,  to  mere  exuberance  of  fancy  or  abundance  of  cau-  gin  thereof, 
tion.    The  key  is  to  be  found,  we  believe,  in  the  common  use  of 

(a)  Mich.  2  H.  4,  36,  pi.  9.  (c)  Hil.  3  H.  6,  36,  pL  33. 

\b)  Mich.  11  H.  4.  33,  pL  60. 
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wooden  tallies  as  records  of  contracts  in  the  middle  ages,  and  in 
the  fuller  statement  of  Fitzherbert  (F.  N.  B.  122  I)  that  if  such 
a  tally  is  sealed  and  delivered  by  the  party  it  will  not  be  a  deed. 
The  Year  Books  there  referred  to  (so  far  as  we  can  verify  the 
references :  some  are  wrong  and  we  have  not  been  able  to  set 
them  right)  show  that  attempts  were  in  fact  made  to  rely  on 
Bealed  tallies  as  equivalent  to  deeds.  These  tallies  were  no 
doubt  written  upon  as  well  as  notched,  so  that  nothing  could  be 
laid  hold  of  to  refuse  them  the  description  of  deeds  but  the 
fact  of  their  being  wooden  :  the  writing  is  expressly  men- 
tioned in  one  case  (a),  and  the  Exchequer  tallies  used  till  within 
recent  times  were  likewise  written  upon  (ft). 

Require-  The  foregoing  sketch  has  shown  how  in  the  ancient  view  no 
form  now  i^011***!  contract  is  good  unless  it  falls  within  some  exceptionally 
treated  as  favoured  class  :  the  modern  view  to  which  the  law  of  England 
tion.eXCeP  nas  now  l°no  come  roun(l  k  the  reverse,  namely  that  no  con- 
tract need  be  in  any  particular  form  unless  it  belongs  to  some 
class  in  which  a  particular  form  is  specially  required. 


Contracts 
of  Record. 


Before  we  say  anything  of  these  classes  it  must  be  mentioned 
that  contracts  under  seal  are  not  the  only  formal  contracts  known 
to  English  law.     There  are  certain  "  contracts  of  record  "  which 
are  of  a  yet  higher  nature  than  contracts  by  deed.   The  judgment 
of  a  Court  of  Record  is  treated  for  some  purposes  as  a  contract : 
and  a  recognizance,  i.e.  "  a  writing  obligatory  acknowledged  before 
a  judge  or  other  officer  having  authority  for  that  purpose  and 
enrolled  in  a  Court  of  Record  "  is  strictly  and  properly  a  contract 
entered  into  with   the   Crown  in  its  judicial  capacity.     The^ 
statutory  forms  of  security  known  as  statutes  merchant,  statutes  l 
staple,  and  recognizances  in  the  nature  of  a  statute  staple,  were\ 
likewise  of  record,  but  they  have  long  since  fallen  out  of  use  (c)J 


(a)  Trin.  12  H.  4.  23,  pL  3. 
The  other  cases  we  have  been  able 
to  find  are  Pasch.  25  £.  3.  83 
(wrongly  referred  to  as  40  in  the 
last  case  and  in  the  margin  of 
Fitzh.)  pL  9,  where  the  reporter 
notes  it  is  said  to  be  [by  custom] 
otherwise  in  London  ;  and  Trin.  44 
Ed.  3.  21,  pL  23. 

(b)  See  account  of  them  in  Penny 
Cyclopaedia,  s,  v.  Tally.    The  use  of 


tallies  appears  not  to  be  obsolete  on 
the  Continent.  The  French  (art. 
1333)  and  Italian  (art.  1332)  Civil 
Codes  expressly  admit  them  as 
evidence  between  traders  who  keep 
their  accounts  in  this  way. 

(c)  As  to  Contracts  of  Record, 
Bee  Leake,  Chap.  1,  Sect  3,  and  for 
an  account  of  statutes  merchant, 
&c.  2  Wms.  Saund.  216-222. 
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The  kinds  of  contracts  subject  to  restrictions  of  form  are  these :  Contracts  \ 

(1).  At  common  law,  the  contracts  of  corporations.  The  rule  Jjjjjjjjj*0  X 
that  such  contracts  must  in  general  be  under  seal  is  remarkable  forms.  /  ' 
as  not  being  an  institution  of  modern  positive  law  but  a  survival 
from  a  time  when  the  modern  doctrine  of  contracts  was  yet 
unformed.  Of  late  years  great  encroachments  have  been  made 
upon  it,  which  have  probably  not  reached  their  final  limits ;  as  it 
stands  the  law  is  in  a  state  of  transition  or  fluctuation  on  some 
points,  and  demands  careful  consideration.  Both  the  historical 
and  the  practical  reason  lead  us  to  give  this  topic  the  first  place. 

(2).  Partly  by  the  law  merchant  and  partly  by  statute,  the 
peculiar  contracts  expressed  in  negotiable  instruments. 

(3).  By  statute  only — 

A.  The  various  contracts  within  the  Statute  of  Frauds.  Certain 
sales  and  dispositions  of  property  are  regulated  by  other  statutes, 
but  mostly  as  transfers  of  ownership  or  of  rights  good  against 
third  persons  rather  than  as  agreements  between  the  parties. 

B.  Marine  insurances. 

C.  Transfer  of  shares  in  companies  (generally). 

D.  Acknowledgment  of  debts  barred  by  the  Statute  of 
Limitation  of  James  I. 

E.  Marriage :  This,  although  we  do  not  mean  to  enter  on  the 
Bubject  of  the  Marriage  Acts,  must  be  mentioned  here  to  com- 
plete the  list 

1.  As  to  Contracts  of  Corporations. 
The  doctrine  of  the  common  law  was  that  corporations  could  Corpora- 
bind  themselves  only  under  their  common  seal,  except  in  small  oidnile : 
matters  of  daily  occurrence,  as  the  appointment  of  household  Seal  gene* 
servants  and  the  like  («).     The  principle  of  these  exceptions  quired?" 
being,  in  the  words  of  the  Court  of  Exchequer  Chamber,  "  con* 
venience  amounting  almost  to  necessity  "  (b),  the  vast  increase  in 
the  extent,  importance,  and  variety  of  corporate  dealings  which 
has  taken  place  in  modern  times  has  led  to  a  corresponding 
increase  of  the  exceptions.     Before  considering  these,  however, 
it  is  well  to  cite  an  approved  judicial  statement  of  the  rule,  and 
of  the  reasons  that  may  be  given  for  it : — 

(a)  1  Wms.  Saand.  615,  616,  and  v.  Robertton,  5  M.  ft  Gr.  182. 

tee  old  authorities  collected  in  note*  (©)  Church  v.  Imperial  Gas,  Ac, 

to  Arnold  v.  Mayor  of  PooU,  4  M.  &  Company,  6A.AE,  846,  861. 
Gr.  876,  and  Fi&mongcri  Company 
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"  The  seal  is  required  as  authenticating  the  concurrence  of  the 
whole  body  corporate.  If  the  legislature,  in  erecting  a  body  corporate, 
invest  any  member  of  it,  either  expressly  or  impliedly,  with  authority 
to  bind  the  whole  body  by  his  mere  signature  or  otherwise,  then 
undoubtedly  the  adding  a  seal  would  be  matter  purely  of  form  and 
not  of  substance.  Everyone,becoming  a  member  of  such  a  corporation, 
knows  that  he  is  liable  to  be  bound  in  his  corporate  character  by  such 
an  act  j  and  persons  dealing  with  the  corporation  know  that  by  such 
an  act  the  body  will  be  bound.  But  in  other  cases  the  seal  is  the  only- 
authentic  evidence  of  what  the  corporation  has  done  or  agreed  to  do. 
The  resolution  of  a  meeting,  however  numerously  attended,  is,  after 
all,  not  the  act  of  the  whole  body.  Every  member  knows  he  is  bound 
by  what  is  done  under  the  corporate  seal  and  by  nothing  else.  It  is 
a  great  mistake,  therefore,  to  speak  of  the  necessity  for  a  seal  as  a 
relic  of  ignorant  times.  It  is  no  such  thing  :  either  a  seal  or  some 
substitute  for  a  seal,  which  by  law  shall  be  taken  as  conclusively 
evidencing  the  sense  of  a  whole  body  corporate,  is  a  necessity  inherent 
in  the  very  nature  of  a  corporation  "  (a). 

It  is,  no  doubt,  a  matter  of  "inherent  necessity"  that  an 
artificial  person  can  do  nothing  save  by  an  agent:  and  the 
common  seal  in  the  agent's  custody,  when  an  act  in  the  law 
purports  to  be  the  act  of  the  corporation  itself,  or  his  authqrity 
under  seal,  when  it  purports  to  be  the  act  of  an  agent  for  tho 
corporation,  is  in  English  law  the  recognized  symbol  of  his 
authority.  But  there  is  no  reason  in  the  nature  of  things  why 
his  authority  should  not  be  manifested  in  other  ways  :  nor  is  the 
seal  of  itself  conclusive,  for  an  instrument  to  which  it  is  in  fact 
affixed  without  authority  is  not  binding  on  the  corporation  (ft). 
On  the  other  hand  although  it  is  usual  and  desirable  for  the  deed 
of  a  corporation  to  be  sealed  with  its  proper  corporate  seal,  it  is 
laid  down  by  high  authorities  that  any  seal  will  do  (c).  A 
company  under  the  Companies  Act,  1862,  must  have  its  name 

(a)  Mayor  of  Ludlow  v.  CJtarlton,  only  on  the  ground  of  convenience 
r.  M.  &  W.  815,  823,  adopted  by  and  without  any  authority.  The 
Pollock,  B.,  in  Mayor  of  Kidder'  like  rule  as  to  sealing  by  an  incli- 
minster  v.  Ilhrdmck,  L.  R.  9  Ex.  at  vidual  is  quite  clear  and  at  least  as 
p.  24,  and  Bee  per  Keating,  J.,  Austin  old  as  Bracton  :  Non  multum  refert 
v.  Quardian*  of  Bethnal  Green,  L.  utrum  [charta]  proprio  vel  alieno 
It.  9  C.  P.  at  p.  95.  sigillo   sit    signata,    cum    semel    a 

(b)  Bank  of  Jrdand  v.  Evan*'  donatore  coram  testibus  ad  hoc 
CJuiritUi,  5  H.  L.  C.  889.  vocatis  recognita  et  concessa  fuerit, 

(c)  10  Co.Rep.306,Shepp.Touchst  fo.  38a.  Cp.  Britton,  1.  257  (Claren- 
57,  supra,  p.  96.    Yet  the  rule  is      don  Press  ed.) 

doubted,  Grant  on  Corp.  59,  but 
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engraved  in  legible  characters  on  its  seal,  and  any  director,  &c, 
using  as  the  seal  of  the  company  any  seal  on  which  the  name  is 
not  so  engraved  is  subject  to  a  penalty  of  50/.  (as.  41,  42) :  but 
this  would  not,  it  is  conceived,  prevent  instruments  so  executed 
from  binding  the  company  (a).  The  seal  of  a  building  society 
incorporated  under  the  Building  Societies  Act,  1874  (37  <fc  38 
Vict.,  c.  42,  8.  16,  sub-s.  10),  "shall  in  all  cases  bear  the 
registered  name  thereof/'  but  no  penalty  or  other  consequence  U 

annexed  to  the  non-observance  of  this  direction. 

% 

We  now  turn  to  the  exceptions.     According  to  the  modern\Modeni 
authorities  it  is  now  established,  though  not  till  after  sundry  fr£^°f* 
conflicting  decisions,  that  the  "  principle  of  convenience  amoiint-K'olumbi* 
ing   almost  to   necessity"  will  cover  all  contracts   which  can!Kon(3u. 
fairly  be  treated  as  necessary  and  incidental  to  the  purpose*  for  |>reme 
which  the  corporation  exists  :  and  that  in  the  case  of  a  trading  j^g*) 
corporation  all  contracts  made  in  the   ordinary  course  of  its 
business  or  for  purposes  connected  therewith  fall  within  this 
description.     The  same  or  even  a  wider  conclusion  was  much 
earlier  arrived  at  in  the  United  States.     As  long  ago  as  1813  the 
law  was  thus  stated  by  the  Supreme  Court : — 

u  It  would  seem  to  be  a  sound  rule  of  law  that  wherever  a  cor- 
poration is  acting  within  the  scope  of  the  legitimate  purposes  of  its 
institution  all  parole  contracts  made  by  its  authorized  agents  are 
express  promises  of  the  corporation,  and  all  duties  imposed  on  them 
by  law,  and  all  benefits  conferred  at  their  request,  raise  implied  pro- 
mises for  the  enforcement  of  which  an  action  may  well  lie  (&)." 

This  broad  statement  cannot  at  present  be  said  to  be  correct  Not  so 
in  England  except  for  trading  corporations,  and  it  may  be  also  j^,^ 
for  non-trading   corporations  established  in  modern  times  for 
special  purposes :  and  with  all  respect  for  the  reasons  of  the 
Court  of  Exchequer  in  Mayor  of  LwUow  v.  Charlton,  (r)  one  may 
perhaps  venture  to  regret  that  wo  have  not  adopted  the  rule  kid 

(a)  Notwithstanding  the  statutory  and  1867,  Bee  the  Companies  Act 
penalty,  there  is  an  instance  on  re-  1862,  s.  55,  and  the  Companies 
cord  of  the  private  seal  of  a  director  Seals  Act  1864  (27  Vict  c.  19)  ;  in 
being  used  when  the  company  had  Scotland,  the  Conveyancing  (Scot- 
been  so  recently  formed  that  there  land)  Act  1874,  37  &  38  Vict.  c.  94, 
had  been  no  time  to  make  a  proper  s.  56. 

seal,  Gray  v.  Lewis,  8  Eq.  at  p.  531.  (6)  Bank  of  Columbia  v.  Pattenon, 

As  to  execution  of  deeds  abroad  by  7  Cranch,  299,  306. 

companies  under  the  Acts  of  1862  (r)  6M.&W.  815. 
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down  by  the  American  Supreme  Court  in  its  fulness  and  sim- 
plicity. The  former  conflict  of*  decisions  is  now  much  reduced, 
but  there  remains  the  inconvenient  distinction  of  two  if  not 
three  different  rules  for  corporations  of  different  kinds. 


Trading 
corpora- 
tions: 
Contracts 
in  course  of 
business 
*  don't  want 
seal.    S.  of 
Ireland 
Colliery 
Co.  v. 
^Vaddle, 


As  concerns  trading  corporations  the  law  may  be  taken  as 
settled  by  the  unanimous  decisions .  of  the  Court  of  Common 
Pleas  and  of  the  Exchequer  Chamber  in  South  of  Ireland  Col- 
liery Co.  v.  Waddle  (a).  The  action  was  brought  by  the  Com- 
pany against  an  engineer  for  non-delivery  of  pumping  machinery, 
there  being  no  contract  under  seal.  Bovill,  C.J.  said  in  the 
Court  below  that  it  was  impossible  to  reconcile  all  the  decisions 
on  the  subject :  but  the  exceptions  created  by  the  recent  cases 
were  too  firmly  established  to  be  questioned  by  the  earlier 
decisions,  which  if  inconsistent  with  them  must  be  held  not  to 
be  law : — 


u  These  exceptions  apply  to  all  contracts  by  trading  corporations 
entered  into  for  the  purposes  for  which  they  are  incorporated.  A 
company  can  only  cany  on  business  by  agents, — managers  and 
others  ;  and  if  the  contracts  made  by  these  persons  are  contracts 
which  relate  to  objects  and  purposes  of  the  company,  and  are  not 
inconsistent  with  the  rules  and  regulations  which  govern  their  acts, 
[this  exception  is  far  from  l>eing  unqualified,  see  Royal  British  Bank 
v.  Turquand  <£c.  supra,  p.  106],  they  are  valid  and  binding  upon  the 
company,  though  not  under  seal.  It  has  been  urged  that  the  excep- 
tions to  the  general  rule  are  still  limited  to  matters  of  frequent 
occurrence  and  small  importance.  The  authorities  however  do  not 
sustain  the  argument." 


Cases  over- 
ruled, 
aemhle. 


The  decision  was  affirmed  in  appeal  without  hearing  counsel 
for  the  plaintiffs,  and  Cockburn  C.J.  said  the  defendant  was 
inviting  the  Court  to  reintroduce  a  relic  of  barbarous  antiquity. 
It  is  submitted  that  the  following  cases  must  since  this  be  con- 
sidered as  overruled : — 


East  London  Waterworks  Co.  Y.Bailey,  4  Bing.  283.     Expressly 
said  in  the  Court  below  to  be  no  longer  law,  per  Montague  Smith,  J. 


(a)  L.R3C,   P.   463,  in  Er. 
Ch.  4  C.  P.  617.    Most  if  not  all  of 


the  previous  authorities  are  there 
referred  to. 
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See  L.  B>  3  C.  P.  475.   Action  for  non-delivery  of  iron  pipes  ordered 
for  the  company's  works  (a). 

Homertham  v.  Wolverhampton  Waterworks  Co.  6  Ex.  137,  90  L.  J. 
Ex.  193.  Contract  under  seal  for  erection  of  machinery  :  price  of 
extra  work  done  with  approval  of  the  company's  engineer  and 
accepted,  but  not  within  the  terms  of  the  sealed  contract,  held  not 
recoverable. 

Diggle  v.  London  <k  BlacheaU  Ry.  Co.  5  Ex*  442, 19  L.  J.  Ex.  306* 
Work  done  on  railway  in  alterations  of  permanent  way  &c  :  this  case 
already  much  doubted  in  Henderson?.  Australian  Royal  Mail  6c.  Co. 
5  EL  &  B.  409,  24  L.  J.  Q.  B.  322,  which  is  now  confirmed  in  its  full 
extent  by  the  principal  case. 

Probably  Finlay  v.  Bristol  <Jb  Exeter  By.  Co.  7  Ex.  409,  21  L.  J. 
Ex.  117,  where  it  was  held  that  against  a  corporation  tenancy  could 
in  no  case  be  inferred  from  payment  of  rent  so  as  to  admit  of  an  action 
for  use  and  occupation  without  actual  occupation. 

Also  London  Dock  Co.  v.  Sinnott,  8E.&R  347,  27  L.  J.  Q.  6.  129, 
where  a  contract  for  scavenging  the  company's  docks  for  a  year  was  held 
to  require  the  seal,  as  not  being  of  a  mercantile  nature  nor  with  a  cus- 
tomer of  the  company,  can  now  be  of  little  or  no  authority  beyond 
its  own  special  circumstances  :  see  per  Bovill,  C.  J.  L.  B.  3  C.  P.  471. 

Even  in  the  House  of  Lords  it  has  been  assumed  and  said,  though 
fortunately  not  decided,  that  a  formal  contract  under  seal  made  with 
a  railway  company  cannot  be  subsequently  varied  by  any  informal 
mutual  consent :  Midland  0.  W.  Ry.  Co.  of  Ireland  v.  Johnson,  6  H. 
L.  C.  798,  812. 

The  following  cases  are  affirmed  or  not  contradicted.     Some  of  Cases  af  • 
them  were  decided  at  the  time  on  narrower  or  more  particular 
grounds,  and  in  one  or  two  the  trading  character  of  the  cor- 
poration seems  immaterial : — 

Beverley  v.  Lincoln  Gas  Co.  6  A.  &  E.  829.  Action  against  the 
company  for  price  of  gas  meters  supplied. 

Church  v.  Imperial  Gas  Co.  ib.  846,  in  Ex.  Cli.  Action  by  the  com- 
pany for  breach  of  contract  to  accept  gas.  A  supposed  distinction 
between  the  liability  of  corporations  on  executed  and  on  executory 
contracts  was  exploded. 

Copper  Miners  of  England  v.  Fox,  16  Q.  B.  229,  20  L.J.  Q.  B.  174. 
Action  (in  effect)  for  non-acceptance  of  iron  rails  ordered  from  the 
company.  The  company  had  in  lact  for  many  years  given  up  copper 
mining  and  traded  in  iron,  but  this  was  not  within  the  scope  of  its 
incorporation. 

(a)  The  directors  were  authorized  was  held  that  this  only  meant  they 
by  the  incorporating  Act  of  Par-  might  affix  the  seal  without  calling 
liament  to  make  contracts  ;  but  it      a  meeting. 
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Lorn  v.  Z.  cfe  N.  W.  By.  Co.  18  Q.  B.  632,  21 L.  J.  Q.  B.  361.  The 
company  was  held  liable  in  an  action  for  use  and  occupation  when 
there  had  been  an  actual  occupation  for  corporate  purposes,  partly  on 
the  ground  that  a  parol  contract  for  the  occupation  was  within  the 
statutory  powers  of  the  directors  and  might  be  presumed  :  cp.  the  next 
case. 

Pauling  v.  L.  <&  N.  W.  Ry.  Co.  8  Ex.  867, 23  L.  J.  Ex.  105.  Sleeper* 
supplied  to  an  order  from  the  engineer's  office  and  accepted :  there 
was  no  doubt  that  the  contract  could  under  the  Companies  Clauses 
Consolidation  Act  be  made  by  the  directors  without  seal,  and  it  was 
held  that  the  acceptance  and  use  were  evidence  of  an  actual  contract. 

Henderson  v.  Australian  Royal  Mail  Sc.  Co.  5  E.  &  B.  409,  24 
L.  J.  Q.  B.  322.  Action  on  agreement  to  pay  for  bringing  home  one 
of  the  Company's  ships  from  Sydney.  Here  it  was  distinctly  laid 
down  that  "where  the  making  of  a  certain  description  of  contracts  is 
necessary  and  incidental  to  the  purposes  for  which  the  corporation 
was  created  "  such  contracts  need  not  be  under  seal  (by  Wightman 
J.)  :  "  The  question  is  whether  the  contract  in  its  nature  is  directly 
oonnected  with  the  purpose  of  the  incorporation  "  (by  Erie,  J.) 

Same  Company  v.  Marzeiti>  11  Ex.  228,  24  L.  J.  Ex.  273.  Action 
by  the  company  on  agreement  to  supply  provisions  for  its  passenger 
ships. 

Renter  v.  Electric  Telegraph  Co.  6  E.  &  B.  341,  26  L.  J.  Q.  B.  46. 
Where  the  chief  point  was  as  to  the  ratification  by  the  directors  of  a 
contract  made  originally  with  the  chairman  alone,  who  certainly  had 
no  authority  to  make  it. 

Claim  of  Ebbw  Vale  Company,  8  Eq.  14,  decides  that  one  who 
sells  to  a  company  goods  of  the  kind  used  in  its  business  need  not 
ascertain  that  the  company  means  so  to  use  them,  and  is  not  pre- 
vented from  enforcing  the  contract  even  if  he  had  notice  of  an  inten- 
tion to  use  them  otherwise. 

Non-  As  concerns  non-trading  corporations,  the  question  has  never\ 

corpora-     keen  decided  by  &  Court  of  Appeal.     But  the  weight  of  the) 

tions.         most  recent  authorities,  together  with  the  analogy  of  those  last 

ated  for**"  considered,  seems  practically  to  give  a  sufficient  warrant  for  the\ 

Bpecial       statement  made  above,  that  all  contracts  necessary  and  incidental  I 

Stated     *°  *he  Pul*Poses  f or  ^hich  the  corporation  exists  may  be  made  i 

authori-     without  seal  at  least  when  the  corporation  has  been  established  ;, 
ties    "Ne-  r\  \ 

ceMaryand  *or  8Pec^a^  purposes  by  a  modern  statute  or  charter.     On  the  J 

incidental"  rule  as  thus  limited  the  latest  case  is  Nicholson  v.  Bradfield 

don't  want  Un*on  (a)>  where  it  was  held  that  a  corporation  is  liable  without 

seal.  a  contract  under  seal  for  goods  of  a  kind  which  must  be  from 

(a)  L.  E.  1  Q.  B.  620. 
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time  to  time  required  for  corporate  purposes,  at  all  events  when 
they  have  been  actually  supplied  and  accepted.  Earlier  decisions 
are  as  follows  : — 

Sanders  v.  St.  Neot'g  Union,  8  Q.  B.  810,  15  L.  J.  M.  C.  104.  Iron 
gates  for  workhouse  supplied  to  order  without  seal  and  accepted. 

Paine  v.  Strand  Union,  ib.  326,  15  L.  J.  M.  C.  89,  is  really  the 
same  way,  though  at  first  sight  contra  :  the  decision  being  on  the 
ground  that  making  a  plan  for  rating  purposes  of  one  parish  within 
the  union  was  not  incidental  to  the  purposes  for  which  the  guardians 
of  the  union  were  incorporated  :  they  had  nothing  to  do  with  either 
making  or  collecting  rates  in  the  several  parishes,  nor  had  they  power 
to  act  as  a  corporation  in  matters  confined  to  any  particular  parish. 

Clarke  v.  Cuckfield  Union,  21  L.  J.  Q.  B.  349  (in  the  Bail  Court,  by 
Wightman,  J.)  Builders'  work  done  in  the  workhouse.  The  former 
cases  are  reviewed. 

Uaigk  v.  North  Brierly  Union,  E.B.&R  873,  28  L.  J.  Q.  R  62. 
An  accountant  employed  to  investigate  the  accounts  of  the  union 
was  held  entitled  to  recover  for  his  work  as  "  incidental  and  necessary 
to  the  purposes  for  which  the  corporation  was  created,"  by  Erie,  J., 
Crompton,  J.  doubting. 

In  direct  opposition  to  the  foregoing  we  have  only  one  decision,  but 
a  considered  one,  Lamprcll  v.  BUUrioay  Union,  3  Ex.  283,  18  L.  J. 
Ex.  282.  Building  contract  under  seal,  providing  for  extra  works  on 
written  directions  of  the  architect.  Extra  work  done  and  accepted 
but  without  such  direction.  Held,  with  an  expression  of  regret,  that 
against  an  individual  this  might  have  given  a  good  distinct  cause  of 
action  on  simple  contract,  but  this  would  not  help  the  plaintiff,  as 
the  defendants  could  be  bound  only  by  deed. 

With  regard  to  municipal  corporations,  (and  it  is  presumed  Municipal' , 
other  corporations  not  created  for  definite  public  purposes)  the  SoniL&c. :  ' 
ancient  rule  seems  to  be  still  in  force  to  a  great  extent.  An  action  01d  ™1«  "i y 
will  not  lie  for  work  done  on  local  improvements  (a),  or  on  an  gamble.     [ 
agreement  for  the  purchase  of  tolls  by  auction  (b),  without  an  ) 

agreement  under  seal.  The  Court  of  Common  Pleas  has  very 
lately  held  that  where  a  municipal  corporation  owns  a  graving 
dock  a  contract  to  let  a  ship  have  the  use  of  it  need  not  be 
under  the  corporate  seal.  This  was  put  however  on  the  ground 
that  the  case  does  fall  within  the  ancient  exception  of  con- 
venience resting  on  the  frequency  or  urgency  of  the  transaction. 

(a)  Mayor  of  Ludlow  v.  Charlton,  (b)  Mayor  of  Kiddermintter  V, 
6M.4W,  815.  Hardicick,  L.  R,  9  Ex.  18. 
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Appoint- 
ment* *o 
oftiVe*  by 
corpora- 
tions. 


The  admission  of  a  ship  into  tho  dock  is  a  matter  of  frequent 
and  ordinary  occurrence  and  sometimes  of  urgency  (a). 

There  has  also  been  little  disposition  to  relax  the  rule  in  the 
case  of  appointments  to  offices,  and  it  seems  at  present  that  such 
an  appointment,  if  the  office  is  of  any  importance,  must  be 
under  the  corporate  seal  to  give  the  holder  a  right  of  action  for 
his  salary  or  other  remuneration.  This  appears  by  the  following 
instances : — 

Appointment  of  attorney  :  Arnold  v.  Mayor  of  Poole,  4  M.  &  Gr. 
860.  It  is  true  that  the  corporation  of  London  appoints  an  attorney 
in  court  without  deed,  but  that  is  because  it  is  matter  of  record  :  see 
pp.  882,  896.  But  after  an  attorney  has  appeared  and  acted  for  a 
corporation  the  corporation  cannot,  as  against  the  other  party  to  the 
action,  dispute  his  authority  on  this  ground  :  Favidl  v.  E.  C.  Ry.  Co. 
2  Ex.  344,  17  L.  J.  Ex.  223,  297.  Nor  can  the  other  party  dispute  it 
after  taking  steps  in  the  action :  Thames  Haven  <fcc.  Co.  v.  Hall, 
5  M.  &  Gr.  274.  Cp.  Reg.  v.  Justices  of  Cumberland,  17  L.  J.  Q.  B.  102. 

Grant  of  military  pension  by  the  East  India  Company  in  its  political 
capacity  :  Gibson  v.  E.  I.  Co.  6  Bing.  N.C.  262. 

Increase  of  town  clerk's  salary  in  lien  of  compensation  :  Reg.  v. 
Mayor  of  Stamford,  6  Q.  B.  433,  L.  J.  Dig.  6.  422. 

Office  with  profit  annexed  (coal  meter  paid  by  dues)  though  held  at 
the  pleasure  of  the  corporation  :  Smith  v.  Cartwright,  6  Ex.  927,  20 
L.  J.  Ex.  401.  (The  action  was  not  against  the  corporation  but  against 
the  person  by  whom  the  dues  were  alleged  to  be  payable.  The  claim 
was  also  wrong  on  another  ground). 

Collector  of  poor  rates  :  Smart  v.  West  Ham  Union,  10  Ex.  867, 
24  L.  J.  Ex.  201 ;  but  partly  on  the  ground  that  the  guardians  had 
not  undertaken  to  pay  at  all,  the  salary  being  charged  on  the  rates  ; 
and  wholly  on  that  ground  in  Ex.  Ch.,  11  Ex.  867, 25  L.  J.  Ex.  210. 

Clerk  to  master  of  workhouse:  Austin  v.  Guardians  of  Bethnal 
Green,  L.  R  9  C.  P.  91. 

Dunstan  v.  Imperial  Gas  Light  Co.  3  B.  &  Ad.  125,  as  to  director's 
fees  voted  by  a  meeting  ;  but  chiefly  on  the  ground  that  the  fees  were 
never  intended  to  be  more  than  a  gratuity. 

Cope  v.  Thames  Haven  d-c.  Co.  3  Ex.  841,  18  L.  J.  Ex.  345  :  agent 
appointed  for  a  special  negotiation  with  another  company  not  allowed 
to  recover  for  his  work,  the  contract  not  being  under  seal  nor  in  the 
statutory  form,  vie.  signed  by  three  directors  in  pursuance  of  a  re- 
solution, although  by  another   section    of  the   special  Act    the 

(a)  flVfo  v.  Ringiton-upon-Hull,  L.  R  10  C.  P,  402. 


EXECUTED  CONTRACTS  WITH  CORPORATIONS.  135 

directors  had  fall  power  to  "appoint  and  displace  ...  all 
such  managers,  officers,  agents  .  •  as  they  shall  think  proper."  It 
seems  difficult  to  support  this  decision ;  this  was  not  like  an  ap- 
pointment to  a  continuing  office  ;  and  cp.  Reg.  v.  Justice*  of  Cumber- 
land,  17  L.  J.  Q.  B.  102,  where  under  very  similar  enabling  words  an 
appointment  of  an  attorney  by  directors  without  seal  was  held  good 
as  against  third  parties. 

It  has  been  decided  (as  indeed  it  is  obvious  in  principle)  tliat  No  equity 
inability  to  enforce  an  agreement  with  a  coqwration  at  law  by  ^f^^j6 
reason  of  its  not  being  under  the  corporate  seal  does  not  create  agreement 
any  jurisdiction  to  enforce  it  in  equity  (a).  corpora- 

tion. 

The  rights  of  corporations  to  sue  upon  contracts  are  somewliat  Right  of 
more  extensive  than  their  liabilities.     When  the  corporation  has  corpora- 
performed  its  own  part  of  the  contract  so  that   the  other  party  on  ootkm 
has  had  the  benefit  of  it,  the  corporation  may  sue  on  the  contract  tracts  exe- 
though  not  originally  bound  (b).    For  this  reason,  if  possession  is 
given  under  a  demise  from  a  corporation  which  is  invalid  for  want  and  occu- 
of  the  corporate  seal,  and  rent  paid  and  accepted,  this  will  consti-  Potion, 
tute  a  good  yearly  tenancy  (c)  and  will  enable  the  corporation  to 
enforce  any  term  of  the  agreement  which  is  applicable  to  such  a 
tenancy  (d),  and  a  tenant  who  has  occupied  and  enjoyed  corporate 
lands  without  any  deed  may  be  sued  for  use  and  occupation  (e). 
Conversely  the  presumption  of  a  demise  from  year  to  year  from 
payment  and  acceptance  of  rent  is  the  same  against  a  corporation 
as  against  an  individual  landlord  :  "  where  the  corporation  have 
acted   as   upon   an  executed   contract,   it  is   to   be  presumed 
against  them  that  everything  has  been  done  that  was  necessary 
to  make  it  a  binding  contract  upon  both  parties,  they  having  had 
all  the  advantage  they  would  have  had  if  the  contract  had  been 
regularly  made"  (/).     And  a  person  by  whose  permission  a  cor- 

(a)  Kirk  v.  Bromley  Union,  2  (d)  Ecdes.  Commrs.  v.  Merral,  L. 
PbilL  640.  R.  4  Ex.  162.     By  Kelly,  C.  B., 

(b)  Fishmongers'  Co.  v.  Robertson,  this  is  correlative  to  the  tenant's 
5  M.  &  Gr.  131.  The  judgment  on  right  to  enforce  the  agreement  in 
this  point  is  at  pp.  192-6  ;  but  the  equity  on  the  ground  of  part  per- 
dictum    contained   in   the    passage  formance,  sed  an. 

"  Even  if  .  .    .  against  themselves,"  (e)  Mayor  of  Stojjord  v.   7**77,  4 

pp.  192-3  (extending  the  right  to  sue  Bing.   75.      The  like    as    to  tolls, 

without    limit)   is    now    overruled.  Mayor  of  Carmarthen  v.    Leicis,   6 

See  Mayor  of  Kidderminster  v.  Hard-  C.  &  P.  608,  but  see  Scrj.  Manning's 

wick,  L.  R.  9  Ex.  13,  21.  note,  2  M.  &  Gr.  249. 

(c)  Wood  v.  Tate?  2  B,  &  P,  N.  (/)  Doe  d.  Pennington  v.  Taniere% 
B.  247,  12  Q.  B.  998, 1013, 18  L.  J.  CJ.  B,  49, 
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poration  has  occupied  lands  may  sue  the  corporation  for  use  and 
occupation  (a), 

^Corpora-         In  the  case  of  a  yearly  tenancy  the  presumption  is  of  an 

1  tioiw  liable  ac^uaj  contract,  but  the  liability  for  use  and  occupation  belongs 
gj  on  quasi-  *  i  •  i_ 

contracts    rather  to  the  class  of  obligations  quasi  ex  contractu,  which  wo 

generally.    cajj  ^y  the  very  inconvenient  name  of  "contracts  implied  in 

law  "  (b).     It  is  settled  that  in  general  a  cause  of  action  of  this 

kind  is  as  good  against  a  corporation  as  against  a  natural  person. 

Thus  a  corporation  may  be  sued  in  an  action  for  money  received 

on  the  ground  of  strict  necessity  ;  "  it  cannot  be  expected  that  a 

corporation  should  put  their  seal  to  a  promise  to  return  moneys 

which  they  are  wrongfully  receiving  "  (c).     It  was  held  much 

earlier  that  trover  could  be  maintained  against  a  corporation — 

a  decision  which,  as  pointed  out  in  the  case  last  cited,  was 

analogous  in  principle  though  not  in  form  (d). 


Statutory 
forms  of 
contract. 


Forms  of  contracting  otherwise  than  under  seal  are  provided 
by  many  special  or  general  Acts  of  Parliament  creating  or 
regulating  corporate  companies,  and  contracts  duly  made  in 
those  forms  are  of  course  valid  (e).  But  a  statute  may  on  the 
other  hand  contain  restrictive  provisions  as  to  the  form  of  cor- 
porate contracts,  and  in  that  case  they  must,  be  strictly  followed. 
An  enactment  that  contracts  of  a  local  board  whose  value  should 
exceed  10Z.  should  be  in  writing  and  sealed  with  the  seal  of  the 
local  board  has  been  held,  though  with  great  reluctance  and 
even  indignation,  to  be  imperative.  The  claim,  like  sundry 
others  above  mentioned,  was  for  extra  work  done  without  any 
formal  order,  the  principal  work  being  provided  for  by  a  con- 
tract in  due  form  (/).    The  general  results  seem  to  stand  thus : — 


{a)  Lowe  v.  L.  &  AT.  IT.  tig.  Co. 
18  Q.  B.  632,  21  L.  J.  Q.  B.  361. 

(b)  The  liability  existed  at  com- 
mon law,  and  the  statute  11  Geo.  2, 
c.  19,  s.  14,  made  the  remedy  by 
action  on  the  case  co- extensive  with 
that  by  action  of  debt,  see  Gibson  v. 
Kirk,  1  Q.  B.  850,  10  L.  J.  Q.  B. 
207.  Since  the  C.  L.  P.  Act  the 
statute  seemB  in  fact  superfluous. 

lc)  Hall  v.  Mayor  of  Sicansea,  5 
Q.  B.  526,  549, 13  L.  J.  Q.  B.  107. 


The  like  of  a  quasi  corporation  em- 
powered to  sue  and  be  sued  by  an 
officer,  Jefferya  v.  Chirr.  2  B.  &  Ad. 
833. 

(d)  Yarhorough  v.  Bank  of  Eng- 
land, 16  East  6.  See  early  cases  of 
trespass  against  corporations  cited 
by  Lord  Ellenborough  at  p.  10. 

(e)  See  Mr.  Justice  Lindley's 
account  (1.  370-4). 

(/)  Frcnd  v.  Dennett,  4  C.  B.  N( 
S.  676,  27  L.  J.  C.  P,  314. 
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In  the  absence  of  enabling  or  restrictive  statutory  provisions,  Summary 
■which  when  they  exist  must  be  carefully  attended  to — 

A  trading  corporation  may  make  without  seal  any  contract 
incidental  to  the  ordinary  conduct  of  its  business  ;  but  it_cannot 
bind  itself  by  negotiable  instruments  unless  the  making  of  such ) 
instruments  is  a  substantive  part  of  that  business,  or  is  provided  j 
for  by  its  constitution  (a). 

A  non-trading  corporation,  if  expressly  created  for  special 
purposes,  may  make  without  seal  any  contract  incidental  to  t 
those  purposes ;  if  not  so  created,  cannot  (it  seems)   contract 
without  seal  except  in  cases  of  immediate  necessity,  constant 
recurrence,  or  trifling  importance. 

In  any  case  where  an  agreement  has  been  completely  executed  * 
on  the  part  of  a  corporation,  it  becomes  a  contract  on  which  the 
corporation  may  sue. 

The  rights  and  obligations  arising  from  the  tenancy  or  occu-  <> 
pation  of  land  without  an  express  contract  apply  to  corporations  ^ 
both  as  landlords  and  as  tenants  or  occupiers  in  the  same 
manner  (b)  and  to  the  same  extent  as  to  natural  persons. 

A  corporation  is  bound   by  an  obligation  implied  in  law    * 
whenever  under  the  like  circumstances  a  natural  person  would 
be  so  bound. 

It  will  be  seen  that  as  touching  non-trading  corporations  the 
law  still  leaves  a  good  deal  to  be  desired  in  certainty,  and " 
perhaps  something  in  reasonableness ;  and  it  is  much  to  be 
wished  that  the  whole  subject  should  be  reviewed  and  put  on  a 
settled  and  consistent  footing  by  a  court  of  appeal.  In  the 
present  writer's  opinion  this  could  not  be  satisfactorily  done 
without  expressly  overruling  a  certain  number  of  the  decided 
cases. 


2.  Negotiable  imtruiiienU.  Negotiable 

The  peculiar  contracts  undertaken  by  the  persons  who  issue  inBtl?i" 
or  indorse  negotiable  instruments  must  by  the  nature  of  the  case 
be  in  writing.     A  bill  of  exchange  is  defined  as  a  written  order 
for  the  payment  of  a  certain  sum  of  money  unconditionally;  a 
promissory  note  as  a  written  promise  to  pay  a  certain  sum  of 

(a)  See  p.  112  tuptra*  and  Sxder  Ry.  Co,  7  Ex.  409,  21  L. 

if)  Assuming  Pinlay   v,   Bristol      J,  Ex.  117,  not  to  be  now  law. 
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money  unconditionally  (a).  The  acceptance  of  a  bill  of  exchange, 
though  it  may  be  verbal  as  far  as  the  law  merchant  is  concerned, 
is  required  by  statute  to  be  in  writing  (19  &  20  Vict.  c.  97,  s.  6, 
extending  and  superseding  1  &  2  Geo.  4,  c.  78,  s.  2,  nov 
expressly  repealed  by  the  Stat.  Law  Kevisfon  Act  1873).  Addi- 
tional forms  were  required  in  the  case  of  negotiable  instruments 
for  less  than  10?.  by  17  Geo.  3,  c.  30  ;  but  this  was  repealed  by 
a  temporary  Act,  26  &  27  Vict.  c.  105,  which  has  since  been 
continued  from  time  to  time  by  the  annual  Expiring  Laws  Con- 
tinuance Acts. 

3.  As  to  purely  statutory  forms. 
Statute  of       A.  Contracts  within  the  Statute  of  Frauds. 
rau  To  write  a  commentary  on  the  Statute  of  Frauds  would  be 

quite  beyond  the  scope  of  this  work.  It  may  be  convenient 
however  to  state  as  shortly  as  possible,  so  far  as  contracts  are 
concerned,  the  contents  of  the  statute  and  some  of  the  leading 
points  established  on  the  construction  of  it. 

The  statute  (29  Car.  2.,  c  3)  enacts  that  no  action  shall  bo 
brought  on  any  of  the  contracts  specified  in  the  4th  section 
"  unless  the  agreement  upon  which  such  action  shall  be  brought 
or  some  memorandum  or_  note  thereof  shall  be  in  writing  and 
siipsei  uyTuJe  party  to  be  charged  therewith  or  some  other  person 
thereunto  by  him  lawfully  authorized."  The  peculiar  operation 
of  this  section  as  distinguished  from  the  seventeenth  will  be  con- 
sidered in  another  place  (Chapter  XII).  The  contracts  com- 
prised in  it  are — 

("Promises        a.    «  Any  special  promise  by  an  executor  or  administrator  to 
"Scutor^&c.    answer  damages  out  of  his  own  estate."   No  difficulty  has  arisen  on 
I  the  words  of  the  statute,  and  the  chief  observation  to  be  made  is 

the  almost  self-evident  one  (which  equally  applies  to  the  other 
cases  within  the  statute)  that  the  existence  of  a  written  and  signed 
memorandum  is  made  a  necessary  condition  of  the  agreement 
being  enforceable,  but  will  in  no  case  make  an  agreement  any 
better  than  it  would  have  been  apart  from  the  statute.  A  good 
consideration,  a  real  consent  of  the  parties  to  the  same  thing 

(a)  Smith,  Merc  Law,  199,  and      a  8  [Rev.  Stat :  al.  9]  8. 1. 
as  to  promissory  notes,  3  and  i  Ann, 
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in  the  same  sense,  and  all  other  things  necessary  to  make  a 
contract  good  at  common  law  are  still  required  as  much  as 
before  (a). 

ft.  "Any  special  promise  to  answer  for  the  debt  default  or  mis-  Guana/   a 
carriage  of  another  person."  **     ) 

On  this  the  principal  points  are  as  follows.     A  promise  is  not 
within  the  statute  unless  there  is  a  debt  <fcc.  of  some  other 
person  for  which  that  other  is  to  remain  liable  (though  the 
liability  need  not  be  a  present  one)  :  for  there  can  be  no  contract 
of  suretyship  or  guaranty  unless  and  until  there  is  an  actual 
principal  debtor.     "Take   away  the  foundation    of  principal 
contract,  the  contract  of  suretyship  would  fail  (h)".     Where  the 
liability,  present  or  future,  of  a  third  person  is  assumed  as  the 
foundation  of  a  contract,  but  does  not  in  fact  exist,  then  inde- 
pendently of  the  statute,  and  on  the  principle  of  the  Couturier 
v.  Hattic  class  of  cases  (explained  elsewhere,  Chap.  VIII.  ad  fin.) 
there  is  no  contract.     On  the  other  hand  a  promise  to  be  primarily"! 
liable,  or  to  be  liable  at  all  events,  whether  any  third  person  is ! 
or  shall  become  liable  or  not,  is  not  within  the  statute  and  need 
not  be  in  writing.     Whether  particular  spoken  words,  not  in    - 
themselves  conclusive,  e.  y.     "  Go  on  and  do  the  work  and  I  will 
see  you  paid,"  amount  to  such  a  promise  or  only  to  a  guaranty 
is  a  question  of  fact  to  be  determined  by  the  circumstances  of  tho  ' 
case  (b). 

Nor  is  a  promise  witlun  the  statute  unless  it  is  made  to  the 
principal  creditor:  "  The  statute  applies  only  to  promises  made  to 
the  person  to  whom  another  is  answerable  (c)"  or  is  to  become  so. 

A  mere  promise  of  indemnity  is  not  within  the  statute  (?/),*) 
though  any  promise  which  is  in  substance  within  it  cannot  be  V 
taken  out  of  it  by  being  put  in  the  form  of  an  indemnity  (e).       \ 

A  contract  to  give  a  guaranty  at  a  future  time  is  as  much 
within  the  statute  as  the  guaranty  itself  (/). 

(a)  As  to  these  contracts  of  exe-      Q.  B.  381  (Ex.  Ch.) 

cuton,  2  Wm  Exon.  PL  4,  Bk.  2.  {d)     Crippn    v.    llartnolt,    (laat 

c.  2  §  1.  note) ;  Wilde*  v.  DudUno,  19  Eq.  193. 

(b)  MourUstepken  v.  Lakeman,  L.  (e)  Crippt  v.  Hartnoll. 

E.  7  Q.  B.  196,  202  (in  Ex.  Ch.)  per  (/)  Mallet  v.  Bateman,  L.  R.  1 

Willes  J.,  affd.  L.  Rt  7  H.  L.  17  C.  P.  163  (Ex.  Ch.)    See  further  on 

nom.  Lakeman  v.  Mountttephen,  this  clause,  1  Wms.  Saund.  229-235, 

(e)  Eastwood  v.  Kenyon,  11  A.  &  1  Sm.  L.  C.  275-6,  note  to  Birlcniyr 

E.  438,  446 ;    concess.    Crippg   v.  v.    Darnell;    Smith,    Merc    Law. 

UartnoU,  4  B.  ft  S.  414,  82  L.  J.  456-9  (8th  ed.) 
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Agree-  y.  "  Any  agreement  made  upon  consideration  of  marriage." 

ments        ^  promise  to  marry  is  not  within  these  words,  the  consideration 
upon  con-        . 
'  ~  adoration  being  not  marriage,  but  the  other  party's  reciprocal  promise  to 

of  mar-      marry.     For  further  remarks  on  the  effect  of  this   clause  see 

chapter  XII.,  on  Agreements  of  Imperfect  Obligation,  infra. 

In  the  old  books  we  frequently  meet  with  another  sort  of 

difficulty   touching  agreements   of    this   kind ;    it   was   much 

doubted  whether  matrimony  were   not  so  purely  spiritual  a 

matter  that  all  agreements  concerning  it  must  be  dealt  with  only 

by  the  ecclesiastical  courts  :  the  type  of  these  disputed  contracts 

is  a  promise  by  A.  to  B.  to  pay  B.  10?.  if  he  will  marry  A 's 

daughter.     But  this  by  the  way  («). 

( Interest*        8.  "Any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
1 m  or  any  interest  in  or  concerning  them."     This  clause  is  usually 

and  conveniently  considered  as  belonging  to  the  topic  of  Vendors 
and  Purchasers  of  real  estate ;  and  the  reader  is  referred  to  the 
well-known  works  which  treat  of  that  subject  (b).  Questions 
have  arisen,  however,  whether  sales  of  growing  crops  and  the 
like  were  sales  of  an  interest  in  lands  within  the  4th  section  or 
of  goods  within  the  17th  ;  and  these  cases  are  accordingly  dis- 
cussed by  Mr.  Justice  Blackburn  and  Mr.  Benjamin  in  their 
expositions  of  the  17th  section  (c). 

Leases  ^v  ^e  ^  all<^  ^n(*  soc^olls  °*  the  statute  leases  for  more 

than  three  years,  or  reserving  a  rent  less  than  two-thirds  of  the 
improved  value,  must  be  in  writing  and  signed  by  the  parties  or 
their  agents  authorized  in  writing,  and  now  by  8  and  9  Vict.  c. 
106,  8.  3,  they  must  be  made  by  deed.  But  an  informal  lease, 
though  void  as  a  lease,  may  be  good  as  an  agreement  for  a  lease  (d). 

(a)  Suck  promise  may  be  sued  on  the  statute,  see   the  late  cases  of 

in  the  King's  Court  if  by  deed,  22  Morgan  v.  Griffith,  L.  R.  6  Ex.  70, 

Ass.  101,  pL  70  ;   otherwise  if  he  Ertkine  v.  Adeane,  8  Ch.  756,  Anrjell 

had  promised  10/.  with  his  daughter  v.  Duke,  L.  R.  10  Q.  B.  174.     As 

in  marriage,  then  it  should  be  in  to  the  distinction  between  a  demise 

the  Court  Christian  ;  Trin.  45  Ed.  and  a  mere  licence  or  agreement  for 

8.  24,  pi.  30  ;  action  good  without  the  use  of  land  without  any  change 

specialty  where  the  marriage  had  of    possession,    Wells   v.    Kingston' 

taken  place,  Mich.  37  H.  6.  8,  pi.  upon-Hull,  L.  R.  10  C.  P.  402. 
18  ;   contra    (not   without   dissent)  (c)  Blackburn  on  the  Contract  of 

Trin.  1 7  Ed.  4.  4,  pL  4.  Sale,    9-21,    Benjamin     on    Sale, 

(6)  As  to  an  agreement  collateral  91-105.    And  see  Leake,  131-5. 
to  a  demise  of  land  not  being  within  (rf)  Dart.  V.  &  P,  1, 184, 
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c  "Any  agreement  that  is  not  to  "be  performed  within  the  Agree-  "^ 
space  of  one  year  from  the  making  thereof."  ™y0?  "** 

"  Is  not  to  be,"  not  "  is  not "  or  "  may  not  be."  This  means  formed  ' 
an  agreement  that  on  the  face  of  it  cannot  be  performed  within  a  wltUn  •  \ 
year.  An  agreement  capable  of  being  performed  within  a  year, 
and  not  showing  any  intention  to  put  off  the  performance  till 
after  a  year,  is  not  within  this  clause  (a).  Nor  is  an  agreement 
within  it  which  is  completely  performed  by  one  party  within  a 
year  (b). 

The  seventeenth  section  of  the  statute  (sixteenth  in  the  Revised  Ai  tot  17. 
Statutes,  but  it  will  probably  keep  its  accustomed  name)  (c) 
is  extended  by  Lord  Tenterden's  Act,  9  Geo.  4^  c.  14,  s.  7,  and  as 
so  extended  includes  all  executory  sales  of  goods  of  the  value  of 
10/.  and  upwards,  whether  the  goods  be  in  existence  or  not  at 
the  time  of  the  contract.     Its  effect  is  thoroughly  discussed  and 
explained  by  Mr.  Justice  Blackburn  (on  the  Contract  of  Sale, 
5-119)  and  in  Mr.  Benjamin's  later  work  (Book   1,  Part  2, 
7:2-226)  (d).     We  will  here  only  refer  very  briefly  to  the  question 
of  what  is  a  sufficient  memorandum  of  a  contract  within  the 
Statute.      Mr.    Benjamin    exhibits   (pp.    161,    167,   sqq.)    the  j^e  "note 
curious  difference  in  the  judicial  interpretation  of  the  "agreement"  or  memo- 
of  which  a  memorandum  or  note  is  required  by  s.  4,  and  the        um* 
"  bargain"  of  which  a  note  or  memorandum  is  required  by  s.  1 7. 
The  "  agreement "  of  s.  4  includes  the  consideration  of  the  con- , 
tract,  so  that  a  writing  which  omits  to  mention  the  consideration  I 
does  not  satisfy  the  words  of  that  section  :  but  the  "  bargain  "  \ 
of  8.  17  does  not.     So  far  as  regards  guaranties,  however,  thi$T/. 
construction  of  s.  4  having  been  found  inconvenient  is  excluded  \ 
by  the  Mercantile  Law  Amendment  Act  1856,  19  &  20  Vict.  c.  ' 
97,  s.  3,  which  makes  it  no  longer  necessary  that  the  considera-  r 
tion  for  a  "  special  promise  to  answer  for  the  debt  default  or 
miscarriage  of  another  person  "  should  appear  in  writing  or  by 
necessary  inference  from  a  written  document,  (e). 

(a)  Smith  v.  NeaU,  2C.B.  N.S.  s.  13  being  separately  numbered  as 
67,  23  L.  J.  C.  P.  143.  13  and  14  in  former  editions. 

(b)  Cherry  v.  Heming,  4  Ex.  631,  (d)   For   a   shorter  account   see 
19  L.  J.  Ex.  63.    See  notes  to  Pder  Smith's  Merc.  Law,  486—500. 

v.  CompUm,  1  Sm.  L.  C.  296.  (e)  See  notes  to  Birhnyr  v.  Dar- 

(<?)  The  difference  arises  from  the      neUt  1    Sm.   L.  C.  275,    Wain  v. 
preamble  and  the  enacting  part  of       WarlUrs,  2  Sm.  L.  C.  230. 
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The  note  or  memorandum  under  the  4th  as  well  as  the  17th. 
section  must  show  what  is  the  contract  and  who  are  the  contract- 
ing parties  (a),  but  [it  need  be  signed  only  by  the  party  to  be 
charged,  whether  under  the  4th  or  the  17th  section:  it  is  no 
answer  to  an  action  on  a  contract  evidenced  by  the  defendant's 
signature  to  say  that  the  plaintiff  has  not  signed  and  therefore 
could  not  be  sued,  and  if  a  written  and  duly  signed  proposal  is 
accepted  by  word  of  mouth  the  contract  itself  is  completed  by 
such  acceptance  and  the  writing  is  a  sufficient  memorandum  of 
it  (b).  It  has  also  been  decided  that  an  acknowledgment  of  a' 
signature  previously  made  by  way  of  proposal,  the  document  ( 
having  been  altered  in  the  meantime  and  the  party  having/ 
assented  to  the  alterations,  is  equivalent  to  an  actual  signature  of  y 
the  document  as  finally  settled  and  as  the  record  of  the  con-  [ 
eluded  contract.  The  signature  contemplated  by  the  statute  is  \ 
not  the  mere  act  of  writing,  but  the  writing  coupled  with  the 
party's  assent  to  it  as  a  signature  to  the  contract :  and  the  effect 
of  the  parol  evidence  in  such  a  case  is  not  to  alter  an  agreement 
made  between  the  parties  but  to  show  what  the  condition  of  the 
document  was  when  it  became  an  agreement  between  them  (c). 
Nor  need  the  particulars  required  to  make  a  complete  memoran- 
dum be  all  contained  in  one  document :  the  signed  document 
may  incorporate  others  by  reference,  but  the  reference  must 
appear  from  the  writing  itself  and  not  have  to  be  made  out  by 
oral  evidence :  for  in  that  case  there  would  be  no  record  of  a 
contract  in  writing,  but  only  disjointed  parts  of  a  record  pieced 
out  with  unwritten  evidence  (rZ).  One  who  is  the  agent  of  ono 
party  only  in  the  transaction  may  be  also  the  agent  of  the  other 
party  for  the  purpose  of  signature  (e).  There  is  considerable 
withhTthe  authority  (though  short  of  an  actual  decision)  for  holding  that 
Statute,  the  Statute  of  Frauds  does  not  apply  to  deeds.  Signature  is  un- 
necessary, for  the  validity  of  a  deed  at  common  law,  and  it  is  not 
likely  that  the  legislature  meant  to  require  signature  where  the 

(a)  Williams  v.  Byrnes,  1   Moo.  Piel-sley,  in  Ex.  Ch.  L.  R  1  Ex.  842. 

P.   C.  C.  154,  Newell  v.  Radford,  (c)    Stewart  v.  Eddowes,  L.  R.  9 

L.  R  3  C.  P.  52 ;  and  as  to  suffi-  C.  P.  311. 

ciency  of  description  otherwise  than  {d)  The  last  case  on  this  subject 

by  name,  Sale  v.  Lambert,  18  Eq.  1,  is  Peiree  v.  Corf,  L.  R,  9  Q.  B.  210. 

Potter  v.  Duffield,  ib.  4,  Commint  v.  Cp.  Leather  Cloth  Co.  v.  Hitrommus, 

Scott,  20  Eq.  11.  L.  R  10  Q.  B.  140 

{b)  Smith  v,  Neale,  2  C.  B.  N.  S.  (<?)  As  to  this,  Murphy  v.  Bom, 

07,  2(?  L.  J.  C.  P.  143,  Beuss  v.  L.  R  10  Ex.  126. 
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higher  and  more  formal  solemnity  of  sealing  (as  it  is  in  a  legal 
point  of  view)  is  already  present  (a).  But  as  in  practice  deeds 
are  always  signed  as  well  as  sealed,  and  distinctive  seals  are 
hardly  ever  used  except  by  corporations,  the  absence  of  a  signature 
would  nowadays  add  considerably  to  the  difficulty  of  supporting 
a  deed  impeached  on  any  other  ground. 

The  law  as  to  the  sale  and  disposition  of  personal  chattels  is  Bills  of 
affected,  in  addition  to  the  Statute  of  Frauds,  by  the  Bills  of 
Sale  Act*,  1854  and  186C,  17  &  18  Vict  c.  36,  29  &  30  Vict 
c  96,  and  though  we  do  not  propose  to  enter  on  that  subject, 
references  to  late  decisions  on  the  principal  Act  may  j>erhape  be 
found  useful. 

As  to  the  validity  of  a  series  of  renewed  bills  of  sale,  of  which 
only  the  last  is  registered :  Burr  v.  Smalt,  L.  R.  8  C.  P.  64,  Ranuden 
v.  Lupton  (Ex.  Ch.)  L.  R.  9  Q.  B.  17.  Op.  however  JSk  part*  Cohen,  7 
Ch.  20. 

As  to  the  description  of  residence  and  occupation  required  by  s.  1, 
Brodruk  v.  Seali,  L.  R.  6  C.  P.  98,  Jones  v.  Harris,  LR7Q.B 
157,  Qrant  v.  Shaw,  ib.  700,  Larchin  v.  N.  W.  Deposit  Bank,  L.  R  8. 
Ex.  80, 10  Ex.  64,  in  Ex.  Ch. 

What  is  a  defeasance  or  condition  within  s.  2 :  Exports  Collins,  10 
Ch.  367. 

As  to  equitable  assurances  being  within  the  Act,  so  that  an  agreement 
to  execute  a  bill  of  sale  cannot  be  relied  on  as  an  equitable  assurance 
unless  registered,  Ex  parte  Maekay,  8  Ch.  643,  Ex  parts  Conning,  16 
Eq.  414. 

As  to  the  interpretation  clause,  s.  7:  "  Fixtures : "  Hawtry  v.  Butlin, 
L.  R.  8  Q.  B.  290,  Ex  parte  Daglish,  8  Ch.  1072,  Ex  parte  Barclay,  9 
Ch.  666. 

What  acts  sufficient  to  take  goods  out  of  the  possession  or  u  appa- 
rent possession"  of  the  grantor  :  Emanuel  v.  Bridger,  L,  R. 
9  Q.  B.  286. 

"Formal  possession :  n  Ex  parte  Jay,  9  Ch.  697. 

Transfers  of  British  ships  are  required  by  the  Merchant  Ship-  Transfers 
ping  Act  1854  (s.  55  sqq.)  to  be  in  the  form  thereby  prescribed,  ^py^S. 
Assignments   of  copyright  aTe   directly  or  indirectly  required 
by  the  various  statutes  on  that  subject  to  be  in  writing,  and  in 
the  case  of  sculpture  by  deed  attested  by  two  witnesses  (54  Geo. 

(a)  Cherry  v.  ffeming,  4  Ex.  631,      510,  6th  ed)  aaramed  signature  to 
19  L.  J.  Ex.  631.  Blackstone  (2.  306,      he  necessary, 
and  see  note  in  Stephen's  Comm.,  1. 
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3,  c.  56,  s.  4).  But  we  are  not  aware  of  anything  that  makes  it 
necessary  for  an  executory  agreement  for  an  assignment  of  copy- 
right to  be  in  writing.  And  informal  executory  agreements  for 
the  sale  or  mortgage  of  ships  seem  now  to  be  valid  as  between  the 
parties,  though  under  earlier  Acts  it  was  otherwise  (a). 

wfin  There  is  "  An  Act  to  avoid  Horse-stealing "  of  31  Eliz.  c.  12, 
market  which  prescribes  sundry  forms  and  conditions  to  be  observed  on 
sales  of  horses  at  fairs  and  markets :  and  "  every  sale  gift 
exchange  or  other  putting  away  of  any  horse  mare  gelding  colt  op 
filly,  in  fair  or  market  not  used  in  all  points  according  to  the 
true  meaning  aforesaid  shall  be  void."  The  earlier  Act  on  the 
same  subject,  2  &  3  Phil.  &  Mary,  c.  7,  only  deprives  the  buyer 
of  the  benefit  of  the  peculiar  rule  of  the  common  law  touching 
sales  in  market  overt  These  statutes  are  believed  to  be  in 
practice  inoperative. 

Marine  B.  Marine  Insurances. 

Insurance,      jgy  ^q  yjct  c  23,  s.  7,  marine  insurances  must  (with  the  excep- 
tion of  insurances  against  owners'  liability  for  certain  accidents)  / 
be  expressed  in  a  policy. 

But  the  words  are  not  so  strict  as  those  of  the  repealed  statutes 
on  the  same  subject,  and  the  preliminary  "  slip,"  which  in 
practice  though  not  in  law  is  treated  as  the  real  contract,  has  for 
many  purposes  been  recognized  by  recent  decisions.  These  will 
be  spoken  of  in  another  place  under  the  head  of  Agreements  of 
Imperfect  Obligation  (chap.  XII). 
TrMiaferof      q    Transfer  of  Shares. 

There  is  no  general  principle  or  provision  applicable  to  the 
transfer  of  shares  in  all  companies.  But  the  general  or  special 
Acts  of  Parliament  governing  classes  of  companies  or  particular 
companies  always  or  almost  always  prescribe  forms  of  transfer. 

In  cost-book  mining  companies  it  seems  no  particular  form  is 
needed,  and  an  executory  contract  for  the  sale  of  shares  need  not 
as  a  rule  be  in  writing.  It  woidd  be  useless  to  enter  here  into 
details  :  the  reader  will  find  full  information  in  Mr.  Justice 
Lindley's  treatise,  1.  723  sqq. 

Assuming  joint  stock  partnerships  with  transferable  shares  to 

(a)  Maude  and  Pollock  on  Mer-      Act  of  1862,  25  and  26  Vict,  c.  63, 
chant  Shipping,  3rd  ed.,  pp.  23,  note,      s.  3. 
33-35.     And  see  the  Amendment 
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be  lawful  at  common  law  (which  is  the  better  opinion)  their 
shares  would  be  transferable  without  writing  in  the  absence  of 
agreement  to  the  contrary.  But  for  reasons  elsewhere  given  this 
is  now  of  no  practical  importance. 

D.  Acknowledgment  of  barred  debts.  IVomiaa  to 

The  operation  of  the  Statute  of  Limitation,  21  Jac.  1.  c,  16  ui'fj^wd  by 
taking  away   the  remedy  for  a  debt  may  be  excluded  by  a  But  of  Li- 
subeequent  promise  to  pay  it,  or  an  acknowledgment  from  which.'    tottolL 
such  promise  can  be  implied.    The  promise  or  acknowledgments 
if  express  must  be  in  writing  and  signed  by  the  debtor  (9  Geo.  ( 
4.  c  14,  s.  l)_or_his_  agent  duly  authorized  (19  &  20  Vict.  c.  \ 
97,  s.  13).     The  subject  calls  for  mention  here,  especially  as  the^ 
promise  or  acknowledgment  is  for  some  purposes  a  new  contract. 
But  we  say  more  of  it  under  the  head  of  Agreements  of  Im- 
perfect Obligation,  Ch.  XII.  below. 

A  short  account  of  some  of  the  foreign  laws  which  correspond  Foreign 

more  or  less  closely  to  our  Statute  of  Frauds  may  perhaps  be  not  fa£££ 

without  interest  Stat  of 

Frauds. 

The  projected  Civil  Code  of  New  York  adopts  the  chief  provisions 
of  the  Statute  of  Frauds  in  terms  which  to  some  extent  embody  the 
results  of  leading  English  decisions  (ss.  794,  865,  1537).  It  has  been 
rery  justly  observed  that  in  England  the  statute  ought  to  have  been 
repealed  and  re-enacted  half  a  dozen  times  to  represent  the  real  state 
of  the  law. 

The  Civil  Code  of  Lower  Canada,  s.  1235,  adopts  in  substance  the 
17th  section  as  extended  by  Lord  Tenterden's  Act.  The  foundation 
of  Lower  Canadian  law  is  French,  and  the  code  is  in  a  general  way 
modelled  on  the  Code  Napoleon  :  but  this  is  not  the  only  place  in 
which  English  law  has  had  a  marked  influence  on  it 

The  French  Code  (Art.  1341-8)  requires  an  instrument  in  writing 
when  the  subject  matter  of  the  contract  exceeds  the  sum  or  value  of 
150fr.  This  is  understood  (like  the  17th  section  of  our  statute  as 
distinguished  from  the  4th)  to  be  a  rule  of  the  lex  contractus,  not  of 
the  lex  fori :  see  the  note  in  Sirey  &  Gilbert's  Codes  Annotes.  Also 
compromises  must  be  in  writing  (Art  2044). 

The  Italian  Code  adds  to  and  modifies  this.  The  general  limit  of 
value  is  fixed  at  500  instead  of  150  lire  (Art  1340.  Moreover 
several  particular  kinds  of  contracts  have  to  be  in  writing,  of  which 
the  chief  are  sales  of  immoveable  property,  certain  contracts  as  to 
servitudes  and  other  real  rights,  leases  for  more  than  nine  years,  grants 
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of  annuities,  and  compromises  (Art  1314).  Both  in  French  and  in  Italian 
law  the  instrument  in  writing  (acte  sous  sting  privi,  serittwra  prwata) 
is  of  no  avail  unless  signed,  and  that,  it  seems,  by  all  parties :  more- 
over there  must  be  actual  written  signature,  not  a  mark.  (Codes 
Annoys,  on  Art.  1322  sqq. ;  Mazzoni,  Diritto  Civ.  ItaL  Bk.  3.  Pt  2. 
§  171).  The  only  resource  of  illiterate  persons  is  apparently  to  call 
in  a  notary  so  as  to  give  the  instrument  a  yet  higher  degree  of 
solemnity  as  an  "authentic  act."  And  unilateral  contracts  are 
subject  to  certain  additional  forms. 

The  Prussian  Landrecht  (Part  1.  Tit  6.  §  131)  requires  a  writing 
where  the  value  of  the  subject  matter  exceeds  fifty  thalers. 

From  the  operation  of  all  these  laws,  however,  commercial 
contracts  are  excepted  :  in  France  (and  consequently  in  Italy)  by  the 
construction  put  in  practice  upon  general  words  saving  the  com- 
mercial law  (a),  which  are  held  without  more  to  show  that  the  sub- 
stantive part  of  the  enactment  does  not  apply  to  anything  governed 
by  the  Commercial  Codes  (Codes  Annotes,  §  3  of  note,  and  Cattaneo  & 
Borda,  on  Art.  1341  of  Fr.  &  Ital.  Codes  respectively) :  and  in 
Prussia,  by  the  express  terms  of  the  German  (Commercial  Code,  which 
it  is  presumed  override  the  laws  of  all  particular  German  States  (6). 
The  last-named  Code  requires  a  solemn  instrument  for  the  formation 
of  companies  (174,  208),  and  a  contract  in  writing  to  enable  a  pledgee 
to  exercise  a  summary  power  of  sale  (310,  311)  (c). 

More  strict  is  the  Spanish  C6digo  de  Comercio  (Art.  237)  which 
fixes  the  value  of  1000  reals  ( =  £10  8s.  4d.)  as  that  above  which 
commercial  contracts  must  be  in  writing :  but  for  sales  in  market 
overt  (ferias  y  mercados)  the  limit  is  increased  to  3000  reals. 

The  Austrian  Civil  Code  is  said  to  contain  no  general  provision  of 
this  kind,  but  to  require  forms  in  several  particular  cases  (Savigny, 
Obi.  2.  248). 

(a)  Le  tout  sans  prejudice  de  oe  Vertrage  durch  schriftliche  Abfas- 

qui  eat  prescrit  dans  lee  loia  relatives  sung  oder    andere    FOrmlichkeiten 

au  commerce,  Code  Civ.  1341  ;  the  nicht  bedingt. 

words  of  the  Italian  Code  are  affir-  (c)  With  leave  of  the  Court  ob- 

mative,  but  to  the  same  effect  tained  ex  parte,  or  without  it,  if  there 

(6)  Art.  317.  Bei  Handels-  is  an  express  contract  to  that  effect, 
geschaften  ut  die   Gttltigkeit   der 
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Consideration. 

As  regards  many  if  not  most  of  its  principles  the  English  law  of  Distino- 
Contract  is  founded  on  or  identical  with  the  Roman.     But  the  ^^^np 
doctrine  of  Consideration,  at  least  in  the  generality  of  form  and  Conaidera- 
application  in  which  we  now  have  it,  is  believed  to  be  peculiar  jJJJJ^J^ 
to  England.  Cansa. 

In  the  last  chapter  we  saw  that  the  causa  which  gave  validity 
to  such  informal  contracts  as  in  Roman  law  were  allowed  to  be 
valid  might  perhaps  in  practice  cover  approximately  the  same 
ground  as  our  consideration — that  is  after  the  enforceable  classes 
of  contracts  had  been  largely  extended  by  the  Praetor's  Edict  and 
otherwise — but  was  not  the  same  thing.   We  also  mentioned  that 
this  causa  has  persisted  in  modern  French  jurisprudence.     Here 
it  is  greatly  extended  in  its  meaning,  but  yet  so  as  never  to  coin- 
cide with  that  which  is  contemplated  by  the  English  doctrine, 
and  of  which  as  good  a  description  as  any  is  to  be  found  in  Sir 
W.  D.  Evans'  appendix  to  Pothier  on  Obligations  (No.  2) :  "Any  ) 
act  by  which  the  person  making  the  promise  has  benefit,  or  the  ( 
person  to  whom  it  is  made  has  any  labour  or  detriment  "  (a).      J 
•   A  fuller  one  has  lately  been  given  in  the  Exchequer  Chamber : 
"A  valuable  consideration,  in  the  sense  of  the  law,  may  consist  / 
either  in  some  right,  interest,  profit,  or  benefit  accruing  to  the  one  ^ 
party,  or  some  forbearance,  detriment,  loss,  or  responsibility,  given,  J 
suffered,  or  undertaken  by  the  other"  (b).    The  difference  is 

(a)  Cp.   the  remarks  of  the  Court      in  ch.  1. 
in  Edgware  Highway  Bd.  v.  If  arrow  (b)  Cwrrie  v.  Mita,  L.  R.  10  Ex. 

Gas  Co.  1m  JL  10  Q.  B.  92,  95.  And  at  p.  162,  per  Cur.  referring  to 
see  the  fuller  definition  in  the  Com.  Big.  Action  on  the  Case, 
Indian  Contract  Act,  already  given      Assumpsit,  B.  1-15. 

L  2 
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Cause  in  instructive  enough  to  be  worth  dwelling  upon  a  little.  We  read 
Fr^Jch  in  the  French  Code  Civil,  following  Pothier :  "  L'obligation 
ta*»  sans  cause,  ou  sur  une  fausse  cause,  ou  sur  une  cause  illicite,  ne 

peut  avoir  aucun  effet"  (a).     Looking  at  this  text  alone,  nothing 
would  at  first  sight  seem  more  natural  to  an  English  lawyer  than 
simply  to  translate  cause  by  consideration.     But  let  him  turn  to 
a  French  commentary  on  the  Code,  and  he  finds  no  distinct  and 
comprehensive  definition  of  cause  as  a  legal  term  of  art,  but  a 
scholastic  discussion  of  efficient,  final,  and  impulsive  causes  (b). 
Going  on  to  see  what  is  in  fact  included  in  the  cause  of  the\ 
French  law,  we  find  it  wider  than  our  Consideration  in  one  way  j 
and  narrower  in  another.     On  the  one  hand  the  existence  of  a  y 
natural  [i.e.  moral]   obligation,   or  even  of  a  real  or  supposed  f 
duty  in  point  of  honour  only,  (c)  may  be  quite  enough.     Nay,  I 
the  deliberate  intention  of  conferring  a  gratuitous  benefit,  where 
such  intention  exists,  is  a  sufficient  foundation  for  a  binding  uni- 
lateral promise:     "Dans  les  contrats  de  bienfaisance,  la  libe- 
rality que  Tune  des  parties  veut  exercer  en  vers  l'autre  est  une 
cause  suffisante  de  ^engagement  qu'elle  contracte  envers  elle." 
(Pothier,  I.e.)  (d).    The  meaning  of  sans  cause  seems  accordingly 
to  be  confined  to  cases  of  what  we,  should  call  total  failure  (as 
distinguished  from  mere  absence)  of  consideration  (e).     On  the" 
other  hand  there  is  this  limitation,  that  the  promisee  must  have  I 
an  interest  in  the  subject-matter  of  the  promise  which  is  apparent 
and  capable  of  estimation  (Pothier  §§  54,  55,  60).    This  doctrine 
seems  to  have  arisen  from  a  doubtful  extension,  if  not  a  misun- 
derstanding, of  the  technical  rules  which  governed  the  Koman 
Stipulation.     Of  course  a  contract  between  A.  and  B.  cannot  as 
a  rule  give  a  right  of  action  to  C,  but  the  maxim  Alteri  stipulari 
nemo  potest  (/)  is  relied  on  by  French  jurisprudence  as  equi- 
valent to  the  wider  general  proposition  that  a  promise  by  A.  to 


(a)  Code  Civ.  1131,  Pothier  ObL  (e)  Demolombe,  op.  cit.  p.  842. 

§  42.  (/)  D.  45.  1.  de  v.  o.  38,  §  17. 

(6)  Demolombe,  Coure  du  Code  The  rule  could  always  be  escaped 

Nap.  24.  329.  by  inserting  a  liquidated  penal  Bum 

(c)  "  Desir  de  satisfaire  aux  lois  payable  to  the  stipulator  :  a  Stipula- 
de  l'honneur  et  de  la  delicatesse  :  "  tion  thus  framed,  Will  you  pay  so 
Sirey  and  Gilbert,  Codes  Annotes,  much  to  J.  S.  on  such  a  day?  would 
ad  loc. ;  Demolombe,  op.  cit.  p.  835.  be  naught,  but  if  it  ran,  Will  you 

(d)  The  same  in  the  modern,  law,  pay  so  much  to  me  if  you  do  not 
see  extract  from  Rogron  in  Lang-  pay  J.  S.  ?  it  was  good  enough, 
dell's  Sel.  Ca.  on  Cont.  169. 
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B.  to  do  something  for  Cs  benefit  gives  no  right  of  action  to  any 
one.  Pothier  puts  this  case  :  The  owner  of  a  wall  opposite  my 
friend's  window  promises  at  my  request  to  whitewash  it  so  as  to 
give  my  friend  more  light:  I  cannot  sue  him  for  not  doing  it, 
though  I  had  promised  to  pay  him  for  it  and  should  have  been 
liable  to  pay  for  the  work  if  done.  In  English  phrase  the  rule 
would  seem  to  come  to  this  : — there  can  be  no  contract  where 
the  nature  of  the  agreement  is  such  that  the  promisee  could  re- 
cover only  nominal  damages  for  a  breach  of  it.  But  it  seems  the 
doctrine  is  not  much  favoured,  and  slight  circumstances  are  laid 
hold  of  to  exclude  its  application,  e.g.  a  contingent  legal  liability 
of  the  promisee  in  respect  of  the  subject-matter.  The  Code  (Art 
11 19)  expresses  no  more  in  terms  than  the  Latin  maxim,  but  is 
of  course  construed  in  the  same  way  (a).  In  the  Civil  Code  of 
Lower  Canada,  however,  we  find  the  English  consideration  intro- 
duced, professedly  as  a  synonym  of  cause  (ss.  984,  989) :  it  would 
seem  therefore  that  the  English  jurisprudence  on  this  point  has 
been  there  introduced  by  English  lawyers,  and  has  in  effect  sup- 
planted the  French  by  its  greater  convenience  and  simplicity. 

Notwithstanding  these  differences  it  seems  very  passible  that  Hirtory 

the  English  Consideration  may  be  directly  descended  from  the  2jf  tJjf, 

Roman  Causa.     The  Roman  theory  whether  in  its  classical  or  conrep- 

in  its  modern  shape  falls  short  of  the  completeness  and  common  tion :  ** 

sense  of  our  own ;  but  only  one  step  seems  wanting.      If  the  derived 

Roman  lawyers  or  the  civilians  in  modern  times  had  ever  fairly  fT**  ***• 

asked  themselves  what  were  the  common  elements  in  the  various  notwith- 

sets  of  facts  which  under  the  name  of  causa  made  various  kinds  St?ding 

differen- 
of  contracts  actionable,  they  could  scarcely  have  failed  to  extract  eea. 

something  equivalent  to  our  Consideration. 

The  fact  that  they  did  not  take  that  step  is  much  more  difficult  \ 
to  account  for  than  the  fact,  if  a  fact  it  be,  that  we  did.     But  \ 
the  history  of  the  English  doctrine  is  obscure,  at  least  the  present 
writer  has  found  it  so.     The  most  we  can  affirm  is  that  the    ' 
general  idea  was  formed  _somewhere  in  the  latter  part  of  the 
fifteenth  century ;  that  at  the  same  time  or  a  little  later  nwlum 
pactum  lost  its  ancient  meaning,  (viz.  an  agreement  not  made  by 

(a)  Codes  Annotes,  ad  loc.  ;  Demolombe,  op.  cit  p.  198. 


150  CHAP.    IV.    CONSIDERATION. 

specialty  so  as  to  support  an  action  of  covenant,  or  falling  within  J 
one  of  certain  classes  so  as  to  support  on  action  of  debt)  and! 
came  to  mean  what  it  does  now ;  and  that  the  word  Consideration  .' 
in  the  sense  now  before  us  came  into  use,  at  least  as  a  settled  \ 
term  of  art,  still  later.     It  is  hardly  needful  to  mention  that  in  J 
the   early  writers  Considerare,  Consideratio  always  mean  the 
judgment  of  a  court :  this  usage  has  been  preserved  down  to  our 
own  time  in  the  judgments  of  the  common  law  courts  in  the 
form  "  It  is  considered." 

(  Case  in  37  The  early  cases  of  actions  of  assumpsit,  of  which  we  gave  a 
[  H'  6-  specimen  in  the  last  chapter,  show  by  negative  evidence  which 
is  almost  conclusive  that  in  the  first  half  of  the  15th  century 
the  doctrine  of  Consideration  was  quite  unformed.  But  in  1459 
we  find  a  great  advance.  We  have  already  referred  to  the  case 
as  showing  that  an  action  of  debt  would  then  lie  on  any  consi- 
deration executed.  The  case  was  this :  Debt  in  the  Common 
Pleas  on  an  agreement  between  the  plaintiff  and  defendant  that 
plaintiff  should  marry  one  Alice,  the  defendant's  daughter,  on 
which  marriage  defendant  would  give  plaintiff  100  marks. 
Averment  that  the  marriage  had  taken  place  and  the  defendant 
refused  to  pay.  Dan  vers,  J.  said :  "  The  defendant  has  Quid  pro 
quo :  for  he  was  charged  with  the  marriage  of  his  daughter  and 
by  the  espousals  he  is  discharged,  so  the  plaintiff  has  done  what 
was  to  be  paid  for.  So  if  I  tell  a  man,  if  he  will  carry  twenty 
quarters  of  wheat  of  my  master  Frisot's  to  G.,  he  shall  have  40s., 
and  thereupon  he  carry  them,  he  shall  have  his  action  of  debt 
against  me  for  the  40s. ;  and  yet  the  thing  is  not  done  for  me,  but 
only  by  my  command :  so  here  he  shows  that  he  has  performed 
the  espousals,  and  so  a  good  cause  of  action  has  accrued  to  him : 
otherwise^  if  he  had  not  performed  them  n  (a).  Moile,  J.  agreed : 
Prisot,  C.  J.  and  Danby,  J.  thought  such  an  action  not  maintain- 
able except  on  a  specialty,  and  an  objection  was  also  taken  to 
the  jurisdiction  on  the  ground  of  marriage  being  a  spiritual 
matter  (cp.  p.  140  supra)  :  the  case  was  adjourned  and  the  result 
is  not  stated.  It  is  pretty  clear  however  that  Danvers  at  any 
rate  had  grasped  the  leading  and  characteristic  point  of  the 
modern  learning  of  Consideration — namely  that  when  a  thing  is 
done  at  a  man's  request  the  law  does  not  ask  whether  it  is  for 

(a)  M.  37  H.  6.  8,  pi.  18. 


HISTOBY    OF  THE  DOCTRINE.  151 

/his  apparent  benefit,  but  takes  it  as  against  him  to  be  of  the 
'value  he  has  himself  chosen  to  put  upon  it  The  word  is  not 
here  used,  but  the  thing  is  expressed  by  Quid  pro  quo:  so  it  is 
in  another  curious  case  of  the  same  year,  where  a  bond  given  for 
an  assignment  of  debts  was  decreed  in  Chancery  to  be  cancelled, 
for  the  reason  that  no  duty  was  vested  in  the  assignee  by  the 
assignment,  so  that  he  had  not  Quid  pro  quo  for  his  bond. 
Whence  it  seems  that  an  assignment  of  debts  was  not  then 
recognized  as  creating  any  right  which  could  be  enforced  in 
equity  (a).  Some  time  later  we  find  the  principle  expressed 
thus :  If  I  promise  J.  8.  a  certain  sum  for  the  commons  [board] 
of  J.  D.  an  action  of  debt  lies  for  this,  "car  la  ley  intend  que 
J.  S.  est  un  tiel  per  que  service  jeo  aie  advantage  "  (b).  In  the 
Doctor  and  Student  (A.D.  1530)  we  find  substantially  the 
modern  doctrine,  though  this  last  point  is  not  particularly 
mentioned  The  following  passage  shows  that  the  notion  of 
nudum  pactum  was  then  completely  transformed : — 

And  a  nude  or  naked  promise  is  where  a  man  promise  th  another  Doctor  and 
to  give  him  certain  money  such  a  day,  or  to  build  an  hoimc,  or  to  do  Student, 
him  such  certain  service,  and  nothing  is  assigned  for  the  money,  for 
the  building,  nor  for  the  service ;  these  be  called  naked  promises 
because  there  is  nothing  assigned  why  they  should  be  made ;  and  I 
think  no  action  lieth  in  those  cases,  though  they  be  not  performed. 
(Dial.  2,  c  34). 

Not  many  lines  below  this  passage  the  word  Consideration  is 
used,  but  in  such  a  way  as  to  make  it  probable  that  the  writer 
did  not  regard  it  as  a  technical  term.     But  so  far  as  wo  know  Argu-  "\ 
the  first  full  discussion  of  Consideration  by  that  name  is  in  ™£*f  in 
Plowden's  report  of   Sharington  v.   Strotton    (Mich.    7   &  8  ton  t». 
Eliz.)  (c).     The  question  in  the  case  was  whether  natural  love  fj^^i1'- 
and  affection  was  a  good  consideration  to  support  a  coyenant  to  8  Eliz. 
stand  seised  to  uses.     The  action  was  trespass,  and  the  defen- 
dants justified  as  servants  of  parties  entited  under  the  covenant. 
The  argument  for  the  plaintiffs  insists  on  "  value  or  recompence" 
as  the  essence  of  Consideration,  and  shows  a  full  understanding 
of  the  law  in  its  modern  sense.     Among  other  cases  marrying 
the  promisorVdaughter  at  his  request  is  put  as  a  good  consido- 

(a)  Hil.  37  H.  6,  13,  pL  3.  dicta  there  collected. 

(6)  1   RoL  Ab.  593,  pL  7,  citing  {c)  Plowd.  298,  302. 

17  E.  4.  5  ;  and  see  other  cases  and 
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ration.  The  argument  for  the  defendants  is  long  and  desultory 
and  goes  into  much  irrelevant  matter  about  Aristotle,  the  utility 
of  marriage,  and  the  Law  of  Nature  :  and  the  notion  is  brought 
in  that  the  consideration  for  a  promise  must  show  some  apparent 
benefit  to  the  promisor :  it  is  said  that  a  promise  to  pay  money 
in  consideration  of  marriage,  such  as  above  mentioned,  would  be 
nudum  pactum  but  for  regard  to  Nature  (a).  It  is  also  said  that 
every  deed  imports  a  consideration,  viz.  the  will  of  him  that 
made  it.  But  this  seems  a  desperate  argument.  For  it  must  be 
remembered  that  the  common  law  rule  of  a  deed  wanting  no 
consideration  at  all  was  inapplicable  (5).  Before  the  Statute  of 
Uses  a  merely  gratuitous  agreement  or  declaration  of  uses  with- 
out any  transfer  of  legal  possession  was  ineffectual  to  create  a 
use  even  if  made  by  deed :  and  the  Statute  executes  a  legal 
estate  only  where  before  the  Statute  there  would  have  been  a 
use  enforceable  in  equity.  In  the  result  the  Court  held  that  the 
covenant  was  effectual  to  transfer  the  use,  natural  love  and 
affection  being  a  sufficient  consideration  to  support  it.  It  does 
not  appear  whether  they  were  prepared  to  go  the  whole  length 
of  the  argument  for  the  defendants  and  hold  natural  love  and 
affection  a  good  consideration  for  contracts  of  all  sorts. 

As  is  well  shown  by  this  case,  the  question  of  Consideration 

was  of  importance  in  the  learning  of  Uses  before  the  statute,  (and 

there  is  nothing  but  the  precautions  embodied  in  the  settled. 

practice  of  conveyancers  to  prevent  it  from  being  so  now,  as 

indeed  it  might  still  be,  in  spite  of  those  precautions,  in  ex- 

Troeorigin  ceptional  cases).     And  the  reflection  is  obvious  that  both  the 

of  the  doc-  general  conception  and  the  name  of  Consideration  may  well  have 

haps  m      had  their  origin  in  the  Court  of  Chancery  and  the  law  of  Uses, 

equity.       and  have  been  thence  imported  into  the  law  of  contracts  rather 

than  developed  by  the  common  law  courts.     On  this  hypothesis 

the  connexion  with  the   Roman  causa  would  if  anything  be 

more  likely  than  on  the  other.     A  more  complete  search  than 

we  have  been  able  to  make  might  perhaps  be  rewarded  by  the 

discovery  of  positive  evidence  on  this  point. 


(a)  It  Is  curious  that  the  case  was  (6)  The  passage  is  cited  in  some 

argued  on  principle  without  any  re-  modern  books  as  an  illustration  of 

ference  to  precedents  in  the  Court  or  authority  for  that  rule,  but  mani- 

of  Chancery.    It  can  scarcely  have  festly  per  incut-fast, 
been  of  the  first  impression. 
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It  was  the  work  of  a  very  long  time  to  settle  the  doctrine  in  *1,M*,ia\ 
J  .  tfonsinthe 

all  points  as  we  now  have  it.     A  curious  illustration  of  the  doctrine  in 

extent  to  which  it  was  left  open  even  in  the  last  century  fe  modern 
furnished  by  Pittans  v.  Van  Mierop  (a).  The  actual  decision  pm«ns  ». 
was  on  the  very  sound  principle  (characteristic,  as  we  have  seen,  Vao  Mie" 
of  our  law)  that  "  any  damage  to  another  or  suspension  or  for- 
bearance of  his  right  is  a  foundation  for  his  undertaking  and 
will  make  it  binding,  though  no  actual  benefit  accrues  to  the 
party  undertaking "  (b).  But  Lord  Mansfield  threw  out  the 
suggestion  (which  Wilmot,  J.  showed  himself  inclined  to 
follow,  though  not  wholly  committing  himself  to  it)  that  there 
is  no  reason  why  agreements  in  writing,  at  all  events  in  com- 
mercial affaire,  should  not  be  good  without  any  consideration. 
"A  nudum  pactum  does  not  exist  in  the  usage  and  law  of 
merchants.  I  take  it  that  the  ancient  notion  about  the  want  of 
consideration  was  for  the  sake  of  evidence  only  ...  in 
commercial  cases  amongst  merchants  the  want  of  consideration 
is  not  an  objection  "  (c).  It  is  true  that  this  was  and  has  remained 
a  solitary  dictum  barren  of  results ;  its  anomalous  character  was 
rightly  seen  at  the  time  and  it  has  never  been  followed ;  but 
the  fact  that  such  an  opinion  could  be  expressed  at  all  from  the 
bench  is  sufficiently  striking.  This  suggestion  of  setting  up  a 
new  class  of  Formal  Contracts  (for  such  would  have  been  the 
effect)  came,  as  it  was,  too  late  to  have  any  practical  influence. 
But  if  it  had  occurred  a  century  or  at  any  rate  two  centuries 
earlier  to  a  judge  of  anything  like  Lord  Mansfield's  authority, 
the  whole  modern  development  of  the  English  law  of  contract, 
might  have  been  changed,  and  its  principles  might  have  been 
(with  only  minute  theoretical  differences)  assimilated  to  those 
of  the  law  of  Scotland. 


At  least  one  other  point  of  great  importance  remained  open  Promises 
even  in  practice  down  to  a  much  later  time.     The  anomalous  fo^edo11 
doctrine  that  the  existence  of  a  previous  moral  obligation  is  duty  : 
enough  to  support  an  express  promise  was  held  by  emment  ™PP?Be^ni 
judges  a  few  generations  back,  and  was  overruled  only  in  1840  Eastwood 
by  the  decision  of  the  Exchequer  "Chamber  that  "  a  mere  moral  v'  KenJon- 

(a)  8  Burr.  1664.  (c)  3  Burr.  1669-70. 

(&)  Per  Yates,  J.  at  p.  1674. 
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obligation  arising  from  a  past  benefit  not  conferred  at  the  request 
of  the  defendant "  is  not  a  good  consideration  (a). 

It  is  a  corollary  from  the  rule  above  shown  to  be  a  dis- 
tinguishing mark  of  English  jurisprudence  that  the  amount  of 
the  consideration  is  not  materiaL     "The  value  of  all  things^ 
contracted  for  is  measured  by  the  appetite  of  the  contractors,  r 
and  therefore  the  just  value  is  that  which  they  be  contented  to\ 
give  "(6).  ^ 

Adequacy  Jt  is  accordingly  treated  as  an  "  elementary  principle  that  iha) 
sideration  law  will  not  enter  into  an  inquiry  as  to  the  adequacy  of  the' 
n<*  *"Jr  consideration"  (c).  This  is  of  long  standing,  and  illustrated  by ' 
into.  many  cases .    "  When  a  thing  is  to  be  done  by  the  plaintiff,  be^ 

it  never  so  small,  this  is  a  sufficient  consideration  to.  ground  an 
action"  (d).  The  following  are  modern  examples.  If  a  man  who 
owns  two  boilers  allows  another  to  weigh  them,  this  is  a  good 
consideration  for  that  other's  promise  to  give  them  up  after  such 
weighing  in  as  good  condition  as  before.  "  The  defendant " 
said  Lord  Denman  "  had  some  reason  for  wishing  to  weigh  the 
boilers,  and  he  could  do  so  only  by  obtaining  permission  from  the 
plaintiff,  which  he  did  obtain  by  promising  to  return  them  in 
good  condition.  We  need  not  inquire  what  benefit  he  expected 
to  derive  "  (e).  So  parting  with  the  possession  of  a  document, 
though  it  had  not  the  value  the  parties  supposed  it  to  have  (/  ), 
and  the  execution  of  a  deed  (g),  though  invalid  for  want  of 
statutory  requisites  (c),  have  been  held  good  considerations.  In 
the  last  mentioned  case  the  justice  of  the  decision  was  very 
plain  :  the  deed  was  an  apprenticeship  indenture  which  omitted 
to  set  forth  particulars  required  by  a  statute  of  Anne  now 
repealed  (h) :  the  apprentice  had  in  fact  served  his  time,  so  that 
the  benefit  of  the  consideration  had  been  fully  enjoyed.     In  like 

(a)  Eastwood  v.  Kenyon,  11  A.  &  (/)  Haigh  v.  Brooks  (Q.  B.  and 

E.  488,  446.  Ex.  CM,  10  A.  &  E.  809,  820,  884. 

(6)    Hobbee,    Leviathan,    pt»    1.  Or    letting    the    promisor    retain 

o.  15.  possession  of  a  document  to  which 

(c)  Westlake  v.  Adams,  5  C.  B.  the  promisee  is  entitled :  Hart  ▼. 
N.  S.  248,  265,  27  L.  J.  C.  P.  271,  Miles,  4  C.  B.  N.  S.  371,  27  L.  J. 
per  ByleB,  J.  C.  P.  218. 

(d)  Strtrlyn  v.  Albany,  Cro.  Elk.  (g)  Cp.  Jones  v.  Waits,  9  CL  and 
67,  and  see  Cro.  Car.  70,  and  mar-  F.  101. 

ginal  references  there.  {h)  8  Ann.  c.  5  (9  in  Ruffh.)  rep. 

(e)  Bainbridye  v.  Firmstonc,  8  Inland  Revenue  Repeal  Act  1870, 
A.  &  E.  743.  33  &  34  Vict  c.  09. 
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manner  a  licence  by  a  patentee  to  uae  the  patented  invention  is 
a  good  consideration  though  the  patent  should  turn  out  to  be 
invalid  (a).  In  a  late  case  in  the  Supreme  Court  of  the  United 
States  a  release  of  a  supposed  right  of  dower,  which  the  parties 
thought  necessary  to  confirm  a  title,  was  held  a  good  considera- 
tion for  a  promissory  note  (b).  Decided  cases  in  equity  to  the  Same  rule 
same  effect  are  not  wanting.  It  has  been  held  that  a  transfer  of  **  **" 
railway  shares  on  which  nothing  has  been  paid  is  a  good  consi- 
deration (c) ;  and  that  if  a  person  indebted  to  a  testator's  estate 
pays  the  probate  and  legacy  duty  on  the  amount  of  the  debt, 
this  is  a  good  consideration  for  a  release  of  the  debt  by  the  resi- 
duary legatees  (d) :  a  strong  case,  for  this  view  was  an  after- 
thought to  support  a  transaction  which  was  in  origin  and  inten- 
tion certainly  gratuitous,  and  in  substance  an  incomplete  volun- 
tary release ;  the  payment  was  simply  by  way  of  indemnity,  it 
being  thought  not  right  that  the  debtor  should  both  take  his  debt 
out  of  the  estate  and  leave  the  estate  to  pay  duty  on  it.  The 
consent  of  liquidators  in  a  voluntary  winding-up  to  a  transfer  of 
shares  is  a  good  consideration  for  a  guaranty  by  the  transferor 
for  the  payment  of  the  calls  to  become  due  from  the  trans- 
feree (e).  An  agreement  to  continue — i.e.  not  to  determine 
immediately— -an  existing  service  terminable  at  will,  is  like- 
wise a  good  consideration  (/).  The  principle  of  all  those 
cases  may  be  summed  up  in  the  statement  made  in  so  many 
words  by  the  judges  in  more  than  one  of  them,  that  the 
promisor  has  got  all  that  he  bargained  for.  There  has  been 
another  rather  peculiar  case  in  equity  which  was  to  this 
effect.  An  agreement  is  made  between  a  creditor,  principal 
debtor,  and  surety  under  a  continuing  guaranty,  by  which  no 
new  undertaking  is  imposed  on  the  surety,  but  additional 
remedies  are  given  to  the  creditor,  which  he  is  to  enforce  if  re- 
quested to  do  so  by  the  surety.  Held  that  if  by  his  own 
negligence  the  creditor  deprives  himself  of  the  benefit  of  these 
remedies,  the  surety  is  discharged.     The  real  meaning  of  what 

(a)  Lawes  v.  Purser,  26    L.  J.  by  Turner,  L.  J.  dub.  Knight  Bruce 
Q.  B.  25.  L.  J. 

(b)  Sykes  v.  Chadwick,  18  Wallace  (e)  Cleve   v.    Financial   Corpora- 
141.  tion,  16  Eq.  363,  375. 

(c)  Chealc  v.  Kcnward,  3  De  G.  (/)  Qravcly  v.  Barnard,  18  Eq. 
&  J.  27.  518. 

(d)  Taylor  v.  Manners,  1  Gh.  48, 
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is  there  said  about  consideration  seems  to  be  that  as  between  the 

Consider*-  creditor  and  the  surety  it  is  not  material  (a).     Closely  connected 

b^n  mtL    ***  P^^Pk  ^k  tne  foregoing  class  of  cases,  though  not  iden- 

gent.  tical  with  them,  is  the  rule  that  the  consideration  for  a  promise 

may  well  be  contingent,  that  is,  it  may  consist  in  the  doing  of 

something  by  the  promisee  which  he  need  not  do  unless  he 

chooses,  but  which  being  done  by  him  the  contract  is  complete 

and  the  promise  binding.     If  a  tradesman  agrees  to  supply  on 

certain  terms  such  goods  as  a  customer  may  order  during  a  future 

period,  he  cannot  sue  the  customer  for  not  ordering  any  goods, 

but  if  the  customer  does  order  any  the  condition  is  fulfilled,  the 

consideration  is  perfected,  and  there  is  a  complete  contract  which 

the  seller  is  bound  to  perform  (b). 

Inade-  Inadequacy  of  consideration  coupled  with  other  things  may 

oSardSf"*  nowever  b®  °*  8reat;  importance  as  evidence  of  fraud,  &c,  when 

in  Equity:  the  validity  of  a  contract  is  in  dispute :  and  it  has  been  con- 

see  chap,     gidered  (though,  it  is  believed,  the  better  opinion  is  otherwise)  to 

be  of  itself  sufficient  ground  for  refusing  specific  performance. 

This  subject,  which  is  by  no  means  free  from  difficulty,  will  be 

examined  under  the  head  of  Undue  Influence,  Ch.  XL,  post. 

Reciprocal      Reciprocal  promises  may  be  and  in  practice  constantly  are  the 
oonaidera-  consideration  for  one  another,  and  so  constitute  a  binding  con- 
tion.  Must  tract.     It  is  said  that  in  order  to  be  a  good  consideration  a  f 
gwfextent  promise  must  be  a  promise  to  do  something  which  the  promisor1 
of  rule.       has   the   means  of  performing ;  but   this  proposition,   though 
affirmed  by  an  authority  little  short  of  judicial  (c),  seems  unT/ 
warrantably  wide.     The  true  limitation,  it  is  submitted,  is  thaty 
the  thing  promised  must  be  in  itself  possible,  and  such  as  thef 
promisor  is  legally  competent  to  perform  ;  this  last  point  is  what  / 
the  cases  cited  for  the  general  statement  really  go  to  show,  though( 
certainly  there  are  some  dicta  much  more  largely  expressed  (d). ) 

(a)  Watson  v.  Allcock,  4  D.  M.  G.  true  ground  Is  the  creditor's  original 

242.      The    guaranty    was    deter-  duty  to  the  surety,   which  covers 

minable  by  notice  from  the  surety,  subsequently   acquired    rights   and 

and  it  was  suggested  by  way  of  sup-  remedies. 

plying  a  new  consideration  that  on  (b)  O.  N.  Ry.  Co.  v.  Witham,  L.  R. 

the  faith  of  the  creditor's  increased  9  0.  P.  16.     Contra  a  recent  casein 

remedy  the  surety  might    in  fact  New  York  (Benjamin  on  Sale,  55). 
have  abstained  from  determining  it.  (c)  2  Wms.  Saund.  430. 

But  surely  this  will  not  do  :    the  {d)  ffasfam  v.  Sherwood,  10  Bing. 
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In  this  form  the  proposition  is  completely  covered  by  the  general 
law  touching  impossible  and  unlawful  agreements,  and  we  know 
of  nothing  that  requires  us  to  lay  down  any  wider  rule  as  part  of 
the  distinct  learning  of  Consideration.     There  is  certainly  no  * 
general  rule  that  a  promise  cannot  be  sued  on  unless  the  promisor 
had  in  fact  the  means  of  performing  it  when  he  made  it ;  and  if  ' 
we  say  that  the  undertaking  of  a  legal  liability  is  not  to  be  deemed  * 
a  consideration  unless  the  liability  be  substantial,  we  are  in  truth  { 
setting  up  in  another  shape  the  often  exploded  supposition  that  \ 
the  adequacy  of  the  consideration  can  be  inquired  into.  J 

It  is  certain  however  that  a  promise  which  is  to  be  a  good  Hmt  be 
consideration  for  a  reciprocal  promise  must  be  such  as  can  ^'m^0** 
enforced :  it  must  therefore  be  not  only  lawful  and  in  itself 
possible,  but  reasonably  definite.  Thus  a  promise  by  a  son  to 
his  father  to  leave  off  making  complaints  of  the  father's  conduct 
in  family  affairs  is  no  good  consideration  to  support  an  accord  and 
satisfaction,  for  it  is  too  vague  to  be  enforced  (a).  And  upon  a 
conveyance  of  real  estate  without  any  pecuniary  consideration  a 
covenant  by  the  grantee  to  build  on  the  land  granted  such  a  dwel- 
ling-house as  he  or  his  heirs  shall  think  proper  is  too  vague  to  save 
the  conveyance  from  being  voluntary  within  27  Eliz.  c.  4  (6). 

For  the  same  reason,  neither  the  promise  to  do  a  thing  nor  Must  not 
the  actual  doing  of  it  will  be  a  good  consideration  if  it  is  a5Snjrone 
thing  which  the  party  is  already  bound  to  do  either  by  the  is  already 
general  law  or  by  a  subsisting  contract  with  the  other  party  (c).  ™^?y    ' 
It  is  obvious  that  an  express  promise  by  A.  to  B.  to  do  some-  or  to  the 
thing  which  B.  can  already  call  on  him  to  do  can  (at  any  rate  in  ^^^  ; 
contemplation  of  law)  produce  no  fresh  advantage  to  B.  or  detri- 
ment to  A.     But  the  doing  or  undertaking  of  anything  beyond 
what  one  is  already  bound  to  do,  though  of  the  same  kind  and  in 

540,  Nerot  v.  Wallace,  3  T.  R.  17,  B.  who  asked  in  the  course  of  argu- 

wbere  the  dicta  of  Lord  Kenypn  roent,  "  Is  an  agreement  by  a  father 

G.  J.   and  Ashurst,  J.  are   those  in  consideration  that  his  son  will 

meant   in    the    text      Bnller  and  not  bore  him  a  binding  contract  t" 

Grose,  J  J.  confined  their  judgments  (b)  Rather  v.  Williams,  20  Eq.  210. 

to  the  true  ground  of  the  case,  viz.  (c)    See    Leake,    818-320  ;   and, 

that  the  agreement  then  in  question  besides    authorities    there     given, 

was  illegal    as  being  against    the  Deacon  v.  Gridley,  15  C.  B.  295,  24 

policy  of  the  bankrupt  laws.  L.  J.  C.  P.  17,  and  the  judgment  on 

(a)  White  v.  Bluett,  23  L.  J.  Ex.  the  7th  plea  in  Mallalieu  v.  Hodgton, 

36  :  this  seems  the  ratio  decidendi,  16  Q.  B.  689,  20  L.  J.  Q.  B.  889. 
though  so  expressed  only  by  Parke, 
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the  same  transaction,  is  a  good  consideration.   A  promise  of  reward 
to  a  constable  for  rendering  services  beyond  his  ordinary  dnty  in 
the  discovery  of  an  offender  is  binding  (a) :  so  is  a  promise  of 
extra  pay  to  a  ship's  crew  for  continuing  a  voyage  after  the 
number  of  hands  has  been  so  reduced  by  accident  as  to  make 
the  voyage  unsafe,  so  that  the  crew  are  not  bound  to  proceed 
under  their  original  articles  (b).    Again  there  will  be  considera- 
tion enough  for  the  promise  if  an  existing  right  is  altered  or 
increased  remedies  given.     Thus  an  agreement  to  give  a  debtor 
time  in  consideration  of  his  paying  the  same  interest  that  the 
debt  already  carries  is  inoperative,  but  an  agreement  to  give 
time  or  accept  reduced  interest  in  consideration  of  having  some 
new  security  would  be  good  and  binding.     The  common  proviso 
in  mortgages  for  reduction  *of  interest  on  punctual  payment — 
i.e.  payment  at  the  very  time  at  which  the  mortgagor  has   co- 
venanted to  pay  it — seems  to  be  without  any  consideration, 
and  it  is  conceived  that  if  not  under  seal  such  a  proviso  could 
not  be  enforced  (c).     Again  the  rule  does  not  apply  if  the 
promise  is  in  the  nature  of  a  compromise,  that  is  if  a  reason- 
able doubt  exists  at  the  time  whether  the  thing  promised  bo 
already  otherwise  due  or  not,  though  it  should  be  afterwards 
ascertained  that  it  was  so.     The  reason  of  this  will  be  more 
conveniently  explained,  so  far  as  it  needs  explanation,  when  we 
speak  presently  of  forbearance  as  a  Consideration. 

But  may        In  the  case  where  the  party  is  already  bound  to  do  the  sauie^ 
thinir  one    ^^ft  ^ut  0T^7  *>y  contract  with  a  third  person,  there  is  some  j 
inbound      difference  of  opinion.     But  there  seems  to  be  no  solid  reason 
pertonto     w^  the  promise  should  not  be  good  in  itself,  and  therefore- 
do.  a  good   consideration.     It   creates   a  new   and  distinct  right, ' 

which  must  always  be  of  some  value  in  law,  and  may  be  of 
appreciable  value  in  fact.  There  are  many  ways  in  which 
B.  may  be  very  much  interested  in  A.'s  performing  his  contract 
with  C,  but  yet  so  that  the  circumstances  which  give  him  an 
interest  in  fact  do  not  give  him  any  interest  which  he  can 
assert  in  law.  It  may  well  be  worth  his  while  to  give  some- 
fa)  England  v.  Davidson,  11 A  &  vided  against,  however,  if  so  desired, 
E.  856.  by    simply    fixing    the    times    for 

(6)  Hartley  v.  P&nsonby,  7  E.  &      "  punctual  payment "  a  single  day 
B.  872,  26  L.  J.  Q.  B.  322.  earlier   than    those  named   in  the 

(c)  This  could  be   at  once  pro-       mortgagor's  covenant. 
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thing  for  being  enabled  to  insist  in  his  own  right  on  the  thing 
being  done.  This  opinion  has  been  expressed  and  acted  on  in 
the  Court  of  Exchequer  (a),  and  seems  implied  in  the  judgment 
of  the  majority  of  the  Court  of  Common  Pleas  in  a  case  decided 
some  weeks  earlier  (b),  which  affords  a  curious  modern  example  of 
a  class  of  agreements  already  mentioned  as  having  in  former  times 
given  rise  to  much  litigation  and  even  to  the  conflicts  of  juris- 
diction. An  uncle  wrote  to  his  nephew  in  these  terms  :  "  I  am  Shad  well*, 
glad  to  hear  of  your  intended  marriage  with  E.  N. ;  and  as  I  shftdwaU- 
promised  to  help  you  at  starting  I  am  happy  to  tell  you  that  I 
will  pay  to  you  one  hundred  and  fifty  pounds  yearly  during  my 
life,"  subject  to  a  contingency  not  material  to  be  now  stated. 
The  marriage  took  place,  and  for  several  years  this  annuity  was 
paid ;  after  which  it  fell  into  arrear,  the  uncle  died,  and  the 
nephew  sued  his  executors.  It  was  pleaded  amongst  other 
things  that  the  marriage  was  not  at  the  testator's  request  and 
that  there  was  no  consideration  for  the  promise.  Erie,  C.  J.  and 
Keating,  J.  held  (but  without  saying  in  terms  that  the  existence 
of  the  engagement  to  marry  at  the  date  of  the  uncle's  promise 
could  make  no  difference)  that  on  the  whole  the  marriage  must 
be  taken  to  have  been  at  the  testator's  request,  and  so  was 
a  sufficient  consideration.  Byles,  J.  dissented,  thinking  that  as 
no  express  request  appeared,  so  none  could  be  implied,  for  the 
nephew  was  already  bound  to  the  marriage  and  the  uncle  knew  it : 
he  stated  the  rule  to  be  that  a  promise  to  do  what  one  is  already 
bound,  though  only  to  a  third  person,  to  do,  cannot  be  a  consi- 
deration (e)  ;  and  he  seemed  disposed  to  treat  itas  a  matter  of  public 
policy.  Unless  put  on  that  ground,  indeed,  it  would  amount,  as 
was  pointed  out  in  the  Exchequer  (d),  to  saying  that  a  man  cannot 
have  an  interest  in  the  performance  of  a  contract  made  with  another. 
But  even  if  we  do  regard  it  as  a  rule  of  law  paramount  to  the 
interest  of  the  parties — a  view  for  which  it  may  be  said  that  as 
a  matter  of  fact  an  individual  citizen  might  often  find  it  less 
troublesome  to  pay  a  man  for  performing  his  legal  duty  than  to 

(a)  Scotson  v.  Pegg,  6  H.  &  N.  would  be  a  clear  authority  the  other 

295,  30  L.  J.  Ex.  225.  way,  had  it  not  been  assumed  at  the 

(6)  Shadwll  v.  Shadwelly  9  C.  B.  time  that  an  agreement  to  execute 

N.  8.  159,  80  L.  J.  O.  P.  145.  a   separation    deed    could    not   be 

(c)  And  so  thought  some  of  the  directly  enforced, 
judges  in  Jones  v.   Waite,  5  Bing.  (d)  Per  Wilde,  B.  Scotson  v.  Ptgg, 

N.  0.  341,  351,  S56.  But  the  actual  supra. 
decision  there  (i6.,  9  CL  &  F.  101) 
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take  the  proper  steps  for  making  him  perform  it — there  still 
appears  to  be  good  reason  for  the  distinction.  To  allow  promises^ 
to  be  binding  if  made  in  consideration  of  the  promisee  doing  or  / 
undertaking  what  he  is  already  bound  generally  or  to  the  promisor, 
to  do  would  be  to  give  direct  encouragement  to  breaches  of  public  v 
and  private  duty.  But  where  the  duty  is  to  a  third  person  only,  j 
this  reason  does  not  apply;  the  encouragement  to  unlawful  con-  ! 
duct,  if  any,  is  too  remote  and  precarious  to  count  for  anything./ 

Rule*  as  to      The  doctrine  of  Consideration,  especially  this  last  part  of  it, 
consider*-  j^g  ^een  extended  with  not  very  happy  results  beyond  its  proper 
tended  to    scope,  which  is  to  govern  the  formation  of  contracts,  and  has 
H*®£k" .    been  made  to  regulate  and  restrain  the  discharge  of  contracts, 
contracts.   For  example,  where  there  is  a  contract  of  hiring  with  a  stipula- 
tion that  the  wages  due  shall  be  forfeited  in  the  event  of  the 
servant  being  drunk,  a  promise  not  under  seal  to  pay  the  wages 
notwithstanding  a  forfeiture  is  not  binding  without  a  new  con- 
sideration (a).    But  it  is  thought  unnecessary  to  enter  here  on  this 
matter,  which  the  reader  will  find  set  forth  in  the  notes  to  Cumber 
v.  Wane  (b).   It  is  enough  to  say  that  English  common  law  stands 
committed  to  the  absurd  paradox  that  a  debt  of  £100  may  be 
perfectly  well  discharged  by  the  creditor's  acceptance  of  a  pep- 
percorn at  the  same  time  and  place  at  which  the  XI 00  are  payable 
or  of  ten  shillings  at  an  earlier  day  or  at  another  place,  but  that 
nothing  less  than  a  release  under  seal  will  make  his  acceptance 
of  £99  in  money  at  the  same  time  and  place  a  good  discharge 
(c) :  although  modern   decisions  have  confined  this  absurdity 
within  the  narrowest  possible  limits  (&). 

The  con-         ^  ^  k  agreed  between  creditor  and  debtor  that  the  duty  shall 

sideration    oe  performed  in  some  particular  way  different  from  that  originally 

tion  of        intended,  this  may  well  be  binding  :  for  the  creditor's  under- 

contracts.   taking  to  do  something  different  though   only  in  detail  from 

what  he  at  first  undertook  to  do,  or  even  relinquishing  an  option 

of  doing  it  in  more  ways  than  one,  would  be  consideration 

enough,  and  the  Court  could  not  go  into  the  question  whether  it 

gave  any  actual  advantage  to  the  creditor.     But  if  the  new 

(a)  Monkman  v.  Shepherdson,  11  (c)  PinneUt  ca.  5  Co.  Rep.  117. 

A.  &  E.  411.  The  Indian  Contract  Act   (s.   63. 

(o)  2  Sm.  L.  C.  302  sqq.,  see  the  illust.   b)  is  accordingly  careful  to 

existing  law  summed  up,  pp.  310-813.  express  the  contrary. 
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agreement  amounts  to  saying  that  the  debtor  shall  at  his  own 
option  perform  the  duty  as  at  first  agreed  upon  or  in  some  other 
way,  it  cannot  be  binding  without  a  new  consideration:  as 
where  an  entire  sum  is  due,  and  there  is  an  agreement  to  accept 
payments  by  instalments,  this  would  be  good,  it  seems,  if  the 
debtor  undertook  not  to  tender  the  whole  sum:  but  in  the 
absence  of  anything  to  show  such  an  undertaking,  the  agreement 
is  a  mere  voluntary  indulgence,  and  the  creditor  remains  no  less 
at  liberty  to  demand  the  whole  sum  than  the  debtor  is  to 
pay  it  (a). 

The  loss  or  abandonment  of  any  right,  or  the  forbearance  to  Loaorfor-; 
exercise  it  for  a  definite  or  ascertainable  time,  is  for  obvious  ofrtSSTaa' 
reasons  as  good  a  consideration  as  actually  doing  something.    In  oanSdera- 
Mather  v.  Lord  Maidstone  (b)  the  loss  of  collateral  rights  by  the     "" 
promisee  supported  a  promise  notwithstanding  that  the  main 
part  of  the  consideration  failed.     The  action  was  on  a  bill  of 
exchange.     This  bill  was  given  and  indorsed  to  the  plaintiff  as 
in  renewal   of  another  bill  purporting  to  be  accepted  by  the 
defendant  and  indorsed  to  the  plaintiff.     The  plaintiff  gave  up 
this  first  bill  to  the  defendant ;  thirty  days  afterwards  it  was 
discovered  that  it  was  not  really  signed  by  the  defendant :  yet 
it  was  held  that  he  was  liable  on  the  second  bill,  for  the  plaintiff 
had  lost  his  remedy  against  the  other  parties  to  the  first  bill 
during  the  time  for  which  he  had  parted  with  the  possession  of 
it,  and  that  was  consideration  enough. 

As  to  forbearance,  the  commonest  case  of  this   kind  of  con-  Forbear* 
sideration  is  forbearing  to  sue.     The  forbearance  or  promise  of  J^j^^i 
it  must  be,  as  we  said,  for  a  definite  or  ascertainable  time  in  definite  or  ' 
order  to  be  a  good  consideration.     Forbearance  for  a  reasonable  iMetime. 
time  is  enough,  for  it  can  be  ascertained  by  the  verdict  of  a  jury 
what  is  a  reasonable  time  in  any  given  case  :  and  an  under- 
taking in  terms  which  are  in  themselves  vague,  such  as  "  for- 
bearing to  press  for  immediate  payment "  may  be  construed  by 
help  of  the  circumstances  and  context  as  meaning  forbearance 
for  a  reasonable  time  (c).       It  is  submitted   that  the  case  of 

(a)  McManus  v.  Bark,  L.R.5  (c)  Olderthaw  v.  King  (Ex.  Ch.) 

Ex.  65.  2  H.  &  N.  617,  27  L.  J.  Ex.  120, 

(6)  18  C.  B.  273, 25  L.  J.C.  P.  300.      and  see  1  Wm&  Saund.  225. 
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Alliance  Bank  v.  Broom  (a),  which  at  first  sight  looks  like  a 
decision  that  a  promise  to  forbear  suing  for  no  time  in  particular 
is  a  good  consideration,  is  perhaps  to  be  supported  on  this  ground. 

There  That  which  is  forborne  must  also  be  the  exercise  or  enf  orce- 

n^t^be  an  ment  0f  gome  je^aj  or  equable  right  which  is  at  least  reason- 

bonafide     ably  believed  to  exist  (b).     This  is   simply   the  converse   of  a 
riTt ^     ru^e  ^rea(^y  given.     As  a  promise  by  A.  to  B.  is  naught  if  it  is 
only  a  promise  to  do  something  A.  is  already  bound,  either  abso- 
lutely or  as  against  B.,  to  do,  so  it  is  equally  worthless  if  it  is 
a  promise  not  to  do  something  which  B.  can  already,  as  a  matter 
either  of  public  or  of  private  right,  forbid  A.  to  do.     At  least 
this  would  be  the  theoretical  expression  of  the  rule,  assuming 
Why  com-  the  existing  rights  of  the  parties  to  be  known :  but  as  in  practice 
are  bind-    they  often  are  not  known,  but  depend  on  questions  of  law  or  of 
in£-  fact,  or  both,  which  could  not  be  settled  without  considerable 

trouble,  common  sense  and  convenience  require  that  compromises 
of  doubtful  rights  should  be  recognized  as  binding,  and  they 
constantly  are  so  recognized.     Unless  we  chose  to  treat  these  as 
an  exception,  which  would  be   absurd,  the  statement  must  be 
modified  thus — A  promise  by  A.  to  B.  not  to  do  some  thing  or 
to  prosecute  some  claim  is  not  a  good  consideration  if  A.  knows 
that  the  thing  is  one  which  B.  can  already  forbid  him  to  do,  or 
that  the  claim  has  no   foundation.     One  might  be  tempted  to 
add,  or  if  by  reasonable  diligence  he  might  know  :  but  probably 
this  would  not  be  correct,  and  here  as  in  certain  other  analo- 
gous questions  the  existence  of  means  of  knowledge  is  material 
only  as  evidence  of  actual  knowledge.     "Every  day  a  compro- 
mise is  effected  on  the  ground  that  the  party  making  it  [a  doubt- 
ful claim]  has  a  chance  of  succeeding  in  it,  and  if  he  bona  fide 
believes  he  has  a  fair  chance  of  success,   he   has  a  reasonable 
ground  for  suing  and  his  forbearance  to  sue  will  constitute  a 
good  consideration.  When  such  a  person  forbears  to  sue  he  gives 
up  what  he  believes  to  be  a  right  of  action  and  the  other  party 
gets  an   advantage     ...     It  would  be   another  matter  if  a 
person  made  a  claim  which  he  knew  to  be  unfounded  and  by  a 
compromise  derived  an  advantage  under  it :    in  that  case  his 
conduct  would  be  fraudulent "  (c). 

(a)  2  Dr.  &  Sm.  289.  (c)  Catttiher  v.  Biscltoffskeim,  L.  R 

(b)  Leake  827-80.  5  Q.  B.  449,  452,  per  Cockbnrn,  0.  J. 
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This  rule  applies  in  the  case  (which  apart  from  authority  might 
possibly  seem  doubtful)  where  the  claim  given  up  is  on  a 
disputed  promise  of  marriage  (a).  The  real  consideration  and 
motive  of  a  compromise,  as  well  in  our  law  as  in  the  civil  law 
and  systems  derived  from  it,  is  not  the  sacrifice  of  a  right  but 
the  abandonment  of  a  claim  (6).  A  partial  compromise  in 
which  the  undertaking  is  not  simply  to  stay  or  not  to  commence 
legal  proceedings,  but  to  conduct  them  in  some  particular  manner 
or  limit  them  to  some  particular  object,  may  well  be  good  :  but 
here  again  the  forbearance  must  relate  to  something  within  the 
proper  scope  of  such  proceedings.  A  promise  to  conduct  pro- 
ceedings in  bankruptcy  so  as  to  injure  the  debtor's  credit  as  little 
as  possible  is  no  consideration,  for  it  is  in  truth  merely  a  promise 
not  to  abuse  the  process  of  the  Court  (c). 

The  main  end  and  use  of  the  doctrine  of  Consideration  in  our  Reaction 

modern  law,  whatever  may  have  been  its  precise  origin,  is  to  of  ^*P' 

furnish  us  with  a  reasonable  and  comprehensive  set  of  rules  trine  of 

which  can  be  applied  to  all  informal  contracts  without  distinction  C°Midera" 
**  tion  on 

of  their  character  or  subject-matter.     Formal  contracts  remain,  contracts 
strictly  speaking,  outside  the  scope  of  these  rules,  which  were  under  8ettl- 
not  made  for  them,  and  for  whose  help  they  had  no  need     But 
it  was  impossible  that  so  general  and  so  useful  a  legal  conception 
as  that  of  Consideration  should  not  make  its  way  into  the  treat- 
ment of  formal  contracts,  though  with  a  different  aspect.     The 
ancient  validity  of  formal  contracts  could  not  be  amplified,  but  j 
it  might  be  restrained :  and  in  fact  both  the  case-law  and  the  ' 
legislation  of  modern  times  shew  a  marked  tendency  to  cut  short  < 
if  not  to  abolish  their  distinctive  privileges,  and  to  extend  to 
them  as  much  as  possible  the  free  and  rational  treatment  of  legal 
questions  which  has  been  developed  in  modern  times  by  the  full 
recognition  of  informal  transactions. 

There  is  some  reason,  as  we  have  seen,  to  believe  that  the  Mort  con- 
doctrine  of    Consideration   owes    its  origin  to    the   Court  of^^?*111 
Chancery  :  and  we  must  still  look  to  courts  of  equity  to  see  it  in 
its  fullest  application.     A  merely  gratuitous  contract  under  seal 

(a)  Keenan  v.  Handtey,  2  D.  J.       Canada,  then  under  old  Fr.  law). 
8.  288.  (c)  Braeewdl  v.  Williams,  L.  K. 

(6)  Trigrjt  v.  LavdUe,  15  Moo.       2  C.  P.  196. 
P.  C.  271,  292  (a  caae  from  Lower 
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may  be  enforced  at  law  (with  some  peculiar  exceptions)  unless^ 
it  can  be  shown  that  behind  the  apparently  gratuitous  obligation  I 
there  is  in  fact  an  unlawful  or  immoral  consideration  :  and  with  ( 
its  strictly  legal  effect,  in  the  absence  of  any  special  ground  of 
invalidity,  the  rules  of  equity  do  not  profess  to  interfere. 

No  specific  But  courts  of  equity  refuse  to  extend  their  special  protection 
mance  of  an(*  their  special  remedies  to  agreements,  however  solemn  and 
voluntary    formal,  made  without  consideration. 

though  by       A  voluntary  covenant,  though  under  seal,  "  in  equity,  where 

deed.  at  least  the  covenantor  is  living,  or  where  specific  performance  of 

such  a  covenant  is  sought,  .  .  stands  scarcely,  or  not  at  all,  on 

a  better  footing  than  if  it  were  contained  in  an  instrument 

unsealed  n  (a). 

Even  the  first  part  of  our  statement  must  be  taken  with  a 
qualification  of  some  importance  to  which  allusion  is  made  in  the 
passage  just  cited.  Equity  does  admit  in  theory  that  a  volun- 
tary contract  is  not  impeachable  merely  for  being  voluntary  : 
but  we  shall  see  under  the  head  of  Undue  Influence  that  a  system 
of  presumptions  has  been  established  which  makes  it  exceedingly 
difficult  in  many  if  not  in  most  cases  for  persons  claiming  under 
a  voluntary  deed  to  uphold  its  validity  if  the  donor,  or  even  his 
representatives,  choose  within  any  reasonable  time  afterwards  to 
dispute  it.  The  rule  that  a  court  of  equity  will  not  grant  specific 
performance  of  a  gratuitous  contract  is  so  well  settled  that  it  is  • 
needless  to  cite  further  authorities  for  it :  and  it  is  not  to  be 
overlooked  that  whereas  the  other  rules  that  limit  the  application 
of  this  peculiar  remedy  are  of  a  more  or  less  discretionary  kind, 
and  founded  on  motives  of  convenience  and  the  practical  require- 
ments of  procedure  rather  than  on  legal  principle,  this  is  an 
absolute  and  unqualified  rule  which  must  be  considered  as  part 
of  the  substantive  law. 

But  exiRt-  It  is  the  practice  of  equity,  however,  at  all  events  when  the 
considera-  want  °*  consideration  is  actively  put  forward  as  an  objection 
tion  may  (and  the  practice  must  be  the  same,  it  is  conceived,  when  the 
aliunde?  objection  is  nia^e  ty"  way  °*  defence  in  a  suit  for  specific  perfor- 
ance)  to  admit  evidence  of  an  agreement  under  seal  being  in  fact 

(a)  Per  Knight  Bruce,  L,  J.  Kekevich  v.  Manning,  1  D.  M.  G.  176,  188, 
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founded  on  good  consideration,  where  the  deed  expresses  a  nominal 
consideration  (a)  or  no  consideration  at  all  {b),  though  (save  in  a 
case  of  fraud  or  illegality)  a  consideration  actually  inconsistent 
with  that  expressed  in  the  deed  could  probably  not  be  shown  («). 

Closely  connected  with  this  in  principle  is  the  rule  of  equity  Equity 
that  although  no  consideration  is  required  for  the  validity  of  a  ^r^^Te 
complete  declaration  of  trust,  or  a  complete  transfer  of  any  legal  imperfect 
or  equitable  interest  in  property,  yet  an  incomplete  voluntary  *™* 
gift  creates  no  right  which  can  be   enforced.     Certain  recent 
decisions  have  indeed  shown  a  tendency  to  infringe  on  this  rule 
by  construing  the  circumstances  of  an  incomplete  act  of  bounty 
into  a  declaration  of  trust,  notwithstanding  that  the  real  inten- 
tion of  the  donor  was  evidently  not  to  make  himself  a  trustee, 
but  to  divest  himself  of  all  his  interest  (c).     But  these  have 
been  disapproved  in  still  later  judgments  which  seem  entitled  to 
more  weight  (d). 

(a)  LeifckUcCt  ca.  1  Eq.  231.  686,  Morgan  v.  MalUmm,  10  Eq.  475. 

lb)  Llandly  Ry.  4    Dock  Co.  r.  (d)  Warrincr  v.  Rogers  16  Eq. 

JL  <fcM  W.  Ry.  Co.  8  Ch.  942.  340,  Richards  v.  Ddbridgt,  18  Eq. 

(c)  Richardton  v.  Richardvm,  3  Eq.  11,  HearUey  v.  Nichotom,  19  Eq.  233. 
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CHAPTER  V. 

Effects  and  Incidents  of  Contract. 

(Rules  as  to  parties :  Contracts  with  uncertain  persons :  Effects 
on  third  persons  :     Transfer  of  Contracts). 

Original  The  original  and  simplest  type  of  contract  is  an  agreement 
type  of  creating  an  obligation  between  certain  persons.  The  persons  are 
ascertained  by  their  description  as  individuals,  and  not  by  their 
satisfying  any  general  class-description :  or,  more  shortly,  they 
are  denoted  by  proper  names  and  not  by  class-names  (a).  And 
the  persons  who  become  parties  in  the  obligation  created 
by  the  agreement  are  the  persons  who  actually  conclude  the 
agreement  in  the  first  instance,  and  those  only.  The  object  of 
this  chapter  will  be  to  point  out  the  extent  to  which  modern 
developments  of  the  law  of  contract  have  altered  this  primary 
type  either  by  modifications  co-extensive  with  the  whole  range 
of  contract  or  by  special  classes  of  exceptions. 

The  fundamental  notion  from  which  we  must  take  our  depar- 
ture is  one  that  our  own  system  of  law  has  in  common  with  the 
Roman  system  and  the  modern  law  of  other  civilized  countries 
derived  therefrom.  There  is  some  evidence  that  we  ourselves 
got  this  (together  with  other  principles  of  the  law  of  contract) 
from  Roman  sources.  However  that  may  be,  we  find  it  as  firmly 
established  in  our  own  system  as  in  the  Roman  from  a  very 
early  date,  though  it  happens  not  to  be  definitely  expressed  in 
a  general  form  in  any  of  our  authorities.  A  wide  statement  of 
the  principle  may  be  given  in  the  shape  of  a  maxim  thus : 

{a)  Savigny,  ObL  §  53  (2.  16),  cp.      rally,  ft.  §§  53-70,  pp.  17-186. 
on  the  subject  of  this  chapter  gene- 
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The  legal  effects  of  a  contract  are  confined  to  the  contracting  Legal  ef  • 
, .  fects  oon- 

!»!*«».  Snedto 

This,  like  most  if  not  all  legal  maxims,  is  a  generalization  contract. 

which  can  be  useful  only  as  a  compendious  symbol  of  the  par-  "^P*"  **• 

ticulars  from  which  it  is  generalized,  and  cannot  be  understood  Tnw._  4 
°  7  maxim  to 

except  by  reference  to  those  particulars.      The  first  step  towards  be  deve- 
the  necessary  development  may  be  given  in  a  series  of  more  opw^* 
definite  but  still  very  general  rules,  which  we  shall  now  endea- 
vour to  state,  embodying  at  the  same  time  those  qualifications, 
whether  of  recent  introduction  or  not,  which  admit  of  being 
stated  in  an  equally  general  form. 

We  give  some  preliminary  definition  of  terms  which  it  will  be  Detini- 
convenient  to  use  in  extended  or  special  senses.     A  contract  lom' 
creates  an  obligation  between  the  contracting  parties,  consisting 
of  duties  on  the  one  part  and  the  right  to  demand  the  perfor- 
mance of  them  on  the  other. 

Any  party  to  a  contract,  so  far  as  he  becomes  entitled  to  have  "Creditor" 
anything  performed  under  the  contract,  is  called  the  creditor.  U^u*-  »• 
So  far  as  he  becomes  bound  to  perform  anything  under  the  con- 
tract he  is  called  the  debtor. 

Representation,  representatives,  mean  respectively  succession  "  Reprc- 
and  the  person  or  persons  succeeding  to  the  general  rights   and  8entafcl°11' 
liabilities  of  any  person  in  respect  of  contracts  whether  by  rea- 
son of  the  death  of  such  person  or  otherwise.     A  third  person  "Third 
means  any  person  other  than  one  of  the  parties  to  the  contract  ^^  * 
or  his  representatives  (a). 

Rides.    1.    The  original  parties  to  a  contract  must  be  persons  Rules, 
ascertained  at  the  time  when  the  contract  is  made.  Parties. 

2.  The  creditor  can  demand  performance  from  the  debtor  Third  per- 

or  his  representatives.     He  cannot  demand  nor  can  the  debtor  f0118  nofc 

bound, 
require  him  to  accept  performance  from  any  third  person. 

Explanation.-  The  debtor  or  his  representatives  may  perform 
the  duty  by  an  agent.  % . 

3.  No  third  person  can  become  entitled  by  the  contract  itself  Third  per-  v 
to  demand  the  performance  of  any  duty  under  the  contract.  titled0*  ** 

(a)  Contracts  for  the  sale  of  land  parties.  But  here  the  obligation  is 
are  enforceable  in  equity  by  and  treated  as  attached  to  the  particular 
against  the  heirs  or  devisees  of  the      property. 
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Assign- 
ment. 


Notice  to 
debtor. 


Equities 


Excep- 
tions: 
Strictly 
pergonal 
duties. 


Strictly 

personal 

rights. 


4.  Persons  other  than  the  creditor  may  become  entitled  by  repre- 
sentation or  assignment  to  stand  in  the  creditor's  place  and  to 
exercise  his  rights  under  the  contract. 

Explanation  1.  Title  by  assignment  is  not  complete  as  againstN 
the  debtor  without  notice  to  the  debtor,  and  a  debtor  who  per-Sr 
forms  his  contract  to  the  original  creditor  without  notice  of  any  \ 
assignment  by  the  creditor  is  thereby  discharged. 

Explanation  2.  The  debtor  is  entitled  as  against  the  represen- 
tatives and,  unless  a  contrary  intention  appears  by  the  original 
contract,  as  against  the  assignees  of  the  creditor,  to  the  benefit  of 
any  defence  which  he  might  have  had  against  the  creditor  himself. 

(The  following  exceptions  are  given  in  order  to  complete 
the  general  statement.  The  further  discussion  of  them  how- 
ever would  not  be  relevant  to  the  subject  of  this  chapter. 
They  are  connected  in  principle  with  the  cases  of  a  contract  for 
personal  services  or  the  exercise  of  personal  skill  becoming  im- 
possible of  performance  by  inevitable  accident,  of  which  we 
speak  in  Ch.  VII.  below). 

Exception  1.  If  it  appears  to  have  been  the  intention  of  the 
parties  that  the  debtor  should  perform  any  duty  in  person,  he 
cannot  perform  it  by  an  agent  nor  can  performance  of  it  be  re- 
quired from  his  representatives.  Such  an  intention  is  presumed 
in  the  case  of  any  duty  which  involves  the  exercise  of  the 
debtor's  personal  skill 

Exception  2.  If  it  appears  to  have  been  the  intention  of  the 
parties  that  only  the  creditor  in  person  should  be  entitled  to  have 
any  duty  performed,  no  one  can  become  entitled  by  representa- 
tion or  assignment  to  demand  the  performance  of  it,  nor  can 
such  performance  be  required  from  the  debtor's  representatives. 

Such  an  intention  is  presumed  if  the  nature  of  the  transac- 
tion involves  personal  confidence  between  the  parties,  or  is  other- 
wise such  that  "  personal  considerations"  are  of  the  foundation 
of  the  contract  (a).    (Cp.  Indian  Contract  Act  1872,  ss.  37,  40). 


(a)  See  Steveru  v.  Benning,  1 K.  & 
J.  168,  Farrow  v.  WUwn,  L.  R  4 
C.  P.  744,  746  ;  RobvMon  v.  Davuon 
L.R.  6  Ex.  269 ;  2  Sm.  L.  C.  86. 
If  in  any  of  these  cases  the  trans- 
action is  continued  by  mutual  con- 
sent, it  is  a  new  contract :  e.g.  if  a 


servant  continues  his  service  with  a 
deceased  master's  family,  or  if  a 
painter's  executor,  being  also  a 
painter,  were  to  complete  an  un- 
finished portrait  on  the  original 
terms  at  tne  sitter's  request. 
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Exception  3.  The  representatives  of  a  deceased  person  cannot 
sue  for  a  breach  of  contract  in  a  case  where  the  breach  of 
contract  was  in  itself  a  merely  personal  injury,  unless  special 
damage  to  the  estate  which  they  represent  has  resulted  from  v  '  '  " 
such  breach  of  contract  But  where  such  damage  has  resulted  the 
representatives  may  recover  compensation  for  it,  notwithstanding 
that  the  person  whose  estate  they  represent  might  in  his  lifetime 
have  brought  an  action  of  tort  for  the  personal  injury  resulting 
from  the  same  act  (a). 

It  will  be  observed  that  these  propositions  are  intended  to 
express  the  general  effect  of  contracts  in  creating  rights  and 
liabilities  whether  equitable  or  legal.  The  distinctions  between 
law  and  equity  will  be  noticed  in  the  course  of  the  more  detailed 
consideration  on  which  we  now  have  to  enter.  Apart  from  any 
such  distinctions,  the  propositions  are  subject  to  several  special 
qualifications  and  exceptions.  Most  of  the  exceptions  are  of 
modern  origin,  and  we  shall  see  that  since  their  establish- 
ment many  attempts  have  been  made  to  extend  them.  These 
attempts  have  in  some  departments  been  successful,  while  in 
others  exceptions  which  for  some  time  were  admitted  have 
been  more  recently  disallowed. 

We  shall  now  go  through  the  rules  thus  stated  in  order,  point- 
ing out  under  each  the  limits  within  which  exceptions  are 
admitted  in  the  present  state  of  the  law.  The  decisions  which 
limit  the  exceptions  are  for  the  most  part  the  chief  authorities  to 
show  the  existence  of  the  rules,  which  are  of  so  general  a  kind 
as  to  be  rather  assumed  as  the  groundwork  of  decisions  than 
expressly  affirmed. 

Our  first  rule  is  that  the  original  parties  to  a  contract  must  be  Rule  l. 
persons  ascertained  at  the  time  wJien  the  contract  is  made.     It  No  con- 
may  also  be  expressed  shortly  but  less  accurately  thus  :  a  contract  SoOTtSn 
cannot  be  made  with  an  uncertain  person.     We  need  not  stop  to  pewon. 
produce  authorities  for  the  general  proposition,  which  will  be 
sufficiently  illustrated  as  we  go  on.     Nor  do  we  consider  here  the 
cases  in  which  the  parties  to  a  contract  are  originally  certain 
Persons,  but  are  liable  to  be  changed  on  one  or  both  sides  in 

(«)  See  1  Wma.  Bxonu  752-3,  6th      caMrt  A  Yorkshire  Ry.  Co.  L.  R. 
•**  798,  7th  ed.  and  the  late  in-      10  C.  P.  189. 
treating  cam  of  Bradthaw  v.  Lan- 
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exceptional  ways  applicable  to  special  kinds  of  contracts.     These 
will  be  dealt  with  under  a  later  head. 


Statement      It  is  obvious  that  there  cannot  be  a  contract  without  at  least 

tion^CaseB  one  ascertained  party  to  make  it  in  the  first  instance. 

of  apparent      The  question  now  before  us  is  therefore  reduced  to  this  :  In 

m  what  cases,  if  any,  can  a  contracting  party  bind  himself  by  what 

may  be  called  a  floating  obligation  to  a  person  unascertained  1 

The  general  rule  is  that  "  A  party  cannot  have  an  agreement  with 

the  whole  world ;  he  must  have  some  person  with  whom  the 

contract  is  made"  (a). 

Yet  such  a  floating  obligation  may  be  thought  to  exist  in 
English  law  in  the  cases  of  promises  or  undertakings  addressed 
to  the  public  at  large  by  advertisements  or  the  like,  and  of  sales 
by  auction.  The  latter  class  of  cases,  so  far  as  there  is  any 
ground  for  considering  it  to  involve  an  exception  from  the 
ordinary  law,  is  really  a  species  of  the  former.  Let  us  now  see 
whether  the  exception  is  in  any  case  more  than  apparent. 


principle 
not  in 
dispute. 


Advertise-  Nothing  is  more  common  than  an  advertisement  offering  a 
see  where*  ^w^  *°  whoever  shall  give  certain  information  or  find  and 
restore  certain  lost  property :  and  it  probably  never  occurs  to  any 
one  who  is  not  a  lawyer  to  suspect  the  difficulties — and  those  not 
of  a  merely  technical  kind — that  arise  from  the  consideration  in 
a  legal  point  of  view  of  a  matter  apparently  so  simple.  It  was 
held  a  good  while  ago  that  when  a  reward  was  thus  offered 
"  there  was  a  contract  with  any  person  who  performed  the  condi- 
tion mentioned  in  the  advertisement "  (6),  and  that  such  person 
could  sue  for  the  reward :  and  the  general  validity  of  such  a  con- 
tract has  not  been  disputed  in  several  modern  cases  of  this  sort 
which  were  argued  and  decided  on  other  collateral  grounds. 
It  will  be  convenient  to  enumerate  these  cases  before  we  enter  on 
any  discussion  of  the  principle. 

Williams  v.  Carwardint,  4  B.  &  Ad.  621.    Reward  offered  by 
defendant  for  information  which  should  lead  to  discovery  of  a  murder. 


(a)  Squire  v.  Whitton,  1  H.  L.  C. 
338,  868. 

(6)  Per  Parke,  J.  Williams  v. 
Carwardint,  4  B.  k  Ad.  621.  There 
is  one  older  case  contra,  Rolle  Ab. 
1.  6,  M.  pi.  1,  referred  to  in  the 
reporter's  note,  1  C.  B.  440,  and  in 


argument  in  Denton  v.  O.  N.  R,  Co., 
5  E.  &  B.  864.  But  this  is  probably 
not  now  law.  S.  C.  Noy  11,  where 
the  reason  is  giren  that  "  it  was  not 
averred  nor  declared  to  whom  the 
promise  was  made." 
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Information  given  by  plaintiff,  but  not  with  a  view  to  the  reward. 
Held  that  the  motive  was  immaterial,  and  plaintiff  could  recover. 

Lancaster  v.  Walsh,  4  M.  &  W.  16  ;  Smith  v.  Moore,  1  C.  B.  438  ; 
Thatcher  v.  England,  3  C.  B.  254,  15  L.  J.  C.  P.  241  ;  Tamer  v. 
Walker,  LR.1Q.B.  641,  2  Q.  B.  301.  All  these  were  cases  in  which 
rewards  were  offered  for  information  which  should  lead  to  the  disco- 
very of  an  offender,  the  restoration  of  property,  or  both  :  and  the  only 
question  in  each  case  was  whether  the  party  claiming  the  reward  had 
really  performed  the  condition  proposed  by  the  advertisement  So  in 
McKune  v.  Joynson,  5  C.  B.  N.  S.  218, 28  L.  J.  C.  P.  133,  the  defendant, 
a  master  mariner,  had  signed  a  document  called  an  advance  note, 
offering  u  to  pay  to  any  person  who  shall  advance  £6  to  R.  H.  on  this 
agreement  the  sum  of  £6  "  ten  days  after  his  ship  sailed  from  Liver- 
pool, provided  R.  H.  should  sail  in  it :  and  the  only  question  was 
whether  an  advance  partly  in  cash  and  partly  in  goods  satisfied  the 
condition. 

England  v.  Davidson,  11  A.  &  E.  856  :  reward  offered  for  disco- 
very of  an  offender,  and  claimed  by  a  constable.  It  was  objected 
that  it  was  already  the  constable's  duty  to  do  his  best  to  discover  the 
offender,  and  that  a  promise  to  reward  him  for  so  doing  was  without 
consideration  and  against  public  policy ;  but  held  that  there  might  be 
services  he  was  not  bound  to  render,  and  a  contract  should  not  be 
deemed  against  the  policy  of  the  law  without  clear  grounds. 

No  remark  was  made  on  the  principle  till  an  unsuccessful  Attempts 
attempt  at  a  new  application  of  it  was  made  in  Gerhard  v.  Bates  ^\g^ 
(a),  where  Lord  Campbell  said  :  "  Those  cases,  though  not  now  trine, 
to  be  questioned,  are  somewhat  anomalous." 

There  the  defendant  was  one  of  the  promoters  and  a  managing 
director  of  a  mining  company.  The  plaintiff  sued  him  as  on  a 
guaranty  of  a  minimum  annual  dividend  of  33  per  cent,  to  the 
bearers  of  a  certain  class  of  shares  of  which  the  plaintiff  had 
bought  a  large  number.  This  guaranty  was  contained  in  a  pro- 
spectus issued  by  the  directors.  There  was  also  a  count  in  tort 
in  which  the  same  statement  was  pleaded  as  a  false  and  frau- 
dulent representation.  The  Court  held  that  the  first  count 
showed  no  contract  between  the  plaintiff  and  the  defendant. 
The  promise  was  alleged  to  be  to  "  the  bearers  of  the  said 
12,000  shares,"  and  it  was  further  averred  that  the  plaintiff 
confiding  in  that  promise  "  became  and  was  the  purchaser  and 

(«)  2  K.  k  It.  47(1,  22  L.  J.  Q.  B.  3G4. 
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'(accepted 
'by  perfor- 
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I  Authori- 
ties. 
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tisement 
•^  a  floating 
»  contract. 


bearer  of  2,500  of  the  said  12,000  shares/'  But  it  did  not 
appear  that  the  shares  were  transferable,  or  that  there  was  any 
consideration  for  the  alleged  promise.  The  count  in  tort,  how- 
ever, was  held  good,  the  wrong  being  irrespective  of  contract, 
and  a  sufficient  connexion  being  shown  between  the  wrong  and 
the  plaintiff's  loss. 

Another  unsuccessful  experiment  was  made  in    Speticer  vS 
Harding  (a).     The  defendant  had  issued  a  circular  offering  a  J 
stock  of  goods  for  sale  by  tender,  but  neither  expressing  or  dis- 
claiming any  undertaking  to  sell  to  the  highest  bidder  :  held  that 
such  an  undertaking  could  not  be  implied.     The  question  was  as? 
to  the  true  meaning  of  the  circular,  and  that  was  held  to  be  not  an  1 
offer,  but  a  mere  invitation  of  offers.     It  was  admitted  that  an 
express  undertaking  would  have  been  binding,  and  Willes,  J. 
gave  the  explanation  which  will  be  immediately  cited. 

There  are  two  possible  views  of  these  general  promises.  One 
is  that  the  advertisement  or  undertaking  is  a  mere  proposal ;  that 
the  first  person  who  performs  the  condition  thereby  accepts  the 
proposal  (6),  and  then,  but  not  till  then,  there  is  a  complete  con- 
tract, which  being  made  between  ascertained  parties  is  not  really 
anomalous  at  all.  This  opinion  is  distinctly  adopted  by  Mr. 
Leake  in  his  work  on  Contracts  (p.  13),  and  also  in  the  following 
dictum  of  Willes,  J.  in  Spencer  v.  Harding  (c) : — 

"  In  those  cases  [of  rewards  offered  for  the  discovery  of  an  offender] 
there  never  was  any  doubt  that  the  advertisement  amounted  to  a 
promise  to  pay  the  money  to  the  person  who  first  gave  information. 
The  difficulty  suggested  was  that  it  was  a  contract  with  all  the  world. 
Bnt  that,  of  course,  was  soon  overruled.  It  was  an  offer  to  become 
liable  to  any  person  who  before  the  offer  s/iould  be  retracted  should 
happen  to  be  the  person  to  fulfil  the  contract  of  which  the  advertise- 
ment was  an  offer  or  tender.'9 

The  right  of  action  is  also  maintained  on  precisely  the  same 
ground  (and,  one  may  presume,  quite  independently  of  English 
authorities)  by  Vangerow  (d).  The  other  view  is  that  imme- 
diately on  the  publication  of  the  advertisement  there  is  an 
anomalous  contract  with  the  uncertain  person  who  shall  fulfil  the 


(a)  L.  K.  5  C.  P.  561. 

(6)  The  Indian  Contract  Act  is 
silent  as  to  this  peculiar  class  of 
contracts,  but  says  generally  that 
"  Performance  of  the  conditions  of  a 


proposal    .    .    .    is  an  acceptance 
of  the  proposal "  (s.  8). 

(r)  L.R5C.  P.  561,  568. 

(rf)  Pand.  §  603. 
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condition.     If  this  be  correct  the  results  would  be  of  a  sur- 
prising and  not  very  reasonable  kind  ;  for  a  retractation,  instead 
of  being  the  revocation  of  a  mere  proposal,  would  be  nothing 
else  than  an  absolute  refusal  to  perform  an  existing  contract,  and 
notice  of  the  retractation  to  the  person  who  performed  the 
condition  would  be  immaterial ;  nor  would  even  the  death  of  the 
promisor  before  the  performance  of  the  condition  make  any 
difference  :  unless  indeed  a  second  anomaly  were  introduced  to 
correct  the  first.     We  are  not  aware  that  any  English  judge  or\ 
writer  has  definitely  proposed  this  view.     However  it  is  the  [ 
only  one   that  occurred  to  Savigny,  who  accordingly  considered  [r 
that  on  the  general  principles  of  the  civil  law  there  could  be  / 
no  right  of  action  at  all  for  a  reward  offered  by  public  announce-  ^ 
ment  (a).     It  is  to  a  certain  extent  countenanced  by  the  decision,'' 
in  Williams  v.  Carwardine  (p.  170  supra)  that  it  does  not  matter 
whether  the  person  who  performs  the  condition  does  it  with  a 
view  to  the  reward  or  not,  and  by  later  cases  in  which  the 
application  of  the  doctrine  has  been  somewhat  extended.    These 
cases  must  now  be  examined. 

In  De?iton  v.  O.  N.  Railway  Co.  (b)  it  was  held  that  the  Examina-  ^ 
defendant  company  was  liable  as  on  a  contract  with  the  plaintiff  tfon  of       j 
that  a  train  should  run  from  Peterborough  to  Hull  at  or  about  ^^  Den.  . 
7.20  p.m.  which  was  advertised  in  the  company's  current  time  t°n  v-  G- 
tables  as  so  running.     The  facts  were  shortly  these  :  The  plaintiff 
had  come  from  London  to  Peterborough,  had  done  his  business 
there,  and  wanted  to  go  on  to  Hull  the  same  night.     Ho  had 
made  his   arrangements  on  the  faith  of  the  time-tables,  and 
presented  himself  in  due  time  at  the  Peterborough  station, 
applied  for  a  ticket  to  Hull  by  the  advertised  train,  and  offered 
to  pay  the  proper  fare.    The  defendant  company's  clerk  refused 
to  issue  such  a  ticket,  for  the  reason  that  the  7.20  train  no 
longer  went  to  Hull     The  fact  was  that  beyond  Milf ord  Junc- 
tion the  line  to  Hull  belonged  to  the  North  Eastern  Ry.  Co., 
who  formerly  ran  a  train  corresponding  with  the  G.  N.  R.  Co.'s 
train,  and  for  which  the  G.  ST.  R.  Co.  issued  through  tickets  by 

(a)  Sav.  ObL  2.  90.    As  to  prac-  opinion  :    Vangerow,  Pand.  §  60S 

tical  results,  he  is  content  to  ob-  (3.  255). 

serve  that  the  reward  will  in  most  (b)  5  E.  &  B.  860,  and  better  in 

cases  be  paid  anyhow,  as  being  due  25  L.  J.  Q.  B.  129,  where  the  case 

in  honour  if  not  in  law.     It  seems,  stated  is  given  at  length, 
however,  that  he  was  alone  in  his 
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arrangement  between  the  two  companies.  This  corresponding 
train  had  now  been  taken  off  by  the  N.  E.  R  Co.,  but  the 
G.  N.  R  time-table  had  not  been  altered.  The  plaintiff  was 
unable  to  go  further  than  Milford  Junction  that  night  and  so 
missed  an  appointment  at  Hull  and  sustained  damage.  The 
cause  was  removed  from  a  County  Court  into  the  Q.  B.  and  the 
question  was  whether  on  the  facts  as  stated  in  a  case  for  the 
opinion  of  the  Court  the  plaintiff  could  recover  (a). 

It  was  held  by  the  Court  unanimously  that  the  case  showed 
a  good  cause  of  action  in  tort  for  the  false  representation  con- 
tained in  the  time-tables :  by  Lord  Campbell,  C.  J.  and  Wightman 
J.  that  when  any  one  offered  to  take  a  ticket  to  any  of  the  places 
to  which  the  train  was  advertised  to  carry,  passengers  the  com- 
pany contracted  with  him  to  receive  him  as  a  passenger  to  that 
place  according  to  the  advertisement.  Lord  Campbell  treated 
the  statement  in  the  time-table  as  a  conditional  promise  which 
on  the  condition  being  performed  became  absolute.  Crompton 
J.  (b)  though  not  dissenting  found  certain  difficulties  in  this  and 
preferred  to  rest  his  judgment  on  a  breach  of  the  defendant's 
duty  as  common  carriers.  The  opinion  of  the  majority  on  this 
point  was  not  necessary  to  the  decision,  as  the  Court  held 
unanimously  that  the  plaintiff  could  recover  in  tort,  and  they 
only  had  to  find  whether  on  the  facts  stated  he  could  succeed  in 
any  form  of  action.  There  can  be  no  doubt  however  that  if  the 
action  had  been  brought  in  the  superior  court  in  the  first  instance 
and  there  had  been  before  the  court  on  demurrer  an  aptly  framed 
declaration  on  the  facts  stated  in  the  case,  with  counts  in  contract 
and  in  tort,  the  plaintiff  would  have  had  judgment  on  both. 
Still,  treating  the  matter  as  if  it  had  actually  been  so,  this  judg- 
ment is  not  easy  to  reconcile  with  the  then  recent  decision  of  the 
same  Court  that  the  count  in  contract  in  GerJiard  v.  Bates  (c) 
was  bad. 

^Warlow  v.      Reserving  further  observations,  we  proceed  to  the  next  case  in 

n  Harrison.    wnjcn  %&  extension  was  suggested.     There  is  this  preliminary 

observation  to  be  made,  that  the  contract  of  sale  in  an  ordinary 

(a)  As  to  the  measure  of  damages,  an  unquestionable  contract), 

which  here  was  not  in  dispute,  see  (b)  The  fuller  report  of  his  judg- 

Jfamlin  v.  0.  N.  R  Co.  1  H.  ft  N.  ment  is  that  in  5  E.  &  B. 

408,  26    L.  J.  Ex.    2Q   (where  »  (c)  2  E.  &  B.  470,  22  L.  J.  C.  P. 

ticket  having  been  taken  there  was  864 ;  supra,  p.  171. 
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sale  by  auction  is  in  no  way  anomalous,  for  each  bidding  is  only 
a  proposal,  and  there  is  no  contract  until  some  bid  is  accepted  by 
the  fall  of  the  hammer,  when  there  is  a  contract  with  an 
ascertained  person,  namely  the  bidder  to  whom  the  lot  is  knocked 
down  (a). 

In  Warlow  v.  Harrison  a  sale  by  auction  was  announced  as 
without  reserve,  the  name  of  the  owner  not  being  disclosed.  The 
lot  was  put  up,  but  in  fact  bought  in  by  the  owner.  The  plain- 
tiff who  was  the  highest  real  bidder,  sued  the  auctioneer  as  on  a 
contract  to  complete  the  sale  as  the  owner's  agent.  The  court  of 
Queen's  Bench  (b)  held  that  this  was  wrong ;  the  Court  of  Ex- 
chequer Chamber  (c)  affirmed  the  judgment  on  the  pleadings  as 
they  stood,  but  thought  the  facts  did  show  another  cause  of 
action.  Watson  and  Martin,  BB.  and  Byles,  J.  considered  that 
the  auctioneer  contracted  with  the  highest  bona  fide  bidder  that 
the  sale  should  be  without  reserve.  They  said  they  could  not 
distinguish  the  case  from  that  of  a  reward  offered  by  advertise- 
ment, or  of  a  statement  in  a  time-table.  Willes,  J.  and 
Bramwell,  B.  preferred  to  say  that  the  auctioneer  by  his 
announcement  warranted  that  he  had  authority  to  sell 
without  reserve,  and  might  be  sued  for  a  breach  of  such 
warranty.  The  result  was  that  leave  was  given  to  the  plaintiff 
to  amend  and  proceed  to  a  new  trial,  which  however  was  not 
done  (d).  The  opinions  expressed  by  the  judges,  therefore,  are  Doctrine 
not  equivalent  to  the  actual  judgment  of  a  Court  of  Error,  and  8^tJ 
have  been  in  fact  regarded  with  some  doubt  in  a  later  case  where  doubted 
the  Court  of  Queen's  Bench  decided  that  at  all  events  an^^i 
auctioneer  whose  principal  is  disclosed  by  the  conditions  of  sale 
does  not  contract  personally  that  the  sale  shall  be  without 
reserve  (e).  Still  more  recently  the  same  Court  has  held  that 
when  an  auctioneer  in  good  faith  advertises  a  sale  of  certain 
goods,  he  does  not  by  that  advertisement  alone  enter  into  any 
contract  or  warranty  with  those  who  attend  the  sale  that  the 
goods  shall  be  actually  sold  (/).  This  case  is  analogous  to 
Spencer  v.  Harding  {g). 

[a)  Payne  ▼.  Cave,  3T.R  148.  («)  JMnoriet  v.  WeHley,  6  B.  ft 

Cp.  Sftvigny,  ObL  2.  92.  a  420,  84  1.  J.  Q.  B.  229. 

(&)lE.ftE.295,28L.  J.Q.B.18.  (/)  Harris  v.  JVicfer*™,  L.  R.  8 

(e)  1 E.  ft  B.  309, 29  L.  J.  Q.  B.14.  Q.  B.  286. 

(<Z)  The  parties  agreed  toaiW  for)  L.  B.  5  C.  P.  561,«uj>ra,  p.  172 
proccsnt* ;  eeenoteintheL.  J.  report 
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Analysis         We  can  now  resume  the  consideration  of  the  principles  which 
newT  ^C"    £overn  or  should  govern  the  subject.     The  general  view  enibo- 
expressed    died  in  the  opinions  of  the  majority  of  the  judges  in  Denton  v. 
aafboritl      ^"  ^'  ^'  ^°'  an(*  Warlow  v.  Harrison  may  be  expressed  in 
terms  of  the  regular  elements  of  contract  as  follows  :     One  who 
proposes  a  contract  may  make  an  identical  proposal  to  several 
persons,  so  that  there  shall  be  a  contract,  according  to  the  nature 
of  the  case,  either  with  that  person  only  who   first  accepts,    or 
with  everyone  separately  who  accepts  the  proposal.      Such  pro- 
posal need  not  be  addressed  to  any  definite  number  of  persons, 
nor  communicated  immediately  by  the  proposer  himself,  but 
may  be  made  by  a  general  announcement  addressed  to   all 
persons  to  whose  knowledge  it  shall  come. 

Performance  of  the  conditions  of  the  proposal  is  a  sufficient 
acceptance  and  is  also  a  sufficient  consideration  for  the  promise. 
Knowledge  of  the  proposal  and  an  intention  to  accept  it  may  be^ 
presumed  from  the  fact  of  performance  (a),  j 

which  This  affords  a  satisfactory  explanation  in  the  ordinary  case  of 

doesnot  a  roward  or  reimbursement  offered  by  advertisement.  The  effect 
explain  the  is  the  same  as  if  the  promisor  had  hired  the  acceptor  in  person 
th^parti-  to  ^°  tne  service  f°r  which  the  reward  is  offered.  It  has  been 
cularcases.  in  fact  suggested  from  the  bench  that  an  action  for  work  and 
labour  might  have  been  allowed  in  these  cases,  and  the  advertise- 
ment treated  as  evidence  of  the  value  of  the  work  done  (b). 

Difficulties      The  case  of  the  intending  passenger  who  relies  on  the  time- 

°f  GeN°R.  table  k  not  80  pkm*     The*6  we  must  consider  the  demand  of  a 

Co.  and      ticket  for  the  proposed  journey,  accompanied  with  an  offer  to 

Harriron*  Pav  ^e  prop61  ^are>  **  *ne  *<*  °*  acceptance  which  completes 

on  theory    the  contract.     But  this  demand  is  itself  the  proposal  of  another 

andaScept!  and  distinct  contract,  namely  to  carry  the  passenger  on  that  par- 

ance.         ticular  journey  in  consideration  of  actual  payment  of  the  fare. 

It  seems  a  little  odd  to  hold  that  the  proposal  of  one  contract 

operates  as  the  conclusion  of  another  preliminary  and  auxiliary 

contract — namely  that  the  person  to  whom  the  proposal  is  made 

shall  be  capable  of  carrying  out  the  principal  contract — and  that 

S    (a)  This  (if  not  more)  seems  to  be  Gerhard  v.  Bates,  2  E.  &  B.  476,  22 

J  involved  in  the  decision  in  William*  L.  J.  C.  P.  864,  869  ;  per  Cromp- 

|  v.  Carwardine,  supra,  p.  170.  ton,  J.  in  Denton  v.  Q.  N.  R.  Co. 

U   (b)  Per  Lord  Campbell,  C.  J.   in  supra. 
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a  refusal  to  enter  into  the  principal  contract  constitutes  a  breach 
of  this  auxiliary  one.  Moreover  the  consideration  for  the  auxiliary 
contract  consists  in  the  preparations  made  by  the  party  for  enter- 
ing into  the  principal  one.  The  same  remarks  apply  (mutatis 
mutandis)  to  the  case  of  the  auctioneer's  undertaking  to  sell 
without  reserve.  We  have  to  suppose  a  contract  concluded  not 
by  the  acceptance  of  a  bidding  but  by  the  bid  itself.  A  greater 
difficulty  lies  in  the  problem  of  settling  the  extent  of  the  doctrine. 
If  a  man  advertises  that  he  has  goods  to  sell  at  a  certain  price, 
does  he  contract  with  any  one  who  comes  and  offers  to  buy  those 
goods  that  until  further  notice  communicated  to  the  intending 
buyer  he  will  sell  them  at  the  advertised  price  1  (a). 

•Again,  does  the  manager  of  a  theatre  contract  with  every  one 
who  comes  to  the  theatre  and  is  ready  to  pay  for  a  place  that 
the  piece  announced  shall  be  performed?  or  do  directors  or 
committeemen  who  summon  a  meeting  contract  with  all  who 
come  that  the  meeting  shall  be  held  1  Again,  on  this  theory  a 
common  carrier  would  be  liable  in  contract  as  well  as  in  tort  for 
refusing  to  carry  goods — indeed  the  case  seems  not  distinguish- 
able from  that  of  the  time-table.  In  short,  we  might  thus  arrive 
at  an  extended  notion  of  contract  which  would  cover  all  the  cases 
in  which  courts  of  equity  bave  interfered,  on  grounds  indepen- 
dent of  contract,  as  was  supposed,  to  compel  persons  to  make 
good  their  representations  (6),  and  would  indeed  go  beyond  them : 
for  a  representation  not  only  of  feet,  but  of  mere  intention,  might 
be  treated  as  a  proposal,  and  as  soon  as  anything  was  done  on 
the  faith  of  it  there  would  be  an  acceptance  and  a  complete 
contract. 

Another  matter  for  remark  is  the  effect  of  notice  of  revocation. 
Suppose  the  traveller  had  seen  and  read  a  new  and  correct  edi- 
tion of  the  time-table  in  the  booking  office  immediately  before 
he  offered  to  take  his  ticket.  This  would  clearly  have  been  a 
revocation  of  the  proposal  of  the  company  held  out  in  the 
incorrect  time-table,  and  on  the  present  hypothesis  no  contract 
could  arise.  Similarly  if  on  putting  up  a  particular  lot  the  auc- 
tioneer expressly  retracted  as  to  that  lot  the  statement  of  the 
sale  being  without  reserve,  there  could  be  no  such  contract  with 

(a)  See  per  Crompton,  J.  in  per  Lord  Selborne,  L.E.6H.  L.  at 
Denton  v.  0.  N.  &  Co.  tupra.  p.  360. 

{b)  See  Dav.  Conv.  8,  pt.  1.  646 ; 
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the  highest  bona  fide  bidder  as  supposed  in  Warloio  v.  Harrison. 

But  this,  it  may  be  answered,  matters  little,  for  if  there  is  any 

real  grievance  the  party  aggrieved  may  still  have  his  remedy  by 

suing  in  tort.     He  may  so;  and  he  would  equally  have  it  if  the 

notion  of  contract  had  never  been  introduced  into  these  cases.  Or 

are  we  to  say  that  a  reasonable  notice  of  revocation  must  be  given  1 

This  would  be  to  say  that  the  proposal  of  a  contract  gives  the  person 

to  whom  the  proposal  is  made  a  sort  of  inchoate  right  which  may 

be  violated  by  an  unreasonable  revocation  :  a  doctrine  which  in 

English  law  is  absolutely  unheard  of  (a).     Then  there  is  also  the 

difficulty  of  determining  what  acts  constitute  the  acceptance,  and 

at  what  point  of  time  the  acceptance  is  complete;  which,  when  the 

nature  of  the  case  did  not  provide  for  a  formal  act  such  as  making  a 

bid  or  demanding  a  ticket,  might  be  exceedingly  serious.     Let 

Difficulties  us  now  turn  to  the  other  view,  and  see  whether  the  doctrine  of 

on  theory   jr)mt(m  v.  q,  m  fa  Q0t  an^  Warlow  v.  Harrison  can  be  better 

of  floating 

contract,    supported  on  the  theory  of  a  floating  obligation.     On  that  theory 

there  would  be  not  a  proposal,  but  a  conditional  obligation  arising 
at  once  from  the  announcement  made  by  the  promisor :  it  would 
at  any  rate  be  necessary  to  find  in  that  announcement  some 
decided  intention  of  contracting,  and  this  might  furnish  a  satis- 
factory limit  to  the  class  of  cases  in  which  an  obligation  could  be 
held  to  exist.  But  then  where  would  be  the  consideration? 
And  even  putting  that  objection  out  of  sight,  there  remains  the 
absurd  consequence  already  pointed  out,  that  the  offer  could  not 
be  revoked.  To  put  an  extreme  case :  suppose  a  man  bound 
himself  by  a  voluntary  deed  to  give  a  sum  of  money  to  whoever 
should  first  come  to  his  funeral,  or  to  the  person  who  should  be 
the  next  Lord  Mayor  after  his  death  (b),  could  his  executors  be 
sued  upon  it  ?    In  short,  such  a  doctrine  is  impracticable. 

Qu.  do  not  There  seem  therefore  to  bo  grave  difficulties  either  way  :  and 
overlook  wnen  we  ^^  ™-  m^d  that  the  judgments  which  suggest  them 
ritvof068"  aie  n0t  reaUy  decisive>  it;  mav  Ve^xps  be  thought  that  the  whole 
•towing  matter  is  open  to  reconsideration.  It  is  submitted  that  the  con- 
la)  Such  a  doctrine  is  not  un-  Ch.  L.  R.  7  Ex.  at  p.  117. 
known  on  the  Continent :  see  note  (6)  See  the  dispositions  (by  legacy) 

to  Frost  v.  Knight,  L.  R  5  Ex.  at      to  uncertain  persons  suggested  in 
p.  337,  and  p.  9   twpra.    As  to  the      Gai  2.  288  ;   cp.  remark  of  Lord 
somewhat     analogous     suggestion      Campbell,  C.  J.  8  E.  &  R  887. 
made  in  that  case,  see  s.  c.  in  Ex. 
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tracts  of  the  railway  company  and  the  auctioneer,  if  such  contracts , 


there  be,  are  express  and  actual,  not  implied  in  law ;  that  in  all  J*"2?i 
cases  of  actual  contract  the  first  thing  is  to  ascertain  the  real  / 
intention  of  the  parties  not  less  as  to  the  making  of  any  contract  \ 
at  all  than  as  to  the  construction  of  a  contract  if  made  ;  and  that  i 
the  judgments  in  question  may  fairly  he  said  to  overstep  this 
rule.  The  proposal  of  a  definite  service  to  he  done  for  reward, 
which  is  in  fact  a  request  (in  the  sense  of  the  ordinary  English 
law  of  contract)  foT  that  particular  service,  though  not  addresml 
to  any  one  individually,  is  quite  different  in  its  nature  from  a 
declaration  to  all  whom  it  may  concern  that  one  is  willing  to  do 
business  with  them  in  a  particular  manner.  Of  course  the 
person  who  publishes  such  an  invitation  does  contemplate  that 
people  who  choose  to  act  on  it  will  do  whatever  is  necessary  to 
put  themselves  in  a  position  to  avail  themselves  of  it,  such  as 
sending  in  tenders  by  letter,  coming  to  a  shop  or  a  railway  sta- 
tion, and  the  like.  So  far  as  all  these  things  are  necessary  to 
bring  customers,  he  desires  them  to  be  done ;  but  they  are  merely 
incidental  to  the  real  object ;  they  are  not  elements  of  a  contract 
but  preliminaries.  It  does  not  seem  consonant  either  with  legal 
or  with  natural  reason  to  construe  such  preliminaries  into  the 
consideration  for  a  contract  which  the  parties  had  no  intention 
of  making  (a).  A  comparison  of  the  view  here  proposed  with  the 
recent  cases  of  Spencer  v.  Harding  (b)  and  Harris  v.  Nickertm  (r) 
will  show  that  it  has  been  substantially  acted  upon,  though 
somewhat  differently  expressed.  The  Courts  appear  in  those 
cases,-  if  we  may  venture  to  say  so,  to  have  returned  to  a  sounder 
observance  of  the  general  principles  of  contract. 

It  may  perhaps  be  safely  inferred  that  the  doctrines  of  Denton) 
v.  G.  N.  R.  Co.  (d)  and  Warloxo  v.  Harrison  (c),  if  not  directly^ 
disapproved,  will  at  least  not  be  extended  beyond  their  applicaj) 
tion  to  precisely  similar  circumstances. 

A  discussion  of  the  remedy  by  action  in  tort  for  false  repre- 
sentation in  cases  of  this  class  is  not  within  the  province  of  this 

(a)  To  the  like  effect  Vangerow,  (c)  L.  R.  8  Q.  B.   286 ;   tupra, 

PantL  §  603  (3.  258)  distinguishing  p.  175. 

an  actual  proposal  (Antrag)  from  (d)  5  E.  &  B.  860,  25    L.  J. 

mere  invitation  of  proposal*  (Auf-  Q.  B.  129. 

fordernngen  en  Antriigen).  (e)  1   E.    &  £.    309,    29  L.   J. 

(6)  L.  B.  6  C.  P.   661 ;   tupra,  Q.  B.  14. 


p.  172. 
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work.  If  that  remedy  were  made  co-cxtensivo  with  the  real  or 
supposed  concurrent  remedy  in  contract,  bo  far  as  concerns  the 
rights  and  liabilities  of  deceased  persons'  estates,  the  attainment 
of  substantial  justice  might  be  promoted,  and  all  inducement  to 
artificial  extensions  of  the  law  of  contract  removed. 

Same  prin-  We  have  postponed  to  the  end  of  this  discussion  the  mention 
plied  in  °*  a  recent  case  ^n  equity  decided  partly  on  a  ground  which 
equity:  brings  it  into  this  class,  though  it  is  chiefly  important  as  the 
Asiatic*     ^irst  °*  a  8eries  establishing  another  proposition  which  will  find 

Banking     its  place  farther  on  (a). 
Corpora- 
tion. The  question  was  as  to  the  effect  of  the  following  letter  of  credit 

given  by  Agra  and  Masterman's  Bank  to  Dickson,  Tatham  and  Co. 

M  No.  304.  You  are  hereby  authorized  to  draw  upon  this  bank  at 
six  months  sight,  to  the  extent  of  £15,000  sterling,  and  such  drafts  I 
undertake  duly  to  honour  on  presentation.  This  credit  will  remain 
in  force  for  twelve  months  from  this  date,  and  parties  negotiating  bills 
under  it  are  requested  to  indorse  particulars  on  the  back  hereof.  The 
bills  must  specify  that  they  are  drawn  under  credit  No.  394,  of  the 
31st  of  October,  1865." 

The  Asiatic  Banking  Corporation  held  for  value  bills  drawn 
on  the  Agra  and  Masterman's  Bank  under  this  letter ;  the  Bank 
stopped  payment  before  the  bills  were  presented  for  acceptance, 
and  Dickson,  Tatham,  and  Co.  were  indebted  to  the  Bank  in  an 
amount  exceeding  what  was  due  on  the  bills :  but  the  Corpo- 
ration claimed  nevertheless  to  prove  in  the  winding-up  for  the 
amount,  one  of  the  grounds  being  "  that  the  letter  shown  to  the 
person  advancing  money  constituted,  when  money  was  advanced 
on  the  faith  of  it,  a  contract  by  the  Bank  to  accept  the  bills." 
Cairns,  L.  J.,  adopted  this  view,  holding  that  the  letter  did 
amount  to  "  a  general  invitation  "  to  take  bills  drawn  by  Dick- 
son, Tatham,  and  Co.  on  the  Agra  and  Masterman's  Bank,  on  the 
assurance  that  the  Agra  and  Masterman's  Bank  would  accept 
such  bills  on  presentation  ;  and  that  the  acceptance  of  the  offer 
in  this  letter  by  the  Asiatic  Banking  Corporation  constituted 
a  binding  legal  contract  against  the  Agra  and  Masterman's  Bank. 
He  then  went  on  to  the  other  ground  of  decision,  of  which 
more  afterwards.     Scott  v.  PUkington  (b)  is  to  some   extent 

(a)  Ex  parte  Astatic  Banking  Got-  (&)  2  B.  &  S.  11, 31 L.  J.  Q.  B.  81. 
potation,  2  Ch.  891. 
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adverse  to  this  view.  There  the  action  was  brought  on  a  judg- 
ment of  the  Supreme  Court  of  New  York,  on  a  very  similar  state 
of  facte.  The  decision  was  that  the  law  applicable  to  the  case 
was  the  law  of  New  York,  and  that  the  judgment  having  been 
given  by  a  court  of  competent  jurisdiction  in  a  case  to  which  the 
local  law  was  properly  applicable,  there  was  no  room  to  question 
its  correctness  in  an  English  court  So  far  as  any  opinion  was 
expressed  by  the  Court  as  to  what  should  have  been  the  decision 
on  the  same  facts  in  a  case  governed  by  the  law  of  England,  it 
was  against  any  right  of  action  at  law  being  acquired  by  the  bill- 
holders.  This  however  was  by  the  way,  and  as  a  concession  to 
the  defendants,  and  is  therefore  no  positive  authority.  Anyhow  This  case 
the  difficulties  we  have  suggested  above  do  not  seem  to  exist  in  ?J**  *?£m 
this  case.  From  an  open  letter  of  credit  (containing  too  in  this  culty  in 
instance  an  express  request  to  persons  negotiating  bills  under  it  £eSJ°?/' 
to  indorse  particulars)  there  may  be  inferred  without  any  violence  Co. 
either  to  law  or  to  common  reason  a  proposal  or  request  by  the 
author  of  the  letter  to  the  mercantile  public  to  advance  money 
on  the  faith  of  the  undertaking  expressed  in  the  letter.  This 
undertaking  must  then  be  treated  as  addressed  to  any  one  who 
shall  so  advance  money:  the  thing  to  be  performed  by  way  of 
consideration  for  the  undertaking  is  definite  and  substantial,  and 
is  in  fact  the  main  object  of  the  transaction.  If  any  question 
arose  as  to  a  revocation  of  the  proposal,  it  would  be  decided  by 
the  rules  which  apply  to  the  revocation  of  proposals  made  by 
letter  in  general.   There  is  no  fiction  or  anomaly  in  the  matter. 

The  bearing  of  the  Statute  of  Frauds  on  these  contracts  made  Statute  of 
by  advertisements  or  general  offers  was  discussed  incidentally  in  ^  oon. 
a  recent  case  brought  before  the  Judicial  Committee  of  the  tracts  by 
Privy  Council  on  appeal  from  the  Supreme  Court  of  New  South  ment . 
Wales  (a).     It  is  settled  that  the  requirements  of  the  statute  in  <**<*<*.  in 
the  cases  where  it  applies  are  generally  not  satisfied  unless  the  Vt  Byrnes, 
written  evidence  of  the  contract  shows  who  both  the  contracting 
parties  are.     But  it  was  suggested  in  the  Colonial  Court  that  in 
the  case  of  a  proposal  made  by  advertisement,  where  the  nature 
of  the  contract  (e.g.  a  guaranty)  was  such  as  to  bring  it  within 
the   statute,   the  advertisement    itself   might   be   a  sufficient 
memorandum,  the  other  party  being  indicated  as  far  as  the  nature 

(a)  William*  v.  Byrru*,  1  Moo.  P.  C.  C.  N.  S.  154. 
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of  the  transaction  would  admit  (a).     The  Judicial  Committee, 
however,  showed  a  strong  inclination  to  think  that  this  view  is 
not  tenable,  and  that  in  such  a  case  the  evidence  required  by  the 
statute  would  not  be  complete  without  some  further  writing  to 
show  who  in  particular  had  accepted  the  proposal.     It  was 
observed  that  as  a  matter  of  fact  the  cases  on  advertisements  had 
been  of  such  a  kind  that  the  statute  did  not  apply  to  them, 
and  it  was  a  mere  circumstance  that  the  advertisement  was  in 
writing  (6).     We  are  not  aware  of  the  point  having  arisen  in  aoay 
later  case.     The  opinion  here  expressed  by  the  Court  is  worths 
noticing  for  another  reason.     It  is  an  authority  in  favour  of  the  | 
view  which  we  have  adopted  as  the  sounder  one,  namely  that  there 
is  no  anomalous  contract,  but  a  contract  between  ascertained  ( 
persons  which  is  constituted  by  the  acceptance  of  the  proposal. 

2.  Third  Persons  not  Bound. 
The  affirmative  part  of  our  second  rule,  namely:  The  creditw 
can  demand  performance  from  the  debtor  or  his  representatives,  is 
now  and  long  has  been,  though  it  was  not  always,  elementary  (c). 

Rule  2.  The  negative  part  of  it  states  that  the  creditor  cannot  demand, 

No  liabi-  ^  ^n  fa  debtor  require  him  to  accept,  performance  from  any 

posed  on  third  person.     This  is  subject  to  the  explanation  that  the  debtor 

*hW  or  his  representatives  may  perform  the  duty  by  an  agent,  which 


persons. 


(a)  Per  Stephen,  C.  J.  at  pp.  167,  into  religion  his  executors  shall  be 

184.  sued  for  his  debt,  not  the  abbot 

(6)  See  at  p.  198.    The  language  who  accepted  him  into  religion  :  see 

of    the    head-note   is    misleading ;  p.  59,  n.  (a),  supra),  and  Y.  B.  30 

there  is  no  suggestion  in  the  judg-  Ed.  1  (Bolls  ed.)  p.  288.    It  is  said 

ment  of  any  such  proposition  of  law  however  that  "  Quia  executores  non 

as  that  the  Statute  of  Frauds  is  not  possunt  facere  legem  pro  defuncto, 

applicable  to  contracts  made  in  this  petens  probabit  talliam  suam,  vel  si 

manner.  habeat  seotam  secta  debet  exami- 

(c)  As  to  the  liability  of  personal  nari : "  Y.  B.  20  &  21  Ed.  1,  p.  456. 

representatives  on  the  contracts  of  For  the  conflict  of  opinion  as  to  the 

the  testator  or  intestate  see  1  Wms.  remedy  by  assumpsit,  see  Beeves 

Saund.  241-2.    The  old  rule  that  an  8.  403,  Y.  B.  Mich.  2  H.  8.  11,  pL  3, 

action  of  debt  on  simple  contract  the  strange  dictum  contra  of  Fitz- 

would   not    lie    against    executors  herbert,  Trim  27  H.  8.  23,  pL  21, 

where  the  testator  could  have  waged  who  said  there  was  no  remedy  at 

his  law  (though  it  is  said  the  ob-  all,  and  Norwood  v.  Read,  in  B.  R, 

jection    could    be  taken    only    by  Plow.  180,  followed   by  Pinchon's 

demurrer)  seems  to  have  been  in  ca.  in  Ex.  Ch.  9  Co.  Rep.  86  6, 

truth  an  innovation.    See  the  form  where  this  dictum  was  overruled, 

of  writ   for  or   against  executors,  authorities  reviewed  and  explained, 

Fleta  L  2,  c.  62,  §  9,  and  cp.  F.  N.  and  the  common  law  settled  in  sub- 

B.  119  M.  121  O  (the  latter  passage  stance  as  it  now  is. 
is  curious  :   if  a  man  has  entered 
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again  is  modified  by  the  exception  of  strictly  personal  contracts 
as  mentioned  at  the  end  of  the  rules.  On  this  we  need  not  dwell 
at  present. 

It  is  obvious  on  principle  that  it  is  not  competent  to  contract-  Its  foun- 
ing  parties  to  impose  liabilities  on  other  persons  without  their  d**10?  j* 
consent. 

Every  person  not  subject  to  any  legal  incapacity  may  dispose 
freely  of  his  actions  and  property  within  the  limits  allowed  by  ) 
the  general  law.     Liability  on  a  contract  consists  in  a  further  l 
limitation  of  this  disposing  power  by  a  voluntary  act  of  the  v 
party  which  places  some  definite  portion  of  that  power  at  the       ', 
command  of  the  other  party  to  the  contract.     So  much  of  the   J 
debtor's  individual  freedom  is  taken  from  him  and  made  over  to 
the  creditor  (a).     When  there  is  an  obligation  independent  of\ 
contract,  a  similar  result  is  produced  without  regard  to  the  will  J 
of  the  party :  the  liability  is  annexed  by  law  to  the  party's  own  / 
wrongful  act  in  the  case  of  tort  and  in  the  case  of  quasi-contracts  I 
to  another  class  of  events  which  may  be  roughly  described  as  f 
involving  the  accession  of  benefit  through  the  involuntary  loss  off 
another  person  :  but  when  an  obligation  is  founded  upon  a  truel 
contract,  the  assent  of  the  person  to  be  bound  is  at  the  root  of) 
the  matter  and  is  indispensable. 

The  ordinary  doctrines  of  agency  form  no  real  exception  to^gency: 
this.     For  a  contract  made  by  an  agent  can  bind  the  principal  j^6*^" 
only  by  force  of  a  previous  authority  or  subsequent  ratification  Apparent. 
and  that  authority  or  ratification  is  nothing  else  than  the  assent/ 
of  the  principal  to  be  bound,  and  the  contract  which  binds  him, 
is  his  own  contract.     Under  certain  conditions  there  may  be  a' 
contract  binding  on  the  agent  also,  but  with  that  we  are  not  here 
concerned.     The  subject  of  agency  will  be  again  touched  upon 
under  Rule  3,  and  the  rights  and  liabilities  of  principals  and 
agents  respectively  on  contracts  made  by  agents  will^  be  more 
fully  considered  elsewhere  (/>). 

Another  less  simple  apparent  exception  occurs  in  the  cases  in  Whenconv 
which  companies  have  been  held  liable  to  fulfil  the  agreements  jJ^J|jj2W 
made  by  their  promoters  before  the  companies  had  any  legal  to  promo- 
la)  Cp,  Savigny  ObL  §  2.  (6)  See  Appendix  D  to  Ch.  VIII. 


184 


CHAP.  V.  EFFECTS  AND  INCIDENTS  OF  CONTRACT. 


ex  con- 
tractu. 


tors'  agree-  existence.  These  cases  however  proceed  partly  on  the  ground 
™e^w;no  of  a  distinct  obligation  having  either  been  imposed  on  the 
company  in  its  original  constitution,  or  assumed  by  it  after  its 
formation  (a),  partly  on  a  ground  independent  of  contract  and 
analogous  to  estoppel,  namely  that  when  any  person  has  on 
certain  terms  assisted  or  abstained  from  hindering  the  promoters 
of  a  company  in  obtaining  the  constitution  and  the  powers  sought 
by  them,  the  company  when  constituted  must  not  exercise  its 
powers  to  the  prejudice  of  that  person  and  in  violation  of  those 
terms.  The  doctrine  as  now  established  probably  goes  as  far  as 
this,  but  certainly  no  farther  (b). 


inequity: 
Medqu, 


Stranger        In  one  case  of  a  suit  in  equity  for  specific  performance  of  an) 

by  award   awar^  a  &&&  person  interested  in  the  subject-matter  was  made/ 

a  party :  and  Sir  L.  Shadwell  held  that  he  was  bound  by  thel 

award,  though  he  had  not  been  a  party  to  the  reference  *nd  had  / 

in  no  way  assented  to  it,  but  simply  knew  of  it  and  remained  I 

passive  (c).    This  decision  does  not  appear  to  have  been  much  con-^ 

sidered,  and  does  appear  quite  contrary  to  principle.  Moreover  it 

cannot  stand  withLord  Cottenham's  decision  in  Tasker  v.  Small  (d) 

that  in  a  suit  for  the  specific  performance  of  a  contract  third 

persons  claiming  an  interest  in  the  subject-matter  are  not  even 

proper  parties :  and  even  without  this  it  is  surely  obvious  (unless 

and  until  a  court  of  final  appeal  shall  think  otherwise)  that  A. 

and  B.  have  no  business  to  submit  C.'s  rights  to  the  arbitration 

of  D.     It  is  apprehended  accordingly  that  this  exception  may! 

be  treated  as  non-existent.  \ 


Novation.  Another  branch  of  the  same  general  doctrine,  which  on  prin- 
ciple is  scarcely  less  obvious,  is  that  the  debtor  cannot  be  allowed 
to  substitute  another  person's  liability  for  his  own  without  the 
creditor's  assent.  Some  authorities  which  illustrate  this  are 
referred  to  in  a  subsequent  chapter  where  we  consider  from 
another  point  of  view  the  rule  that  a  contract  cannot  be  made 


(a)  Lindley  1.  409,  411. 

(6)  Lindley  1.  412-417. 

(c)  Qovett  v.  Richmond,  7  Sim.  1. 
The  case  of  Taylor  v.  Parry,  1  Man. 
&  Gr.  604,  seems  at  first  sight  to 
make  the  same  way  ;  but  there  the 


Court  relied  on  positive  acts  of  the 
parties  as  showing  that  they  adopted 
the  reference  and  were  substantially 
parties  to  it. 

(d)  3  My.  &  Cr.  63,  followed  in 
De  Hoghton  v.  Money,  2  Ch.  104. 
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except  with  the  person  with  whom  one  intends  to  contract  (a). 
When  a  creditor  assents  at  the  debtor's  request  to  accept  another 
person  as  his  debtor  in  the  place  of  the  first,  this  is  called  a  > 
novation.  Whether  there  has  been  a  novation  in  any  particular 
case  is  a  question  of  fact.  Such  questions  are  especially  im- 
portant in  ascertaining  who  is  liable  for  the  partnership  debts  of 
a  firm  when  there  has  been  a  change  in  the  members  of  the 
firm,  or  on  contracts  made  in  a  business  which  has  been  handed 
over  by  one  firm  (whether  carried  on  by  a  single  person,  a 
partnership,  or  a  company)  to  another.  A  series  of  recent  cases 
of  this  kind  arose  out  of  successive  amalgamations  of  life 
insurance  companies. 

The  question  may  be  resolved  into  two  parts :  Did  the  new 
firm  assume  the  debts  and  liabilities  of  the  old  1  and  did  the 
creditor,  knowing  this,  consent  to  accept  the  liability  of  the 
new  firm  and  discharge  the  original  debtor  (b)  t  It  would  be 
beyond  our  scope  to  enter  at  large  on  this  subject,  for  an  expo- 
sition of  which  the  reader  is  referred  to  Mr.  Justice  Iindley's 
work  on  Partnership  (c). 

There  exist  however  exceptions  to  the  general  rule.     In  cer-  Realexcep 
tain  cases  a  new  liability  may  without  novation  be  created  in  t*°nsto 
substitution  for  or  in  addition  to  an  existing  liability,  but  where  Rule  4. 
the  possibility  exists  of  such  an  exceptional  transfer  of  liabilities 
it  is  bound  up  with  the  correlated  possibility  of  an  exceptional 
transfer  of  rights,  and  cannot  be  considered  alone.    For  this 
reason  the  exceptions  in  question  will  come  naturally  to  our 
notice  under  Rule  4,  when  we  deal  with  the  peculiar  modes  in 
which  rights  arising  out  of  certain  classes  of  contracts  are 
transferred. 

We  are  not  aware  of  any  express  authority  to  show  whether  j 
it  is  or  is  not  generally  competent  to  the  creditor  to  bind  himself* 
once  for  all  by  the  original  contract  to  accept  a  substituted' 
liability  at  the  debtor's  option.     Such  an  arrangement  is  in  the  \ 
nature  of  things  unlikely,  though  perhaps  not  impossible ;  but/ 


(a)  Xobtvn  v.  Drummond,  2  B.  k  to  the  general  principle  of  novation 
Ad.  303  ;  infra,  Ch.  VIII.  aee  WUson  ▼.  Lloyd,  16  Eq.  60,  74  ; 

(b)  See  Rclfe  v.  Flower,  LR1  for  a  later  instance,  Event  claim,  ib. 
P.  C.  27,  44.  354. 

(0  1.  450-465,  479-481  :  and  as 


186  CHAP.  V.  EFFECTS  AND  INCIDENTS  OF  CONTRACT. 

there  does  not  appear  to  be  any  reason  why  it  should  not  be] 
binding  (in  equity  at  all  events)  on  a  creditor  who  chose  to  ( 
make  it. 

3.  No  third  person  can  become  entitled  by  the  contract  itself  to 
demand  the  performance  of  any  duty  under  the  contract. 

Rule  3.  No  Before  we  consider  the  possibility  of  creating  arbitrary  excep- 
f erred  on*  ^ons  *°  *^  TV^e  *&  ^Y  particular  cases,  there  are  some  extensive 
third  per-   classes  of  contracts  and  transactions  analogous  to  contract  which 

BOD8. 

call  for  attention  as  offering  real  or  apparent  anomalies. 

Excep-  a#  Contracts  made  by  agents.     Here  the  exception  is  only 

Agency :     apparent.     The  principal  acquires  rights  under  a  contract  which 
apparent    he  did  not  make  in  person.     But  the  agent  is  only  his  instru- 
7'  ment  to  make  the  contract  within  the  limits  of  the  authority 

given  to  him,  however  extensive  that  authority  may  be  :  and 
from  the  beginning  to  the  end  of  the  transaction  the  real  con- 
tracting party  is  the  principal. 
Degrees  of      Consider  the  following  series  of  steps  from  mere  service  to  full 
agency'       discretionary  powers : 

1.  A  messenger  is  charged  to  convey  a  proposal,  or  the  accept- 
ance or  refusal  of  one,  to  a  specified  person. 

2.  He  is  authorized  to  vary  the  terms  of  the  proposal,  or  to 
endeavour  to  obtain  a  variation  of  the  other  party's  proposal 
(i.e.  to  make  the  best  bargain  he  can  with  the  particular  person), 
within  certain  limits. 

3.  He  is  not  confined  to  one  person,  but  is  authorized  to  con- 
clude the  contract  with  any  one  of  several  specified  persons,  or 
generally  with  any  one  from  whom  he  can  get  the  best  terms. 

4.  He  is  not  confined  to  one  particular  contract,  but  is 
authorized  generally  to  make  such  contracts  in  a  specified  line  of 
business  or  for  specified  purposes  as  he  may  judge  best  for  the 
principal's  interest  (a). 

Agent  con-      The  fact  that  in  many  cases  an  agent  contracts  for  himself  as 
^^^ly#  well  as  for  his  principal,  and  the  modifications  which  are  intro- 
duced into  the  relations  between  the  principal  and  the  other 

(a)  Cp.  Savigny  Obi.  2.  57-60. 
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party  according  as  the  agent  is  or  is  not  known  to  be  an  agent 
at  the  time  when  the  contract  is  made,  do  not  prevent  the  acts 
of  the  agent  within  his  authority  from  being  for  the  purposes  of 
the  contract  the  acts  of  the  principal,  or  the  principal  from 
being  the  real  contracting  party.  Again,  when  the  agent  is  also 
a  contracting  party  there  are  two  alternative  contracts  with 
the  agent  and  with  the  principal  respectively,  as  we  shall  see 
more  at  large  in  another  place  (a). 

As  for  the  subsequent  ratification  of  unauthorized  acts,  there^&attfaa- 
is  no  difference  for  our  present  purpose  between  a  contract  made 
with  authority  and  one  made  without  authority  and  subsequently  V 
ratified.     The  consent  of  the  principal  is  referred  back  to  the  f 
date  of  the  original  act  by  a  beneficent  and  necessary  fiction.       ) 

ji.      There   are    certain    relations    created  by  contract,    ofptherreU- 
which  that  of  creditor,  principal  debtor,  and  surety  may  be  takenfi^1  *Jd  " 
as  the  type,  in  which  the  rights  or  duties  of  one  party  may  beiraroty; 
varied  by  a  new  contract  between  others.     But  when  a  surety  isJE^d  by 
discharged  by  dealings  between  the  creditor  and  the  principal  law  to  ori- 
debtor,  this  is  the  result  of  a  condition  annexed  by  law  to  the  Sack* 
surety's  original  contract.     There  is  accordingly  no  real  anomaly, 
though  there  is  an  apparent  exception  to  the  vague  maxim  that 
the  legal  effects  of  a  contract  are  confined  to  the  contracting 
parties  :  and  there  is  not  even  any  verbal  inconsistency  with  any 
of  the  more  definite  rules  we  have  stated.     However  it  seems 
proper  not  to  omit  the  mention  of  such  cases,  inasmuch  as  they 
have  been  considered  as  real  exceptions  by  writers  of  recognized 
authority  (b). 

Insolvency  and  bankruptcy,  again,  have  various  consequences  Anoma- 
which  affect  the  rights  of  parties  to  contracts,  but  which  the  J>£^a^cta 
general  principles  of  contract  are  inadequate  to  explain.     We  ruptcy  and 
allude  to  them  in  this  place  only  to  observe  that  it  is  best  to  i,wolvency 
regard  them  not  as  derived  from  or  incidental  to  contract,  but  as 
results  of  an  overriding  necessity  and  beyond  the  region  of  con- 
tract altogether  (c).    Even  those  transactions  in  bankruptcy  and 

Appendix  D  to  Ch.  VIII.  19  Ves.  845  :  see  per  Lord  Cairns, 

J  See  Pothier  OR  §  89.  Banner  v.  Johnston,  L.R.6H.L 

a.   striking   instance  is  for-  at  p.  174. 
by  the  rob  in  Waring' $  cane, 
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insolvency  which  have  some  resemblance  to  contracts,  such  as 
compositions  with  creditors,  are  really  of  a  judicial  or  quasi- 
judicial  character.  It  is  obvious  that  if  these  transactions  were 
merely  contracts  no  dissenting  creditor  could  be  bound. 

Trusts:  a  y.  The  case  of  trusts  presents  a  real  and  important  exception, 
tion,"06^  ^  a  *ruB*  **  regarded  as  in  its  origin  a  contract  between  the 
trust  a  author  of  the  trust  and  the  trustee.  It  is  quite  possible,  and 
between  m&Y  f°r  8ome  purposes  be  useful  so  to  regard  it.  The  Scottish 
author  of  institutional  writers  (who  follow  the  Roman  arrangement  in  the 
trustee.  learning  of  Obligations  as  elsewhere)  consider  trust  as  a  species 
So  treated  0f  j^  contract  coming  under  the  head  of  depositation  (a), 
and  Ame-  Conversely  deposits,  bailments,  and  the  contract  implied  by  law 
rican  wri-  which  is  the  foundation  of  the  action  for  money  received,  are 
logy  sug-  spoken  of  in  English  books  as  analogous  to  trusts  (b).  A 
Svfc  cnaP*er  on  *ne  duties  of  trustees  forms  part  of  the  best  known 
books.        American  text-books  on  contracts,  though  no  attempt  is  made,  so 

far  as  we  have  ascertained,  to  explain  the  logical  connexion  of 

this  with  the  rest  of  the  subject. 
Authority       It  is  more  important  to  observe  that  Lord  Selborne  in  a  recent 
Selborne    ca8e>  where  the  question  was  of  mortgagee's  costs,  made  the 

for  so  re-    following  observations  : — 

gardingit  ft 

"  The  contract  between  mortgagor  and  mortgagee,  as  it  is  under- 
stood in  this  Court,  makes  the  mortgage  a  security  ...  for 
the  costs  properly  incident  to  a  suit  for  foreclosure  or  redemption.  In 
like  manner  the  contract  between  the  author  of  a  trust  and  his 
trustees  entitles  the  trustees,  as  between  themselves  and  their  cestui* 
que  trust,  to  receive  out  of  the  trust  estate  all  their  proper  costs  inci- 
dent to  the  execution  of  the  trust  These  rights,  resting  substantially 
upon  contract,  can  only  be  lost  or  curtailed  by  such  inequitable 
conduct  on  the  part  of  a  mortgagee  or  trustee  as  may  amount  to  a 
violation  or  culpable  neglect  of  his  duty  under  the  contract.71 

This  involves  the  statements — 

1.  That  a  trust  is  in  its  inception  a  contract. 

2.  And  a  contract  such  that  third  persons,  namely  the  cestuis 
que  trust,  acquire  independent  rights  under  it :  which  gives  to 
the  transaction  that  exceptional  character  with  which  we  are 
now  concerned. 

(a)  Sic,  though  no  such  abstract      Erskine,  Inst.  Bk.  3,  Tit  1,  s.  82. 
term  is  known  in  Roman  law.     See  (6)  Blackstone,  Comm.  8.  432. 
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And  in  fact  tho  relation  of  a  trustee  to  his  cestui  que  trurt  is  General 
closely  analogous  to  that  of  a  debtor  to  his  creditor,  in  so  far  as  JJf^JJJf 
it  has  the  nature  of  a  personal  obligation  and  is  governed  by  the  tract, 
general  rules  derived  from  the  personal  character  of  obligations. 
Thus  the  transfer  of  equitable  rights  of  any  kind  is  subject, 
as  regards  the  perfection  of  the  transferee's  title,  to  precisely 
the  same  conditions  as  the  transfer  of  rights  under  a  contract 
And  the  true  way  to  understand  the  nature  and  incidents  ol\ 
equitable  ownership  is  to  start  with  the  notion  not  of  a  real  J 
ownership  which  is  protected  only  in  a  court  of  equity,  but/ 
of  a  contract  with  the  legal  owner  which  (in  the  case  of  trusts 
properly  so  called)  cannot  be  enforced  at  all,  or  (in  the  case  of ' 
constructive  trusts,  such  as  that  which  arises  on  a  contract  for\ 
the  sale  of  land)  cannot  be  enforced  completely,  except  in  a  ' 
court  of  equity  (a).  ^ 

However  although  every  trust  may  be  said  to  include  a  con- 
tract, it  includes  so  much  more,  and  the  purposes  for  which  the 
machinery  of  trusts  is  employed  are  of  so  different  a  kind,  that 
trusts  are  distinct  in  a  marked  way  not  merely  from  every  other 
species  of  contract,  but  from  all  other  contracts  as  a  genus.  The 
complex  relations  involved  in  a  trust  cannot  be  conveniently 
reduced  to  the  ordinary  elements  of  contract,  and  there  seems  to 
be  sufficient  justification  (independently  of  the  historical  reason 
supplied  by  the  exclusive  jurisdiction  of  Equity)  for  the  course 
hitherto  adopted  by  all  English  writers  in  dealing  with  trusts  as 
a  separate  branch  of  law. 

2.  There  is  also  a  considerable  class  of  statutory  exceptions  iiiVSUtutory 
cases  where  companies  and  public  bodies,  though  not  frcorpoy  ^j£!~ 
rated,  are  empowered  to  sue  and  be  sued  by  their  public  officersfeowen  to 
or  trustees.     The  enactments  of  this  kind  relating  to  comPanie8l  public  offi- 
are  collected  and  commented  on  by  Mr.  Justice  Lindley  (5)Jcera,  Ac 

The  trustees  of  Friendly  Societies  and  Trade  Unions  are  like-*) 
wise  empowered  to  sue,  and  may  be  sued,  in  their  own  names,  in  i 
cases  concerning  the  property  of  the  society  or  union  (e).     In  af 

(a)  See  per  Lord  Westbury,  Knox  (c)  18  k  19  Vict  c.  63,  a.  19  ; 

y.  Qyt9  L.  R.  5  H.  L.  at  p.  675 ;  Trade  Union  Act  1871,  84  k  85 

Shaw  v.  FotUr,  to.  at  p.  888  (Lord  Vict  c  81,  a.  9.    It  is  the  aame 

Cairns),     and    at    p.    856     (Lord  with  btriktiiig  societies  formed  be- 

Hatherlej).  fore  the  Act  of  1874  and  not  in- 

(6)  Lindley,  Ptnp.  1.  509   sqq.  corporated  under  it 
Bee  also  Leake  on  Contracts,  225. 
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recent  case  in  the  Queen's  Bench  an  enactment  that  a  local 
authority  might  recover  certain  expenses,  such  authority  not 
being  incorporated  and  no  special  remedy  provided,  was  held  to 
make  the  local  authority  a  quasi  corporation  for  the  purpose  of 
suing  (a).  This  however  was  not  on  a  contract,  but  on  a  purely 
statutory  cause  of  action. 

Covenants      By  the  8  &  9  Vict.  c.  106,  s.  5  a  person  who  is  not  a  party  to} 

^tiro-t0  a*1  indenture  may  nevertheless  take  the  benefit  of  a  covenant  in( 

perty.         it  relating  to  real  property.     This  enactment  has  not,  so  far  as 

we  know,  been  the  subject  of  any  reported  decision  (ft). 

General  Having  disposed  of  these  special  exceptions,  we  may  now 
of  ru^tl0n  P1"006^  t°  examine  the  rule  in  its  ordinary  application,  which 
may  be  expressed  thus  : — The  agreement  of  contracting  parties 
cannot  confer  on  a  third  person  any  right  to  enforce  the  contract. 
There  are  two  different  classes  of  cases  in  which  it  may  seem 
desirable,  and  in  which  accordingly  it  has  been  attempted,  to 
effect  this  :  (1)  where  the  object  of  the  contract  is  the  benefit  of 
a  third  person :  (2)  where  the  parties  are  numerous  and  the 
persons  really  interested  are  liable  to  be  changed  from  time  to 
time. 

Contract        it  was  for  a  long  time  not  fully  settled  whether  a  contract 
of  third      between  A.  and  B.  that  one  of  them  should  do  something  for 
person.       the  benefit  of  C.  did  or  did  not  give  C.  a  right  of  action  on  the 
contract  (c).     And  there  was  positive  authority  that  at  all  events  f 
a  contract  made  for  the  benefit  of  a  person  nearly  related  to  one  ( 
or  both  of  the  contracting  parties  might  be  enforced  by  tha^ 
Third  per-  person  (d).    However  the  rule  is  now  distinctly  established,  so\ 
sue  aTlaw.  ***  M  any  common-law  right  of  action  is  concerned,  that  a  third  \ 

(a)  Mitt*  v.  Scott,  L.R.8Q.  B.  action  on  the  covenant 

496.  (c)  See  Viner  Abr.  Assumpsit,  Z. 

(6)  For  an  example  of  the  incon-  (1.  833-7) ;  per  Eyre,  C.  J.  Co.  of 

venience  provided  against  by  it  Bee  Fdtmahrs  v.  Davis,   1  Bos.  &  P. 

Lord  Southampton  v.  Brown,  6  B.  &  98  ;  note  to  Pigott  v.  Thompson,  3 

C.  718,  where  the  person  who  was  Bos.  &  P.  149. 

really  interested  in  the  payment  of  (d)  Dutton  v.  Poole  (Ex.  Ch.),  2 

rent  on  a  demise  made  by  trustees,  Lev.    210,   Vent   818,   322.    Ap- 

and  with  whom  "jointly  with  the  proved  by  Lord  Mansfield,  Oowp. 

trustees  the  covenant  for  payment  448.    There  appears  to  have  been 

of  rent  was  expressed  to  be  made,  much  difference  of  opinion  at  the 

was  held  incapable  of  joining  in  an  time. 
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person  cannot  sue  on  a  contract  made  by  others  for  his  benefit ) 
even  if  the  contracting  parties  have  agreed  that  he  may,  and  thaty 
near  relationship  makes  no  difference.     This  was  decided  by  the  \ 
Court  of  Q.   B.  in  Tioeddle  v.  Atkinson  (a).      The  following/ 
written  agreement  had  been  entered  into  : 

"Memorandum  of  an  agreement  made  this  day  between  William 
Guy,"  &c,  a  of  the  one  part,  and  John  Tweddle  of  the  other  part. 
Whereas  it  is  mutually  agreed  that  the  said  William  Quy  shall  and 
will  pay  the  sum  of  -£200  to  William  Tweddle  his  son-in-law,  railway 
inspector,  residing  in  Thornton,  in  the  county  of  Fife  in  Scotland, 
and  the  said  John  Tweddle  father  to  the  aforesaid  William  Tweddle 
shall  and  will  pay  the  sum  of  .£100  to  the  said  William  Tweddle 
each  and  severally  the  said  sums  on  or  before  the  21st  day  of  August 
1855  ;  and  it  is  hereby  further  agreed  by  the  aforesaid  William  Quy 
and  the  said  John  Tweddle  that  the  said  William  Tweddle  has  full 
power  to  sue  the  said  parties  in  any  Court  of  law  or  equity  for  the 
aforesaid  sums  hereby  promised  and  specified." 

William  Tweddle,  the  son  of  John  Tweddle,  brought  an 
action  against  the  executor  of  William  Guy  on  this  agreement, 
the  declaration  averring  his  relationship  to  the  parties,  and 
their  intention  to  carry  out  a  verbal  agreement  made  before  the 
plaintiffs  marriage  to  provide  a  marriage  portion.  The  action 
was  held  not  to  be  maintainable.  The  Court  did  not  in  terms 
overrule  the  older  cases  to  the  contrary,  considering  that  their 
authority  was  already  sufficiently  disposed  of  by  the  effect  of 
modern  decisions  and  practice  (b). 

The  doctrines  of  equity  are  not  so  free  from  doubt.     There  is  Author!- 
clear  and  distinct  authority  for  these  propositions :  When  two  ^J11 
persons,  for  valuable  consideration  as  between  themselves,  con-  against 
tract  to  do  some  act  for  the  benefit  of  another  person  not  a  party  2§J£  of 
to  the  contract —  person. 

(i)  That  person  cannot  enforce  the  contract  against  either  of 
the  contracting  parties,  at  all  events  if  not  nearly  and  legitimately 
related  to  one  of  them  (c). 

(ii)  But  either  contracting  party  may  enforce  it  against  the 
other  although  the  person  to  be  benefited  had  nothing  to  do' 
with  the  consideration  (<£). 

(a)lRft  S.  893,  80  L.  J.  Q.  R  (c)  Cdyear  v.  Mxdgmve,  2  Kee.  81. 

265.  (<Z)  Davenport  v.  Buhopp*  2  Y.  k 

(b)  See  also  Price  ▼.  Eatton,  4  C.  451,  460, 1  Ph.  698,  704. 
B.  &  Ad.  483. 
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And  it  seems  reasonable  to  suppose,  notwithstanding  the  want 
of  express  authority,  that  near  relationship  would  not  now  1>e 
held  to  constitute  of  itself  any  ground  of  exception. 

Author!-         On  the  other  hand  the  case  of  Gregory  v.  Williams  (a)  shows 
iiurit^Gre-  *kat  a  ^nxd  person  for  whose  benefit  a  contract  is  made  may  join 
goryv.Wil-  as  co-plaintiff  with  one  of  the  actual  contracting  parties  against 
person  oo-   tne  °*ner> an^  insist  on  the  arrangement  being  completely  carried 
plaintiff      out.     The  facts  of  that  case,  so  far  as  now  material,  may  be 
^j^1"    stated  as  follows  :  Parker  was  indebted  to  Williams  and  also  to 
Gregory ;  Williams,  being  informed  by  Parker  that  the  debt  to 
Gregory  was  about  £900,  and  that  there  were  no  other  debts, 
undertook  to  satisfy  the  debt  to  Gregory  on  having  an  assign- 
ment of  certain  property  of  Parker's.     Gregory  was  not  a  party 
to  this  arrangement,  nor  was  it  communicated  to  him  at  the  time. 
The  property  having  been  assigned  to  Williams  accordingly,  the 
Court  held  that  Gregory,  suing  jointly  with  Parker,  was  entitled 
to  call  upon  Williams  to  satisfy  his  debt  to  the  extent  of  £900, 
(but  not  farther,  although  the  debt  was  in  fact  greater)  out  of 
the  proceeds  of  the  property.     It  was  not  at  all  suggested  that 
he  could  have  sued  alone  in  equity  any  more  than  at  law  (b). 

Dictum  in  A  dictum  in  the  recent  case  of  Touche  v.  Metropolitan  Rail- 
Metropo-  way  Warehousing  Co.  (c),  goes  much  farther ;  for  there  it  was 
Man,  &c,  gaid  that  "where  a  sum  is  payable  by  A.B.  for  the  benefit  of 
CD.,  CD.  can  claim  under  the  contract  as  if  it  had  been  made 
with  himself."  But  no  such  doctrine  was  necessary  to  the 
decision  of  the  case.  The  suit  was  by  promoters  against  the 
company.  The  articles  of  association  of  the  company  recited  an 
arrangement  with  G.  H.  Walker  that  he  should  pay  a  sum  to 
the  promoters;  and  one  of  the  articles  provided  that  the  directors 
should  pay  that  sum  to  Walker  in  the  event  (which  happened) 
of  a  certain  number  of  shares  being  subscribed  for  and  £2  upon 
each  paid  up.  Now  this  was  in  truth  and  substance  an  obliga- 
tion embodied  in  the  original  constitution  of  the  company  to 
pay  the  sum  in  question  to  the  promoters  by  Walker  as  the 

(a)  3  Mer.  582.  clearly  that  A.  cannot  sue  on  a 

(6)  For  an  attempt  of  a  third  promise  by  B.  to  C.  to  pay  C's 

person  to  sue  at  law  under  very  debt  to  A. 

similar  circumstances  see  Price  v.  (c)  6  Ch.  671,  677. 

Ea$Um,  4  B.  ft  Ad.  433,  showing 
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company's  agent,  and  on  this  ground  the  decision,  which  at  first 
sight  looks  anomalous,  may  well  he  supported  («). 

However  when  we  consider  the  grounds  on  which  the  judg-  No  positive 
ment  was  in  fact  based,  and  the  earlier  cases  already  referred  to,  buTenough 
it  is  impossible  to  say  with  confidence  that  the  question  how  *°  crate 
far  third  persons  can  acquire  equitable  rights  under  contracts  and 
independent  of  trust  is  not  to  some  extent  unsettled.     Another 
apparent    or  perhaps   more    than  apparent  exception  is   the 
case  of  Page  v.  Cox  (b),  where  it  was  held  that  a  provision  in 
partnership  articles  that  a  partner's  widow  should  be  entitled  to 
Ins  share  of   the  business  might  be  enforced  by  the  widow. 
However  the  decision  was  carefully  put  on  the  ground  that  the 
provision  in  the  articles  created  a  valid  trust  of  the  partnership 
property  in  the  hands  of  the  surviving  partner. 

We  now  come  to  the  class  of  cases  in  which  contracting  Third 
parties  have  attempted  for  their  own  convenience  to  vest  the  right  E^J^1^ 
of  enforcing  the  contract  in  a  third  person*     Except  within  the  me  forcon- 
domain  of  the  stricter  rules  applicable  to  parties  to  actions  on  I^^6  of 
deeds  and  negotiable  instruments,  there  appears  to  be  no  objection  Contract- 
to  several  contracting  parties  agreeing  that  one  of  them  shall  have  ^*  enkbie1 
power  to  sue  for  the  benefit  of  all  except  the  party  sued.      Thus  one  of 
where  partners  create  by  agreement  penalties  to  be  paid  by  any  ^  sue^n* 
partner  who  breaks  a  particular  stipulation,  they  may  empower  behalf  of 
one  partner  alone  to  sue  for  the  penalty  (c).     The  application  of  5^^. 
the  doctrines  of  agency  may  also  lead  to  similar  results  (d).     It 
seems  doubtful  whether  a  promise  to  several  persons  to  make  a 
payment  to  one  of  them  will  of  itself  enable  that  one  to  sue 
alone  (c). 

(a)  Mr.  Justice  Lindley  (1.  410)  think  not,  bat  gave  no  decision.   In 

■eems  to  take  this  view  of  the  case.  Jones  v.  Robinson,  1  Ex.  454,  17 

{b)  10  Ha.  163.  L.  J.  Ex.  86,  an  action  was  brought 

(c)  Radenkurst  v.  Bates,  3  Bing.  by  one  of  two  late  partners  against 

468,  470.      Of   course   they  must  the  purchaser  of  the  business  on  a 

take   care    to   make   the   penalty  promise  to  pay  the  plaintiff  what 

payable  not  to  the  whole  firm,  but  was  due  to  him  from-  the  firm  for 

to  the  members  of  the  firm  minus  advances.    This  was  declared  on  as  a 

the  offending  partner.  separate  promise  in  addition  to  a 

(4)  Spurr  v.  Cass,  L.  R.  5  Q.  B.  general  promise  to  the  two  partners 

666.  to  pay  the  partnership  debts,  and 

(e)  Chanter  v.  Leese,  4  M.  k  W.  the    only    question    was    whether 

295  ;  in  Ex.  Ch.  6  M.  ft  W.  698,  there  was  any  separate  considera- 

where    both   Courts    inclined     to  tion  for  the  promise  sued  on. 

o 
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But  cannot      But  it  is  quite  clear  that  the  most  express  agreement  of  con^\ 
danger,     tracting  parties  cannot  confer  any  right  of  action  on  the  contract  • 
Attempts    on  a  P618011  wno  k  not  a  Party-     Various  devices  of  this  kind 
byunin-     have  been  tried  in  order  to  evade  the  difficulties  that  stand  (^ 
companiea  *n  ^e  wav  °*  unincorporated  associations  enforcing  their  rights  : ; 
to  appoint   and  such  devices,  in  Mr.  Justice  Lindley's  words  (a),  "  how- 
plaintiff*    ever  ing^0118*   aro   utterly  worthless.      Attempts   to   enable 
actions  to   be  brought  >  by  the   chairman  for  the  time  being 
of  the  directors   of  a  company  (b),  by  the  directors  for  the 
time  being  of  a  company  (c),  by  the  purser  for  the  time  being 
of  a  cost-book  company  (d),  by  the  managers  of  a  mutual  marine 
insurance  society  (e),  have  all  been  made  in  turn,  and  have  all 
been  made  in  vain."     It  will  not  be  necessary  to  dwell  on  any 
instance  other  than  the  last.     In  Gray  v.  Pearson  the  reasons 
against  allowing  the  right  of  action  are  well  given  in  the  judg- 
ment of  Willes,  J. : — 

Judgment  "  I  am  of  opinion  that  this  action  cannot  be  maintained,  and  for 
of  Willes,  the  simple  reason, — a  reason  not  applicable  merely  to  the  procedure 
r.  PeareoiL  °^  ^is  country>  but  one  affecting  all  sound  procedure, — that  the 
proper  person  to  bring  an  action  is  the  person  whose  right  has  been 
violated.  Though  there  are  certain  exceptions  to  the  general  rule, 
for  instance  in  the  case  of  agents,  auctioneers,  or  factors,  these  excep- 
tions are  in  truth  more  apparent  than  real.  The  persons  who  are 
suing  here  are  mere  agents,  managers  of  an  assurance  association  of 
which  they  are  not  members ;  and  they  are  suing  for  premium* 
alleged  to  have  become  payable  by  the  defendant  in  respect  of  policies 
effected  by  the  plaintiffs  for  him,  and  for  his  share  and  contributions 
to  losses  and  damages  paid  by  them  to  other  members  of  the  asso- 
ciation whose  vessels  have  been  lost  or  damaged.  The  bare  statement 
of  the  facts  is  enough  to  shew  that  the  action  cannot  be  maintained. 
"  It  is  in  effect  an  attempt  to  substitute  a  person  as  a  nominal 
plaintiff  in  lieu  of  the  persons  whose  rights  have  been  violated." 

'.  Notes  and       Another  variety  of  the  same  device  is  a  document  purporting 
1  able  to y"    to  ^e  a  neg°tiaMe  instrument  payable  to  the  treasurer  or  other 

(a)  Lindley  on  Partnership,  1.508.       corporation  sole  for  the  purpose  of 

(b)  If  all  v.  Bainbridge,  1  Man.  &      bringing  actions. 

Gr.  42.  (e)  Gray  v.  Pearson,  L.  R.  5  C.  P. 

(c)  Phelps  v.  Lyk,  10  A.  &  E.  113.       568  :  in  the  earlier  case  of  Qray  v. 
{d)  Hybart  v.  Parker,  4  C.  B.  N.  S.       Gibson,  L.R.2C.  P.  120,  a  similar 

209,  27  L.  J.  C.   P.  120 :   where  action  succeeded,  the  question  of 

Willes,  J.  suggested   that   it  was  the  manager's  right  to  sue  not  being 

trenching  upon  the  prerogative  of  raised, 
the  Crown  to  make  a  new  species  of 
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officer  for  the  time  being  of  a  society.  Such  a  document,  whether  treasurer, ' 
in  the  form  of  a  promissory  note  (a)  or  of  a  bill  of  exchange  (b)f  ^"J*^  ' 
is  invalid,  for  the   payee  must  be  a  person  capable  of  being  invalid, 
ascertained  at  the  time  of  making  the  note  or  accepting  the  bill. 
There  is  no  doubt  that  a  contract  in  any  other  form  to  pay 
the   treasurer  for  the  time  being    would  be  equally  inopera- 
tive  to  give  any  right  of  action  to  the  person  who  should 
from  time  to  time  fill  the  office  (c).     But  a  promissory  note 
payable  to  "the  trustees  of  the  W.  chapel  or  their  treasurer  for 
the  time  being  "  is  good :  for  it  is  considered  that  the  trustees 
existing  at  the  date  of  the  note  are  the  persons  ascertained  as 
payees,  and  that  the  treasurer  is  named  only  as  their  agent  to 
receive  payment  (d). 

Contrivances  of  this  kind  have  not,  so  far  as  we  know,  come 
before  our  courts  of  equity;  indeed  their  chief  object  has  been  to 
avoid  the  necessity  of  suing  in  equity.     Where  the  parties  \ 
interested  are  numerous,  the  practice  of  equity  allows  a  few  or  / 
one  to  represent  a  class  having  the  same  interest ;  but  a  person  V 
not  really  interested  could  not  be  put  forward  as  a  repre-( 
sentative  (e).  J 

4.  We  now  come  to  the  fourth  rule,  which  we  have  expressed  Rule  4. 
thus:-       .  S^ 

Persons  other  than  the  creditor  may  become  entitled  by  repre-  under  con- 
sentation  or  assignment  to  stand  in  the  creditor's  place  and  to 
exercise  his  rights  under  the  contract. 

We  need  say  nothing  here  about  the  right  of  personal  reprcP\ 
sentatives  to  enforce  the  contracts  of  the  person  they' represent,  L 
except  that  it  has  been  recognized  from  the  earliest  period  of  the  \ 
history  of  our  present  system  of  law  (/).  With  regard  to  assign^ 
ment,  the  benefit  of  a  contract  cannot  be  assigned  (except  by  the  ; 
Crown)  at  common  law  so  as  to  enable  the  assignee  to  sue  in  his  ) 

(a)  Storm  v.  Stirling,  3  E.  k  B.  4  D.  P.  J.  126,  Robton  v.  Doddt,  S 
832,  23  L.  J.  Q.  B.  298 ;  in  Ex.  Eq.  801 ;  dist.  Beaton  v.  Grant,  2 
Ch.  nom.  Cowie  v.  Stirling,  6  E.  A  B.  Ch.  459,  JBloxam  v.  Metropolitan  Ry. 
388,  25  L.  J.  Q.  B.  835.  Co.  3  Ch.  337. 

(b)  Yates  v.  Nash,  8  C.  B.  N.  S.  (/)  Subject  to  some  technical 
581,  29  L.  J.  C.  P.  806.  exceptions    which   have  now   dis- 

(c)  Pigott  v.  Thompson,  3  Bos.  &  appeared  :  see  notes  to  Wheatley  v. 
P.  147.  Lane,  1  Wm  Saund.  240  sqq.  and 

(d)  Holmes  v.  Jaqy.es,  L.  B.  1  for  early  instances  of  actions  of  debt 
Q.  B.  376.  brought  by  executors,  Y.  B.  20  &  21 

{e)  Cp.  as  to  shareholders'  suits      Ed.  1,  pp.  304,  374. 
Forrest  v.  Manchester,  etc.,  Ry.  Co. 

O  2 
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Eight  to     own  name  (a).     The  origin  of  the  rule  was  attributed  by  Coke 
trartnot*"  to  tne  "  wisdom  ^  policy  of  the  founders  of  our  law  "  in  dis- 
assignable  couraging  maintenance  and  litigation  (b) :  .but  there  can  be  little 
or  no  doubt  that  it  was  in  truth  a  logical  consequence  of  the 
primitive  view  of  a  contract  as  creating  a  strictly  personal  obli- 
gation between  the  creditor  and  the  debtor  (c).     Anyhow,  it  has) 
been  long  established  that  the  proper  course  at  common  law  is  | 
for  the  assignee  to  sue  in  the  name  of  the  assignor.     It  appears^ 
from  the  Tear  Books  that  attempts  were  sometimes  made  to  object 
to  actions  of  this  kind  on  the  ground  of  maintenance,  but  without 
success  (<£).     The  same  rule  is  very  distinctly  stated  by  Gaius  as 
prevailing  in  the  Roman  law  (e). 


at  common 
law  : 
probable 
origin  of 
the  rule. 


In  equity 
assignee 
may  sue. 

Limita- 
tions of 
assignee's 
rights. 


In  equity  the  right  of  the  assignee  to  sue  in  his  own  name  has} 
been  recognized  for  some  considerable  time;  it  is  perhaps  impos-( 
sible  to  say  precisely  for  how  long,  but  at  any  rate  since  the  rules  ( 
of  equity  have  been  at  all  systematic  (/).     However  we  are  J 
here  concerned  not  so  much  with  the  existence  of  rights  under 
a  contract  derived  from  the  original  creditor  by  assignment  as 
with  the  limitations  to  which  those  rights  are  generally  subject, 
the  extensions  of  which  they  are  sometimes  capable,  and  the 
peculiar  modes  of  transfer  appropriate  to  the  rights  and  duties 
arising  out  of  some  special  kinds  of  contracts.     The  limitations 
are  expressed  in  the  explanations  we  have  added  to  the  rule, 
which  are  as  follows  : — 


(a)  femes  de  la  Ley,  tit.  Chose  in 
Action. 

(b)  Lamptfs  ca.  10  Co.  Rep.  48a. 
For  exposition  of  the  rule  in  detail 
see  Dicey  on  Parties,  115. 

(c)  Spenoe,  Eq.  Jurisd.  of  Chy. 
2.850.  An  examination  of  the 
earlier  authorities  has  been  found 
to  confirm  this  view.  The  rule  is 
assumed  as  unquestionable,  and 
there  is  no  trace  of  Coke's  reason 
for  it.  The  objection  of  main- 
tenance was  set  up,  not  against  the 
assignee  suing  in  his  own  name, 
which  was  never  attempted  so  far  . 
as  we  can  find,  but  against  his  suing 
in  the  name  of  the  assignor:  see 
following  note. 

{d)  Y.B.9E  6.  64,  pL  17 ;  84 
H.  6.  30,  pi.  15  ;  15  H.  7.  2,  pL  8  ; 
Brooke,  Abr.  1406. 

(e)  Gai.  2.  88,   39.     Quod  mihi 


ab  aliquo  debetur,  id  si  velim  tibi 
deberi,  nullo  eorum  modo,  quibua 
res  corporales  ad  alium  trans- 
feruntur,  id  efficere  possum;  sed 
opus  est,  ut  iubente  me  tu  ab  eo 
stipuleris  :  quae  res  efficit  ut  a  me 
liberetur  et  incipiat  tibi  tenerL  quae 
dicitur  novatio  obligationis.  Sine 
hac  vero  novatione  non  poteris  tuo 
nomine  agere,  sed  debes  ex  persona 
mea  quasi  cognitor  aut  procurator 
meus  experiri 

(/)  There  is  a  curious  case  in 
Y.  B.  37  H.  6. 13,  pL  8,  from  which 
it  seems  that  equitable  assignments 
were  then  unknown.  For  col- 
lections of  authorities  on  the  modern 
doctrine  of  equitable  assignments  in 
general,  see  Lewin  on  Trusts,  496 
sqq. ;  2  Wh.  &  T.  L.  C.  734,  notes 
to  Ryall  v.  Rowto  ;  Leake  601. 
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1st  Title  by  assignment  is  not  complete  as  against  the  debtor 
without  notice  to  the  debtor,  and  a  debtor  who  performs  his  con- 
tract to  the  original  creditor  without  notice  of  any  assignment  by 
the  creditor  is  thereby  discharged 

2nd.  The  debtor  is  entitled  as  against  the  representatives,  and, 
unless  a  contrary  intention  appears  by  the  original  contract,  [this 
modification  has  been  introduced,  as  we  shall  see,  by  a  series  of 
quite  recent  decisions]  as  against  the  assignees  of  the  creditor,  to 
the  benefit  of  any  defence  which  he  might  have  had  against  the 
creditor  himself. 

The  Supreme  Court  of  Judicature  Act,  1873,  (s.  25,  sub-s.  6),  Legal  right") 
creates  a  legal  right  modelled  on  the  equitable  right,  but  confined  °*  £MiJPloe/ 
to  cases  where  the  assignment  is.  absolute,  and  by  writing  under  dicature  ( 
the  hand  of  the  assignor,  and  express  notice  in  writing  has  been  ***> 1878*  \ 
given  to  the  debtor. 

These  restrictions  are  but  partly  known  in  equity.     By  the^inequity 
Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  9)  "  all  grants  and  assign- 
ments of  any  trust  or  confidence0  must  be  in  writing  signed  by 
the  assignor,  and  by  s.  7  equitable  interests  in  land  must  be 
created  by  writing.     S.  9  does  not  at  all  events  require  writing 
for  the  creation  in  the  first  instance  by  the  legal  owner  or  creditor 
of  an  equitable  interest  in  personal  property  or  a  chose  in  action  : 
and  it  may  be  argued  perhaps  that  its  operation  is  altogether  y 
confined  to  interests  in  land  by  the  context  in  which  it  occurs,  i 
The  writer  is  not  aware  of  any  decision  upon  it  (a). 

As  for  the  notice  to  the  debtor,  the  rule  of  equity  is  that  it 
must  be  express  but  need  not  be  in  writing  (ft). 

There  will  therefore  remain  a  great  number  of  cases  where  the 
right  is  purely  equitable,  although  the  enlarged  jurisdiction  of  I 
every  branch  of  the  Supreme  Court  will  make  the  distinction/ 
less  material  than  formerly. 

Several  partial  exceptions  to  the  common  law  rule  have  been  in  other 
made  at  different  times  by  modern  statutes,  on  which  however  it  "P*5*^ 
seems  unnecessary  to  dwell.     The  more  important  instances  are  former 
these:—  BUtute8' 

East  India  bonds,  51  Qeo.  3,  c.  64,  s.  4,  which  makes  them  nego- 
tiable, 

(a)  See  1  Sanders  on  Uses  (5th  ed.)  343.    (6)  Rt  Tichener,  35  Beav.  317. 


more  ex- 
tensive: 
how  far 
governed 
by  Stat,  of 
frauds,  qu. 
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Mortgage  debentures  issued  by  land  companies  under  the  Mortgage 
Debenture  Act  1865,  28  &  29  Vict,  c.  78,  amended  by  33  and  34 
Vict  c  20. 

Policies  of  life  assurance  :  30  &  31  Vict,  c  144. 

Policies  of  marine  assurance  :  31  &  32  Vict,  c  86. 

Things  in  action  of  companies  (Companies  Act  1862,  s.  157)  and 
bankrupts  (Bankruptcy  Act  1869,  s.  Ill)  assigned  in  pursuance  of 
those  acts  respectively.  As  to  the  effect  of  registration  under  the 
present  acts  of  previously  existing  companies,  &c.  in  transferring  the 
right  to  sue  on  the  contracts  made  by  the  company  or  its  officers  in 
its  former  state,  see  the  Companies  Act  1862,  s.  193,  Lindley  1.  507, 
note  (v). 

Transferable  debentures  may  be  issued  by  "county  authorities " 
(ue.  justices  in  general,  quarter,  or  gaol  sessions,  who  for  the  purposes 
of  the  Act  are  incorporated,  see  s.  18)  under  the  County  Debentures 
Act  1873,  36  &  37  Vict  c.  35.  Qu.  are  they  negotiable  ?  See  ss,  5,  8, 
20,23. 

The  ordinary  rules  of  equitable  assignment  are  fully  illustrated 
in  the  treatises  above  referred  to,  especially  Mr.  Lewin's,  and  in 
this  place  we  will  only  touch  briefly  on  them  before  proceeding 
to  the  exceptions. 

Rules  of  1.  As  to  notice  to  the  debtor.  Notice  is  not  necessary  to  corn- 
equitable  pkte  ft^  assignee's  equitable  right  as  against  the  original  creditor  j 
in  general  himself,  or  as  against  his  representatives,  including  assignees  in/ 
?  hfc^  *°  ^)an^ruP*cy  (a)  '•  but  the  claims  of  competing  assignees  or  incum-1' 
brancers  rank  as  between  themselves  not  according  to  the  order  in 
date  of  the  assignments,  but  according  to  the  dates  at  which  they : 
have  respectively  given  notice  to  the  debtor.  This  was  decided 
by  the  cases  of  Dearie  v.  Hall  and  Lover  idge  v.  Cooper  (&),  the 
principle  of  which  was  soon  afterwards  affirmed  by  the  House  of 
Lords  (c).  The  same  rule  prevails  in  the  modern  civil  law  (d) 
and  has  been  adopted  from  it  in  the  Scottish  law  (e) :  and  the 
true  reason  of  it>  though  not  made  very  prominent  in  the  deci- 
sions which  established  the  rule  in  England,  is  the  protection  of 
the  debtor.  He  has  a  right  to  look  to  the  person  with  whom  he 
made  his  contract  to  accept  performance  of  it,  and  to  give  him  a 
discharge,  unless  and  until  he  is  distinctly  informed  that  he  is  to 

(a)  Bum  v.  Carvalho,  4  M.  &  Cr.  456. 

690.  (d)  See  Pothier,  Contra*  de  Vente, 

(6)  8  Kiws.  1,  38,  48.  §§  560,  554  sqq. 

(c)  Foster  v.  Cockered,  3  CL  &  F.  (e)  Erskine  Inrt.  Bk.  3,  Tit  5. 


ASSIGNMENT  OF  00NTRACT8  :  NOTICE.  199 

look  to  some  other  person.     According  to  the  original  strict 

conception  of  contract,  ("a  ne  considerer  que  la  subtilite  da 

droit"  as  Pothier  (a)  expressed  it)  his  creditor  or  his  creditor's 

assignee  cannot  even  require  him  to  do  this,  any  more  than  in 

the  converse  but  substantially  different  case  a  debtor  can  require 

his  creditor  to  accept  another  person's  liability,  and  his  assent 

must  be  expressed  by  a  novation,  i.e.  a  new  contract  superseding 

the  first,  by  which  he  engages  to  accept  another  person  as  his 

creditor.     Such  was  in  fact  the  old  Roman  law,  as  is  shown  by 

the  passage  already  cited  from  Gaius.     By  the  modern  practice 

the  novation  is  dispensed  with,  and  the  debtor  becomes  bound  to 

the  assignee  of  whom  he  has  notice.     But  he  cannot  be  bound 

by  any  other  assignment,  though  prior  in  time,  of  which  he 

knows  nothing.     He  is  free  if  he  has  fulfilled  his  obligation 

to  the  original  creditor  without  notice  of  any  assignment ;  he  is  ' 

equally  free  if  he  fulfils  it  to  the  assignee  of  whose  right  he 

is  first  informed,  not  knowing  either  of  any  prior  assignment  by 

the  original  creditor  or  of  any  subsequent  assignment  by  the 

new  creditor  (6).      It  is  enough   for  the  completion  of  the 

assignee's  title  "  if  notice  be   given  to  the  person  by  whom  . 

payment  of  the  assigned  debt  is  to  be  made,  whether  that  person' 

is  himself  liable  or  is  merely  charged  with  the  duty  of  making  y 

the  payment "  (c)  e.g.  as  an  agent  entrusted  with  a  particular  fund. 

Notice  not  given  by  the  assignee  may  be  sufficient,  if  shown  to  , 

be  such  as  a  reasonable  man  would  act  upon  (d).     All  this  doc-  This  does 

trine  of   notice   has  no  application  to  interests  in  land   (e) :  ^^{^ 

but,   subject   to  that  exception,  it  applies  to  rights    created  inland; but 

by  trust  as  well  as  to  those  created  by  contract :  the  bene-  d2fJ  *°  **• 
*  *  #    t   -  otner  equi- 

ficial  interest  being  treated  for  this  purpose  exactly  as  if  it  were  table  inter- 
a  debt  due  from  the  trustee.     In  the  case  of  trusts  a  diffi -  eBtB" 
culty  may  arise  from  a  change  of  trustees :  for  it  may  happen 

(a)  Content  de  Vente,  §  550.  effect    Is  that    equitable    interests 

(o)  See  per  Willes,  J.  L.  R.  5  C.  P.  in  land  stand  on  a  different  footing 

at  p.  594.    Per  Knight  Bruce,  L.  J.  from  personal  rights  :   see  this  re- 

Stocks  v.  Dobson,  4  D.  M.  G.  11, 17.  lied  on  as  the  ground  of  the  ex- 

(c)  Per  Lord  Selborne,  C.  Addi-  caption,  Jone$  v.  Jones,  8  Sim.  644. 

son  v.  Oox,  8  Ch.  76,  79.  Bat  on  the  other  hand  their  liability 

(<Z)  Lloyd  v.  Banks,  3  Ch.  4S8.  to  be  defeated  by  a  purchase  of  the 

\e)  Although     the    exception    is  legal  estate  for  value  without  notice 

fully    established    there    is     good  shows  that  they  have  not  the  nature 

authority  for  thinking  it  not  very  of  real  ownership. 

reasonable:    see  Lewin  502.     Its 
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that  a  fund  is  transferred  to  a  new  set  of  trustees  without  any] 
notice  of  an  assignment  which  has  been  duly  notified  to  their  I 
predecessors,  and  that  notice  is  given  to  the  new  trustees  of  some  / 
other  assignment.  It  is  still  unsettled  which  of  the  assignees  is\ 
entitled  to  priority  in  such  a  case  :  hut  it  has  been  decided  that! 
the  new  trustees  cannot  be  made  personally  liable  for  having  ( 
acted  on  the  second  assignment  (a).  ^ 

The  rules  as  to  notice  apply  to  dealings  with  future  or  contin- 
gent as  well  as  with  present  and  liquidated  claims.  "  An  insu- 
rance office  might  lend  money  upon  a  policy  of  insurance  to  a  . 
person  who  had  insured  his  life,  notwithstanding  any  previous 
assignment  by  him  of  the  policy  of  which  no  notice  had  been, 
given  to  them  (b)" 

Assignee         2.  As  to  the  debWs  rights  against  assignees.     The  rule  laid 

^■Ji6?  to1>"  down  in  the  second  explanation  is  often  expressed  in  the  maxim 

equities :     "  The  assignee  of  an  equity  is  bound  by  all  the  equities  affecting 

double        ft  >i     rpj^  kowever  includes  another  rule  founded  on  a  distinct 

meaning 

of  the  rule,  principle,  which  is  that  no  transaction  purporting  to  give  a 

beneficial  interest  apart  from  legal  ownership  (c)  can  confer  on 
the  person  who  takes  or  is  intended  to  take  such  an  interest 
any  better  right  than  belonged  to  the  person  professing  to  give 
it  him.  If  A.  contracts  with  B.  to  give  B.  something  which  he 
has  already  contracted  to  give  to  C,  then  C's  claim  to  have  the 
thing  must  prevail  over  B's,  whether  B.  knew  of  the  prior  con- 
tract with  C.  or  not.  And  if  B.  makes  over  his  right  to  D.,  D. 
will  have  no  better  right  than  B.  had  (d).  And  this  applies 
not  only  to  absolute  but  to  partial  interests  (such  as  equitable 
charges  on  property)  to  the  extent  to  which  they  may  affect  the 
property  dealt  with.  Again,  by  a  slightly  different  application 
of  the  same  principle,  a  creditor  of  A.  who  becomes  entitled  by 
operation  of  law  to  appropriate  any  beneficial  interest  of  A's 
(whether  an  equitable  interest  in  property  or  a  right  of  action) 

(a)  Pkippt  v.  Lovegrove,  16  Eq.  go  even  farther  ;  but  it  seems  at 
80  ;  see  p.  90  as  to  the  precautions  least  doubtful  whether  they  caa  be 
to  be  taken  by  an  assignee  of  an      supported. 

equitable  interest  who  wishes  to  be  (d)  See  Pinbett  v.  Wright,  2  Ha. 

perfectly  safe.  120,  affd.  nom.  Murray  v.  Pinbett, 

(b)  A  at  p.  88.  12  CL  A  F.  784  ;  Ford  v.  White,  16 

(c)  Certain  dicta  in  Sharpies  v.  Bear.  120 ;  Clack  v.  Holland,  19 
Adams.    82   Beav.    218,  216,   and  Beav.  262. 

Max/Md  t.  Burton,  17  Eq.  15,  19, 
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for  the  satisfaction  of  his  debt  can  claim  nothing  more  than  such 
interest  as  A.  actually  had,  and  he  can  gain  no  priority  by  notice 
to  A/s  trustee  or  debtor  even  in  cases  where  he  might  have 
gained  it  if  A.  had  made  an  express  and  unqualified  assignment 
to  him  (a).  But  we  are  not  concerned  here  with  the  develop- 
ment of  these  doctrines,  and  we  return  to  the  other  sense  of  the 
general  maxim.  In  that  sense  it  is  used  in  such  judicial  expres- 
sions as  the  following : 

"  If  there  is  one  rule  more  perfectly  established  in  a  court  of  equity) 
than  another,  it  is  this,  that  whoever  takes  an  assignment  of  a  chose  v 
in  action  takes  it  subject  to  all  the  equities  of  the  person  who  made] 
the  assignment "  (6). 

"  It  is  a  rule  and  principle  of  this  Court,  and  of  every  Court,  t\ 
believe,  that  where  there  is  a  chose  in  action,  whether  it  is  a  debt,  or/ 
an  obligation,  or  a  trust  fond,  and  it  is  assigned,  the  person  who  holds! 
that  debt  or  obligation,  or  has  undertaken'  to  hold  the  trust  fond,  has  •'" 
as  against  the  assignee  exactly  the  same  equities  that  he  would  have, 
as  against  the  assignor  "  (c).  y 

This  is  in  fact  the  same  principle  which  is  applied  by  courts 
of  common  law  as  well  as  of  equity  for  the  protection  of  persons 
who  contract  with  agents  not  known  to  them  at  the  time  to  be 
agente(d).  What  is  meant  by  this  special  use  of  the  term  "equities" 
will  be  best  shown  by  illustration.  A  debt  is  due  from  B.  to  Ulustra- 
A.,  but  there  is  also  a  debt  due  from  A.  to  B.  which  B.  might tion8a 
set  off  in  an  action  by  A.  In  this  state  of  things  A.  assigns  the 
first  debt  to  C.  without  telling  him  of  the  set-off.  B.  is  entitled 
to  the  set-off  as  against  C.  (<?).  Again,  B.  has  contracted  to  pay 
a  sum  of  money  to  A.  but  the  contract  is  voidable  on  the 
ground  of  fraud  or  misrepresentation.  A.  assigns  the  contract 
to  C.  who  does  not  know  the  circumstances  that  render  it 
voidable.  B.  may  avoid  the  contract  as  against  C.  (/). 
Again,  in  a,  somewhat  less  simple  case,  there  is  a  liquidated 

{a)  Pickering  v.  IlfracombeRy.  Co.  Appendix  D.  to  Ch.  VIII. 
L.R.  8  C.  P.  235,  overruling  virtually  («)  Cavendish  v.  Qeaves,  24  Beav. 

Watts  v.  Porter,  3E.AB.  743,  23  168, 173,  where  the  doctrine  is  fully 

L.  J.  Q.  B.  845,  tee  Grow  v.  Robinson,  expounded  :  the  rules  laid  down  by 

L.  R.  3  C.  P.  264 ;  judgment  of  the  M.  R.  are  given  at  length  by 

Erie,  J.  (dies.)  in  Watts  v.  Porter.  Mr.  Lewin,  Lewln  on  Tr.  498.    As 

(6)  Lord  St,  Leonards,  Mangles  to  set-off  accruing  after  notice  of 

v.  Dixon,  3H.LC.  702,  731.  assignment,  Stephens  v.  Venables,  80 

(e)  James,  L.  J.  (sitting  as  V.-C.)  Beav.  625,  Watson  v.  Mid  Woks  Ry. 

Phms  v.  Lovegrove,  16  Eq.  80,  88.  Co.  L.  R  2  C.  P.  598. 

(a)  See    more  on  this  below  in  (/)  Graham  v.  Johnson,  8  Eq.  86. 
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debt  from  B.  to  A.  and  a  current  account  between  them  on  which 
the  balance  is  against  A.  A.  assigns  the  debt  to  G.  who  knows 
nothing  of  the  account.  B.  may  set  off  as  against  C.  the  balance 
which  is  due  on  the  current  account  when  he  receives  notice  of 
the  assignment,  but  not  any  balance  which  becomes  due  after- 
wards (a). 

The  rule         But  it  is  open  to  the  contracting  parties  to  exclude  the  opera- 

S*LdbeX"  ti°n  °f  tllis  rule  **  ^^  thillt  fit  ^y  makM1g  ifc  a  term  of  the 
agreement  original  contract  that  the  debtor  shall  not  set  up  against  an 
of  original  assignee  of  the  contract  any  counter  claim  which  he  may  have 
ing  parties,  against  the  original  creditor.  This  is  established  by  the  decision 
Asiatic  0f  \foe  Court  of  Appeal  in  Chancery  in  Ex  parte  Asiatic  Banking 
Corpora-  Corporation,  the  facts  of  which  have  already  been  stated  for 
tion's  case,  another  aspect  of  the  case  (&). 

Two  alternative  grounds  were  given  for  the  decision  in  favour 
of  the  claim  of  the  Asiatic  Banking  Corporation  under  the  letter 
-of  credit.  One,  which  we  have  already  noticed,  was  that  the 
letter  was  a  general  proposal,  and  that  there  was  a  complete  con- 
tract with  any  one  who  accepted  it  by  advancing  money  on  the 
faith  of  it.  The  other  was  that,  assuming  the  original  contract 
to  be  only  with  Dickson,  Tatham,  &  Co.  to  whom  the  letter  was 
given,  yet  the  takers  of  bills  negotiated  under  the  letter  were 
assignees  of  the  contract,  and  it  appeared  to  have  been  the  inten- 
tion of  the  original  parties  that  the  equities  which  might  be 
available  for  the  bank  against  Dickson,  Tatham,  &  Co.  should 
not  be  available  against  assignees. 

"Generally  speaking  (said  the  L.  J.  Cairns)  a  chose  in  action  assign- \ 
able  only  in  equity  must  be  assigned  subject  to  the  equities  existing/ 
between  the  original  parties  to  the  contract ;  but  this  is  a  rule  which  L 
must  yield  when  it  appears  from  the  nature  or  terms  of  the  contract, 
that  it  must  have  been  intended  to  be  assignable  free  from  and\ 
unaffected  by  such  equities."  ' 

Where  assignees  of  a  chose  in  action  are  enabled  by  statute  to 
sue  at  law,  similar  consequences  may  be  produced  by  way  of 
estoppel  (c) :  which  really  comes  to  the  same  thing,  the  doctrine 
of  estoppel  being  a  more  technical  and  definite  expression  of  the 
same  principle. 

(a)  Cavendish  v.  Oeave$t  24  Beav.  (c)   Webb    v.    Heme    Bay    Com- 

163.  miatumen,  L.  R.  5  Q.  B.  642. 

(6)  2  Ch.  891  ;  p.  180,  tupra. 
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The  principle  thus  laid  down  has  been  followed  out  in  several  Subse- 

later  decisions  on  the  effect  of  transferable  debentures  issued  by  Jedrioiu: 

companies.     The  question  whether  the  holder  of  such  a  debenture  *°™  of  *»• 

...  strument 
takes  it  free  from  equities  is  to  be  determined  by  the  original  how  far 

intention  of  the  parties.  material. 

The  form  of  the  instrument  is  of  course  material,  but  the 
general  tenor  is  to  be  looked  to  rather  than  the  words  denoting 
to  whom  payment  will  be  made ;  these  cannot  be  relied  on  as  a 
sole  or  conclusive  test. 

Making  a  debenture  payable  to  the  holder  or  bearer  does  not 
necessarily  mean  more  than  that  the  issuing  company  will  not 
require  the  holder  who  presents  the  instrument  for  payment  to 
prove  his  title,  especially  if  the  object  of  the  debenture  is  on  the 
face  of  it  to  secure  a  specific  debt  (a).  But  an  antecedent  agree- 
ment to  give  debentures  in  such  a  form  is  evidence  that  they 
were  meant  to  be  assignable  free  from  equities  (b) ;  and  deben- 
tures payable  to  bearer  without  naming  any  one  as  payee  in  the 
first  instance  are  prima  facie  so  assignable  (c) ;  so  again  if  the 
document  resembles  a  negotiable  instrument  rather  than  a  common 
money  bond  or  debenture  in  its  general  form  (d). 

Even  when  there  is  nothing  on  the  face  of  the  instrument  to 
show  the  special  intention  of  the  parties,  the  issuer  cannot  set  ( 
up  equities  against  the  assignee  if  the  instrument  was  issued  for  ' 
the  purpose  of  raising  money  on  it  (e).    The  general  circum- 
stances attending  the  original  contract — e.g.  the  issue  of  a  num- 
ber of  debentures  to  a  creditor  instead  of  giving  a  single  bond 
or  covenant  for  the  whole  amount  due — may  likewise  be  impor-  „ 
tant.  Moreover,  apart  from  any  contract  with  the  original  creditor, 
the  issuing  company  may  be  estopped  from  setting  tip  equities 
against  assignees  by  subsequent  recognition  of  their  title  (/). 

(a)  Financial  Corporation's  claim,  Johnson,  8  Eq.  86,  seems  not  con- 
3  Ch.  855,  860.  sistent  with  this. 

(b)  Ex  parte  New  Zealand  Banking  (/)  Eiggt  v.  Northern  Assam  Tea 
Corporation,  8  Ch.  154.  Co.  L.  R   4  Ex.  887  ;  Ex   parte 

(c)  Ex  parte  Colborne  4  Straw-  Universal  Life  Assurance  Co.  10  Eq. 
bridge,  11  Eq.  478,  which  cannot  458  (on  same  facts) ;  Ex  parte 
now  be  taken  as  warranting  any-  Chorley,  11  Eq.  157  :  cp.  Re  Bahia 
thing  beyond  the  statement  in  the  A  San  Francisco  By.  Co.  L.  R  3 
text,  cp.  Crouch  v.  Credit  Fonder,  Q.  B.  584.  Qu.  can  Athenamm  Life 
LR.8Q.B.  874,  385.  Assurance  Soc.  v.  Pooley,  3  De  G.  & 

(d)  Ex  parte  <%  jRaii^  8  Ch.  768.      J.   204,  be   reconciled   with  these 
(«)  Dickson  v.  Swansea  Vale  By.      cases  ?     It  seems  not :    Brunton's 

Co.  L.  R  4  Q.  R  44.     Graham,  v.       claim,  10  Eq.  802,  812. 
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Qu,  when       It  may  well  be  doubted  on  principle  whether  this  doctrine  can\ 
thnto»ctita  aPP*y  ^  a  caBe  wnere  ^  original  contract  is  not  merely  subject  J 
voidable,     to  a  cross  claim  but  voidable.     For  the  agreement  that  thef 
contract  shall  be  assignable  free  from  equities  is  itself  part  off 
the  contract,  and  one  would  think  it  should  have  no  greater! 
validity  than  the  rest    A  collateral  contract  for  a  distinct  con  J 
sideration  might  be  another  matter :  but  the  notion  of  making 
it  a  term  of  the  contract  itself  that  one  shall  not  exercise  any 
right  of  rescinding  it  that  may  afterwards  be  discovered  seems  to 
involve  the  same  kind  of  fallacy  as  a  supreme  legislature  assum- 
ing to  make  its  own  acts  irrevocable.     Nor  does  it  make  any 
difference,  so  long  as  we  adhere  to  the  general  rules  of  contract, 
that  the  stipulation  is  in  favour  not  of  the  original  creditor  but 
only  of  his  assignees  (a).     However  the  point  has  not  been 
distinctly  raised  in  any  of  the  decided  cases.     In  Graham  v. 
Johnson  (b)>  where  the  contract  was  originally  voidable  {qu.  if 
not  altogether  void,  the  plaintiff  having  executed  a  bond  under 
the  impression  that  he  was  accepting  or  indorsing  a  bill  of 
exchange)  (c),  an  assignee  of  the  bond  as  well  as  the  obligee  was 
restrained  from  enforcing  the  bond :  but  the  decision  was  rested 
on  the  somewhat  unsatisfactory  ground  that,  although  the  instru- 
ment was  given  for  the  purpose  of  money  being  raised  upon  it, 
there  was  no  intention  expressed  on  the  face  of  it  that  it  should 
be  assignable  free  from  equities. 

However,  if  the  contract  were  not  enforceable  as  between  the\ 
original  parties  only  by  reason  of  their  being  in  pari  delicto,  as  I 
not  having  complied  with  statutory  requirements  or  the  like,  any 
assignee  for  value  without  notice  of  the  original  defect  will  at  . 
all  events  have  a  good  title  by  estoppel  (d).  J 

Limits  to        The  transferable  debentures  the  effect  of  which  came  in 

be*donebv <lues^on  ^  ^e  ca8es  we  ^aYe  J118*'  reviewed  were  no  doubt 
agreement  intended  to  be  equivalent  to  negotiable  instruments,  and  there 

oontracT ''  ^ave  ^een  ^cta  "*  *^e  Court  °*  Chancery  favouring  the  view 
cannot  bo    that  they  were  such  in  fact  (e).     But  a  later  decision  of  the 

(a)  In  principle  it  is  the  same  as  but  the  Court  took  this  view  of  the 

the  case  put  in  the  Digest  (50.  17,  facts :  see  p.  43. 

de  reg.  iuris,  28)  "  non  valere  si  (d)  See  Webb  v.  Heme  Bay  Com- 

convenerit,  ne  dolus  praestetur."  mMontrg,  L.  R.  5  Q.  B.  642. 

(6)  S  Eq.  86.  (e)  See  especially  Ex  parte  City 

(c)  The  evidence  was  conflicting,  Bank,  3  Ch.  758. 
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Court  of  Queen's  Bench  shows  that  this  intention  cannot  be  made  ne* 
fully  carried  out     The  debtor  may  contract  in  such  a  way  as  to  Ejjjfjj!*1 
alter  or  abandon  his  own  rights  as  against  assignees  of  the  con-  Credit 
tract ;  but  he  cannot  alter  or  abandon  the  rights  of  subsequent Foncier' 
assignees,  and  therefore  cannot  enable  an  intermediate  trans- 
feror having  no  title  to  give  a  good  title  to  his  transferee  (a). 

This  marks  the  extreme  limit  of  the  extension  which  can  be 
given  to  the  power  of  transferring  rights  under  a  contract  con- 
sistently with  the  general  rules  of  law. 

We  are  now  in  a  position  to  see  the  nature  of  the  difficulties  Negotiable 
which  make  the  mere  assignment  of  a  contract  inadequate  for , 


the  requirements  of  commerce,  and  to  meet  which  negotiable  Difficulties 
instruments  have  been  introduced.  of  ordinary 

The  assignee  of  a  contract  is  under  two  inconveniences  (b).  contract 
The  first  is  that  he  may  be  met  with  any  defence  which  would 
have  been  good  against  his  assignor.     This,  we  have  seen,  may 
to  a  considerable  extent  if  not  altogether  be  obviated  by  the 
agreement  of  the  original  contracting  parties. 

The  second  is  that  he  must  prove  his  own  title  and  that  of 
the  intermediate  assignees,  if  any  ;  and  for  this  purpose  he  must 
inquire  into  the  title  of  his  immediate  assignor.  This  can  be  in 
part,  but  only  in  part,  provided  against  by  agreement  of  the 
parties. 

It  is  quite  competent  for  them  to  stipulate  that  as  between 
themselves  payment  to  the  holder  of  a  particular  document  shall 
be  a  good  discharge ;  but  such  a  stipulation  will  neither  affect 
the  rights  of  intermediate  assignees  nor  enable  the  holder  to 
compel  payment  without  proving  his  title.  Parties  cannot  set 
up  a  market  overt  for  contractual  rights. 

The  complete  solution  of  the  problem,  for  which  the  ordinary  Remedy  by 
law  of  contract  is  inadequate,  is  attained  by  the  law  merchant  (c)  JJJ^of  Uw 
in' the  following  manner : —  merchant. 

(i)  The  absolute  benefit  of  the  contract  is  attached  to  the 

(a)  Crouch  v.   Crtdit  Fonder  of  dicta  it  was),  nor  therefore  that  It  is 

England,  L.R.8Q.R  374.    We  rendered  of  no  authority  by  8.  26  of 

cannot    agree    with    Mr.    Seward  the  Judicature  Act  1873. 
Brice  (on  the   Doctrine  of   Ultra  (o)  Gp.  Savigny,  ObL  §  62. 

Vires,  105)  that  this  decision  was  in  (c)  Extended  to  promissory  notes 

conflict  with  any  rale  established  in  by  statute  :   3  &  4  Anne  c  8  (in 

the  equity  cases  (though  with  some  Rev.  Stat)  as.  1-8. 
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Negotiable 
instru- 
ments. Pe- 
culiar and 
extensive 
rights  of 
bonafide 
holder. 


ownership  of  the  document  which  according  to  ordinary  rules 
would  be  only  evidence  of  the  contract. 

(ii)  The  proof  of  ownership  is  then  facilitated  by  prescribing 
a  mode  of  transfer  which  makes  the  instrument  itself  an 
authentic  record  of  the  successive  transfers :  this  is  the  case 
with  instruments  transferable  by  indorsement 

(iii)  Finally  this  proof  is  dispensed  with  by  presuming  the 
bona  fide  possessor  of  the  instrument  to  be  the  true  owner  :  this 
is  the  case  with  instruments  transferable  by  delivery,  which  are 
negotiable  in  the  fullest  sense  of  the  word. 

The  result  is  that  the  contract  is  completely  embodied  (a)  for 
all  practical  purposes  in  the  instrument  which  is  the  symbol  of 
the  contract ;  and  both  the  right  under  the  contract  and  the 
property  in  the  instrument  are  treated  in  a  manner  quite  at 
variance  with  the  general  principles  of  contract  and  ownership. 
"We  give  references  to  a  few  passages  where  specimens  will  be 
found  of  the  positive  terms  in  which  the  privileges  of  bona 
fide  holders  of  negotiable  instruments  have  been  repeatedly 
asserted  by  the  highest  judicial  authority  (b). 

The  narrower  doctrine  which  for  a  time  prevailed,  requiring  a 
certain  measure  of  caution  on  the  part  of  the  holder,  is  now  com- 
pletely exploded.  Nothing  short  of  actual  knowledge  of  the 
facts  affecting  his  transferor's  title  will  defeat  the  holder's 
right  (c). 

Moreover  there  is  no  discrepance  between  common  law  and 
equity  in  this  matter.  Equity  has  interfered  in  certain  cases  of 
forgery  and  fraud  to  restrain  negotiation ;  but  at  law  no  title  to 
sue  on  the  instrument  can  be  made  through  a  forgery;  and  "the 
cases  of  fraud  where  a  bill  has  been  ordered  to  be  given  up  are 
confined  to  those  where  the  possession,  but  for  the  fraud,  would 
be  that  of  the  plaintiff  in  equity  "  (il).  The  rights  of  bond  fide 
holders  for  value  are  as  fully  protected  in  equity  as  at  common 
law,  and  against  such  a  holder  equity  will  not  interfere  (e). 


(a)  "Verkorperung  der  Obliga- 
tion," Savigny. 

(ft)  SeeperByles,  J.Swanv.N.B. 
Australasian  Co.  in  Ex.  Ch.  2  H.  & 
C.  184,  81  L.  J.  Ez.  425  ;  per  Lord 
Campbell,  Brandao  v.  Barnett,  12 
CL  &  F.  105  ;  per  Story,  J.  Swift  v. 
Tyson,  16  Peters  1. 


(c)  Goodman  v.  Harvey,  4A.&E. 
876,  Raphael  v.  Bank  of  England, 
17  C  B.  161, 176,  26  L.  J.  C.  P.  83. 

[d)  Jones  v.  Lane,  8  Y.  &  C.  Ex. 
in  Eq.  281,  208. 

(c)  Thiedemann  v.  Ooldschmidt,  1 
D.  F.  J.  4. 


NEGOTIABLE  INSTRUMENTS.  *  207 

The  most  frequent  examples  of  negotiable  instruments  are  bills  Qualitiesof 
of  exchange  and  promissory  notes.     Their  exceptional  qualities  £5£jJ* 
are  concisely  stated  in  the  recent  case  of  Crouch  v.  Credit  Fancier  ments.  Li- 
of  England  (a)  which  has  been  already  referred  to  : —  rulssin 

"Bills  of  exchange  and  promissory  notes,  whether  payable  to  order  Qr^t  Vm 
or  to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the  Fonder, 
word.  The  person  who,  by  a  genuine  indorsement,  or,  where  it  is 
payable  to  bearer,  by  a  delivery,  becomes  holder,  may  sue  in  his  own 
name  on  the  contract,  and  if  he  is  a  bona  fide  holder  for  value  he  has 
a  good  title  notwithstanding  any  defect  of  title  in  the  party  (whether 
indorse*  or  deliverer)  from  whom  he  took  it" 

We  may  here  notice  the  positions  contained  in  the  judgment 
of  the  Court,  which  in  fact  show  the  limits  beyond  which  the 
special  law  of  negotiable  instruments  cannot  be  extended. 

1.  It  is  extremely  doubtful  whether  the  seal  of  a  corporation  ; 
can  be  treated  as  equivalent  to  signature  for  the  purpose  of  ( 
making  an  instrument  under  it  negotiable  at  common  law  (6). 

2.  A  bond  containing  a  contract  not  merely  to  pay  the  prin- 
cipal but  to  cause  the  bonds  to  be  drawn  for  payment  in  a  spe- 
cified manner  cannot  be  negotiable,  since  it  violates  the  general 
rule  that  the  contract  to  pay  must  be  unconditional     (It  must 
also  be  a  contract  to  pay.money  or  to  deliver  another  negotiable  ) 
security  representing  money  (e) :  therefore  a  promise  in  writing  / 
to  deliver  1000  tons  of  iron  to  the  bearer  is  not  negotiable  and  f 
gives  no  right  of  action  to  the  possessor :  Dixon  v.  Bovill,  3  ' 
Macq.  1,  and  see  Byles  on  Bills,  Ch.  7.) 

3.  Mere  private  agreement  or  particular  custom  cannot  be 
admitted  as  part  of  the  law  merchant  so  as  to  introduce  new  kinds 
of  negotiable  instruments.  But  the  fact  that  a  universal  mer- 
cantile usage  is  modern  is  no  reason  against  its  being  judicially 

(a)  L.  R  8  Q.  R  874.  perhaps  be  regarded  as  an  ear-mark 

(()  But  if  a  corporation   is  ex-  or  memorandum  made  by  the  oom- 

pressly  enabled  by  statute  to  issue  pany  or  its  agents  for  their  own 

promissory  notes  under  seal  they  convenience:  see Hatf ord v.  Caintron'i 

may  be  sued  on  as  ordinary  pro-  Coalbrodk  Ac  Co,  16  Q.  B.  442,  20 

missory  notes :    Slark  v.  Eighgate  L.  J.  Q.  B.  160,  Aggt  v.  Nicholson, 

Archway  Co.  5  Taunt.  792,  and  iri\  1  H.  &  N.  165,  25  L.  J.  Ex.  348, 

anv  case  the  addition  of  the  seal }  Balfour  v.  Ernut,  4  C.  B.  N.  S.  601, 

will  not  prevent  an  instrument  from  /  28  L.  J.  C.  P.  170,  Dutton  v.  Marth 

being  a  good  bill  or  note  if  it  is  I  LE.6QB.  361. 

also  signed  by  an  agent  or  agents  for  T  (c)  Qoodwin  v.  RobarU,  Ex.  Ch. 

the  company  so  that  it  would  be  *  July  7,  1875. 
good  without  the  seal,  which  may 


'  s 
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recognized  as  part  of  the  law  merchant  The  notion  that  general 
usage  is  insufficient  merely  because  it  is  not  ancient  is  founded 
on  the  erroneous  assumption  that  the  law  merchant  is  to  be 
treated  as  fixed  and  invariable  (a). 

The  bonds  of  foreign  governments  issued  abroad  and  treated  in 
the  English  market  as  negotiable  instruments  are  recognized  as 
such  by  law  (&).  So  is  the  provisional  scrip  issued  in  England 
by  the  agent  of  a  foreign  government  as  preparatory  to  giving 
definitive  bonds  (c). 

How  in-         It  is  also  to  be  observed  that  an  instrument  which  has  been 
Jjjj^c^j  negotiable  may  cease  to  be  so  in  various  ways,  namely — 
to  be  nego-      Payment  by  the  person  ultimately  liable  (d). 


tiable. 


Restrictive  indorsement  (e). 

To  a  certain  extent,  in  the  case  of  bills  payable  to  order, 
indorsement  when  overdue,  which  makes  the  indorsee's  rights 
subject  to  what  are  called  equities  attaching  to  the  bill  itself,  e.g. 
an  agreement  between  the  original  parties  to  the  bill  that  in  cer- 
tain events  the  acceptor  shall  not  be  held  liable,  but  not  to  col- 
lateral equities  such  as  set-off  (/). 

It  has  here  been  our  business  only  to  note  in  a  very  general 
way  how  the  law  of  negotiable  instruments  oversteps  the  ordinary 
law  of  contract,  and  within  what  limits  it  is  applied.  It  seems 
therefore  unadvisable  to  enter  further  upon  the  special  charac- 
teristics of  the  contracts  involved  in  such  instruments ;  but  it 
may  not  be  useless  to  annex  references  to  some  modern  cases  in 
which  the  nature  of  the  contracts  undertaken  in  a  bill  of  ex- 
change by  the  drawer,  acceptor,  and  indorsers  respectively,  has 
been  judicially  defined  or  discussed  (g) :  the  bill  of  exchange 
being  that  type  of  negotiable  instrument  which  is  most  frequent, 
most  important,  and  most  fully  developed. 

(a)  Goodwin  v.  Robarts,  supra,  (d)  Lamms  v.  Come,  3  Q.  B.  464. 
overruling  Crouch  v.  CridiX  Fonder         [e)  1  Sm.  L.  C.  479. 

on  this  point  (/)  See  Ex  parte  Swan,  6   Eq. 

(b)  Oorgier  v.  Mievilk,  3  B.  &  C.  844,  $59,  where  the  authorities  are 
45.  discussed. 

*    (c)  Goodwin  v.  Robarts,  L.  R.  10  (?)  As  to  contracts  of  acceptor 

Ex.  76,  affd.  in  Ex.  Ch.  July  7,  and  drawer  see  Jones  v.  Broadhurst, 

1875.    Astothepoesibility  of  suing  9  C.  B.  173,181,  Lebd  v.  Tucker, 

on  a  bill  after  it  has  been  paid  by  L.  R  8  Q.  B.  77,  84.     As  to  the 

some  other  person,  see  Cook  v.  Lister,  contract  of  an  indorser,  ft.  at  p.  83, 

13  0.  B.  N.  S.  594,  82  L.  J.  C.  P  Denton  v.  Peters,  L.  R.  5  Q.  B.  475, 

121.  477. 
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We  have  purposely  left  to  the  last  the  consideration  of  certain  Transfer  of 
important  classes  of  contracts  which  may  be  roughly  described  Jjjj0*1 
as  involving  the  transfer  of  duties  as  well  as  of  rights.     This  duties  as 
happens  in  the  cases  rights* 

(A)  Of  transferable  shares  in  partnerships  and  companies.        trans- 

(B)  Of  obligations  (a)  attached  to  ownership  or  interests  in 
property. 

A.  The  contract  of  partnership  generally  involves  personal  (A.)  Part- 
confidence,  and  is  therefore  of  a  strictly  personal  character.    But,  S^!!^^ 
as  Mr.  Justice  Lindley  tells  us,  "if  partners  choose  to  agree  that! ordinary 
any  of  them  shall  be  at  liberty  to  introduce  any  other  Pe^n\2u^^na 
into  the  partnership,  there  is  no  reason  why  they  should  not;  norfurinoor- 
why,  having  so  agreed,  they  should  not  be  bound  by  the  agree-  Jjjjjj^fc, 
ment "  (b).     At  common  law  the  number  of  persons  engaged  injmay  be 
a  contract  of  partnership  does  not  make  any  difference  in  the  J^^g™"* 
nature  or  validity  of  the  contract ;  hence  it  follows  that  if  in  a  at  common 
partnership  of  two  or  three  the  share  of  a  partner  may  be  trans-  "w# 
ferred  on  terms  agreed  on  by  the  original  partners,   there  is 
nothing  at  common  law  to  prevent  the  same  arrangement  from 
being  made  in  the  case  of  a  larger  partnership,  however  nu- 
merous the  members  may  be ;  in  other  words,  unincorporated  J 
companies  with  transferable  shares  are  not  unlawful  at  common  r 
law.     This  is  worked  out  by  Mr.  Justice  Lindley  in  another 
part  of  his  book,  where  he  shows  by  an  ingenious  and  con- 
vincing analysis  that  such  a  conclusion  is  demanded  by  principle, 
and  by  an  examination  of  decided  cases  that  it  is  consistent  with 
authority   (c).      "  Those    who    form  such  partnerships,   [i.  e. 
partnerships  whether  small  or  large  in  which  shares  are  trans- 
ferable] and  those  who  join  them  after  they  are  formed,  assent 
to  become  partners  with  any  one  who  is  willing  to  comply  with 
certain  conditions  "  (d). 

At  first  sight  this  may  seem  to  involve  the  anomaly  of  a  But  no  un- 
floating  contract  between  all  the  members  of  the  partnership  for  ^[^i^n" 
the  time  being,  who  by  the  nature  of  the  case  are  unascertained  no  real 
persons  when  we  look  to  any  future  time  (e).     It  is  somewhat  ™°£*£J 

(a)  We  use  the  word  here  in  its  (6)  Lindley,  1.  719. 

wide  sense    so    as  to    denote    the  (c)  Lindley,  1.  196-201. 

benefit  or  burden  of  a  contract,  or  id)  lb.  1.  719. 

both,  according  to  the  nature  of  the  \t)    Cp.    per  Abbott,    C.    J.  in 

case.  Josephs  v.  Pebrer,  3  B.  &  C.  689, 643. 
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curious  that  this  line  of  objection  does  not  appear  to  have  been 
distinctly  taken  in  any  of  the  cases  in  which  the  legality  of 
such  undertakings  was  discussed :  the  history  of  the  Bubble  Act 
and  the  decisions  on  it  rather  goes  to  show  that  it  was  not  sup- 
posed that  the  kind  of  partnership  contracts  forbidden  by  that 
Act  might  be  already  invalid  at  common  law  on  such  grounds  as 
here  suggested.  However  there  is  really  no  need  to  assume  any 
special  exception  from  the  ordinary  rules  of  contract,  and  there- 
fore no  ground  of  objection.  In  addition  to  Mr.  Justice 
Lindley's  reasons  another  has  been  given  by  Lord  Westbury, 
which  is  very  differently  expressed,  but  is  consistent  enough  with 
them  and  may  be  taken  as  supplemental  to  them.  The  transfer 
of  a  share  in  a  partnership  at  common  law  is  strictly  not  the 
transfer  of  the  outgoing  partner's  contract  to  the  incoming 
partner,  but  the  formation  of  a  new  contract.  "  By  the  ordinary^ 
law  of  partnership  as  it  existed  previously  to  "  the  Companies/ 
Acts  "a  partner  could  not  transfer  to  another  person  his 
in  the  partnership.  Even  if  he  attempted  to  do  so  with  thef 
consent  of  the  other  partners,  it  would  not  be  a  transfer  of  hisj 
share,  it  would  in  effect  be  the  creation  of  a  newpartnership"  (a)J 
This  therefore  is  to  be  added  to  the  cases  in  which  we  have 
already  found  apparent  anomalies  to  vanish  on  closer  examination. 

Practical        Notwithstanding  the   theoretical  legality  of  unincorporated 
oTu^r  cor-  companies,  there  does  not  appear  to  be  any  very  satisfactory 
porated       way  of  enforcing  either  the  claims  of  the  company  against  an 
woufdre^8  incuvi^ual  member  (h),  or  those  of  an  individual  member  against 
main,  even  the  company  (c).     But  the  power  of  forming  such  companies  is\ 
compul^°m  so  mucn  cu*  sh01*  by  the  Companies  Act  1862,  which  renders! 
sorypro-     (with  a  few  exceptions)  unincorporated  and  unprivileged  (f/)t 
Companies  E^nershlps  of  jniorc  than  twenty  (e)  persons  positively  illegal,  [ 
Act.  that  questions  of  this  kind  are  not  likely  to  have  much  practical  1 

importance  in  future.     In  like  manner  the  transfer  of  shares  iiy 

(a)  Webb  v.  Whiffin,  LR.5EL  would  have  been  mere  partnerships 

711,  727.  at  common  law. 

(6)  We  have  seen  (supra,  p.  194)  (e)  Ten  in  the  case  of  banking  : 

that  they  cannot  empower  an  officer  Companies    Act    1862,    a.    4,    see 

to  bug  on  behalf  of  the  association.  Lindley,  1.  170, 203  ;  as  to  transfer 

(c)  See  Lyon  v.  Haynes,  6  M.  &  of  shares,  ib.  721-727  t  as  to  termi- 
Gr.  504,  Lindley  2.  929.  nation  of  shareholders*  liability,  ib. 

(d)  i.c  such  as  but  for  the  Act  476-481. 
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companies  as  well  as  their  original  formation  is  almost  entirely 
governed  by  modern  statutes. 

B.  Obligations  ex  contractu  attached  to  ownership  or  interests  Obliga- 
in  property  are  of  several  kinds.     With  regard  to  those  attached  ^J™^^ 
to  estates  and  interests  in  land,  which  alone  offer  any  great  property, 
matter  for  observation,  the  discussion  of  them  in  detail  is  usually 
and  conveniently  treated  as  belonging  to  the  law  of  real  property. 
We  shall  have  to  dwell  on  them  however  so  far  as  to  point  out 
the  existence  of  a  real  conflict  between  common  law  and  equity 
as  to  the  right  way  of  dealing  with  burdens  imposed  on  the  use 
of  land  by  contract. 

A  general  statement  in  a  summary  form  will  serve  both  to 
shorten  our  subsequent  remarks  and  to  make  them  better  under- 
stood. 

Obligations  attached  to  Ownership  and  Interests  in      General 

PB0PER"-  &* 

I.  Goods. 

A  contract  cannot  be  annexed  to  goods  so  as  to  follow  the  property 

in  the  goods  either  at  C.  L.  (a)  or  in  Equity  (6). 

By  statute  18  &  19  Vict.  c.  Ill  the  indorsement  of  a  bill  of  lading  - 

operates  as  a  legal  transfer  of  the  contract,  if  and  whenever  by  the 

law  merchant  it  operates  as  a  transfer  of  the  property  in  the  goods. 

H.  Land  (c). 

o.  Relations  between  landlord  and  tenant  on  a  demise. 

Burden: 

of  lessee's  covenants  As  to  an  existing  thing  parcel  r 

of  the  demise,  assignees  are  bound  ~ 

whether  named  or  not 

As  to  something  to  be  newly 

made  on  the  premises,  assignees  r 

are  bound  only  if  named  (d). 

of  lessor's  covenants  runs  with  the  reversion 

(32  Hen.  8.  c.  34.) 

(a)  3rd  resolution  in  Spencer's  ca.  to  Spencer's  c&.  in  1  Sm.  L.  C. :  and 
I  Sm.  L.  C.  Splidt  v.  Bowles,  10  also  as  to  covenants  in  leases  the 
East  279.   Leake  on  Contracts,  624.  notes  to  Thursby  v.  Plant,  1  Wms. 

(b)  Be  Mattos  v.  Gibson,  4  De  G.  Saund.  278-281,  299,  305. 

&  J.  276,  295.  (d)  This    distinction,     made    in 

(c)  On  this  generally  see  Dart  V.  Spencer's  ca.,  has  been  disputed, 
&  P.  2.  699  ;  3d  Report  of  B.  P.  but  is  probably  good  law :  see  1  Sm. 
Commission,   Bay.    Conv.    1.    122  L.  C.  57-60. 


(4th  ed.) ;  and  above  all  the  notes 


P  2 


212  CHAP.  V.  EFFECTS  AND  INCIDENTS  OF  CONTRACT. 

Benefit: 
of  lessee's  covenants  runs  with  the  reversion 

(32  Hen.  8.  c.  34.) 

But  the  stat.  applies  only  to  demises  under  seal  (a),  and  includes 
(by  construction  in  Spencer's  ca.)  only  such  covenants  as  touch  and 
concern  the  thing  demised  (6). 

of  lessor's  covenants  runs  with  the  tenancy. 

Note. 

(i)  The  lessee  may  safely  pay  rent  to  his  lessor  so  long  as  he  has 
no  notice  of  any  grant  over  of  the  reversion :  4  &  5  Anne  c.  3.  [in 
Rev.  Stat.]  which  is  in  fact  a  declaration  of  the  C.  L.  :  see  per 
Willes,  J.,  L.  R.  5  C.  P.  594. 

(ii)  The  lessee  may  still  be  sued  on  his  express  covenants  (though 
not  in  debt  for  rent)  after  an  assignment  of  the  term  (c). 

(iii)  The  doctrine  concerning  a  reversion  in  a  term  of  years  is  the 
same  as  concerning  a  freehold  reversion  (d). 

/3.  Mortgage  debts.  ^ 

The  transfer  of   a  mortgage  security  operates  in  equity   as    a  / 
transfer  of  the  debt  (e).     Notice  to  the  mortgagor  is  not  needed  ( 
to    make    the    assignment    valid;    but   without  such   notice   thef 
assignee  is  bound  by  the  state  of  the  accounts  between  mortgagor  \ 
and  mortgagee  (/).  ^.S 

y.  Rent-charges  and  annuities  imposed  on  land  independently  of 
tenancy  or  occupation  (g). 

An  agreement  to  grant  an  annuity  charged  on  land  implies  an 
agreement  to  give  a  personal  covenant  for  payment  (A)  :  but  by  a 
somewhat  curious  distinction  the  burden  of  a  covenant  to  pay  a  rent- 
charge  does  not  run  with  the  land  charged,  nor  does  the  benefit  of  it 
run  with  the  rent  (t). 

$.  Other  covenants  not  between  landlord  and  tenant,  relating  to 
and  and  entered  into  with  the  owner  of  it. 

(a)  eg.  Smith  v.  Eggington,  L.  R.  (g)  These  must  be   regarded  as 

9  C.  P.  145.  arising  from  contract  (we  do  not 

(o)  For  the  meaning  of  this  see  speak  of  rents  or  services  incident 

1  Sm.  L.  C.  55,  56,  Dart  V.  &  P.  to  tenure) :  the  treatment  of  rent- 

701,  n.  charges  in  English  law  as  real  rights 

(c)  1  Sm.  L.  C.  60,  1  Wms.  or  incorporeal  hereditaments  seems 
SauncL  298.  arbitrary.     For  a  real  right  is  the 

(d)  1  Sm.  L.  C.  54,  84.  power    of  exercising  some  limited 

(e)  This  is  one  of  the  cases  in  part  of  the  rights  of  ownership,  and 
which  the  equitable  transfer  of  a  is  quite  distinct  from  the  right  to 
debt  is  not  made = a  legal  transfer  receive  a  fixed  payment  without  the 
by  the  Judicature  Act,  1878.  In  immediate  power  of  doing  any  act  of 
practice  an  express  assignment  of  ownership  on  the  property  on  which 
the  debt  is  always  added.  the  payment  is  secured. 

(/)  Jones  v.  Gibbons,  9  Ves.  407,  (h)  Bower  v.  Cooper,  2  Ha.  408. 

411  ;  MatUiews  v.   Wallwyn,  4  Ves.  (t)  1  Wms.   Saund   303,  1  Sm. 

118,  126.  L.  C.  77. 
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The  benefit  runs  with  the  covenantee's  estate  bo  that  an  assignee 
can  sue  at  common  law.  It  is  immaterial  whether  the  covenantor 
was  the  person  who  conveyed  the  land  to  the  covenantee  or  a 
stranger  (a).  The  nsnal  vendor's  covenants  for  title  come  under  this 
head. 

c.  The  like  covenants  entered  into  by  the  owner.  \ 

Hie  burden  of  such  covenants  appears  on  the  whole  not  to  run  1 
with  the  land  in  any  case  at  C.  L.  (b).  j 

The  burden  does  run  with  the  land  in  Equity,  i.e.  a  court  off 
equity  will  enforce  the  covenant  against  assignees  who  have  actual  Y 
or  constructive  (c)  notice  of  it :  and  when  the  covenant  is  for  the  benefit ; 
of  other  land  (as  in  practice  is  commonly  the  case)  the  benefit  gene- 
rally though  not  always  runs  with  that  other  land.  ^ 

Explanation.  Let  us  call  the  land  on  the  use  of  which  a  restriction 
is  imposed  by  covenant  the  quati-servient  tenement,  and  the  land  for 
whose  benefit  it  is  imposed  the  qpari-dominant  tenement.  Now 
restrictive  covenants  may  be  entered  into 

(1)  By  a  vendor  as  to  the  use  of  other  land  retained  or  simul- 
taneously sold,  for  the  benefit  of  the  land  sold  by  him  :  In  this  case 
the  burden  runs  with  the  quasi-servient  tenement  and  the  benefit 
also  runs  with  the  quasi-dominant  tenement. 

(2)  By  a  purchaser  as  to  the  use  of  the  land  purchased  by  him, 
for  the  benefit  of  other  land  retained  or  simultaneously  sold  by  the 
vendor  : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement,  and 
the  benefit  may  run  with  the  quasi-dominant  tenement  when  such  is 
the  intention  of  the  parties,  and  especially  when  a  portion  of  land  is 
divided  into  several  tenements  and  dealt  with  according  to  a  pre- 
scribed plan  (d). 

All  these  rights  and  liabilities  being  purely  equitable  are  like  all) 
other  equitable  rights  and  liabilities  subject  to  the  rule  that  purchase  J 
for  value  without  notice  is  an  absolute  defence. 

The  only  points  which  seem  to  call  for  more  notice  here  are  Further 
the  doctrines  as  to  bills  of  lading  (I)  and  restrictive  convenants  ""JJ^^ 
as  to  the  use  of  land  (II.  c).  of  lading. 

(a)  Contra  Sugd.  V.  &  P.  584-5.  without    being   also    heir   of    the 

But  see  1  Sin.  L.  C.  63,  Bart  713,  original  covenantee. 

Dav.  Conv.  1. 137.     The  cases  from  (6)  3rd   report  of  R.    P.   Com- 

the  Tear  Books  relied  on  by  Lord  miarionera,  in  1  Dav.  Conv. 

St.  Leonards  {Pdkenkam's  ca.  H.  42  (c)  Wilton  v.  Hart,  1  Ch.  463. 

E.  3.  3,  pi.  14,  Hornet  ca.  M.  2  (d)  Kcata   v.  Lyon,   4  Ch.  218 

H.  4.  6,  pL  25)  seem  to  show  only  and  other  cases  there  considered, 

that  it  was  once  thought  doubtful  Harrison  v.  Good,  11  Eq.  $38, 
whether    the    assignee   could   sue 
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As  to  (I)  it  is  to  be  borne  in  mind  that  bills  of  lading  are  not 
properly  negotiable  instruments,  though  they  may  be  called  so 
"in  a  limited  sense  as  against  stoppage  in  transitu  only"  (a). 
As  far  as  the  law  merchant  goes  the  bill  of  lading  only  repre- 
sents the  goods,  and  does  not  enable  any  one  who  gets  it  into  his 
hands  to  give  a  better  title  than  his  own  to  a  transferee ;  "  the 
transfer  of  the  symbol  does  not  operate  more  than  a  transfer  of 
what  is  represented"  (b).  And  the  whole  effect  of  the  statute  is 
to  attach  the  rights  and  liabilities  of  the  shipper's  contract  not  to 
the  symbol,  but  to  the  property  in  the  goods  themselves  (c) : 
the  right  to  sue  on  the  contract  contained  in  the  bill  of  lading  is 
made  to  "  follow  the  property  in  the  goods  therein  specified  ; 
that  is  to  say,  the  legal  title  to  the  goods  as  against  the 
indorser"  (d). 

As  to  bur-       As  to  (II.  c)  we  have  to  explain  the  discrepance  between^ 
venante°"   cominon  *aw  mkI  equity,  which  is  a  real  and  serious  one.     The  3 
running      theory   of  the   common  law  is  to  the  following  effect     The 
real  con-     normal  operation  of  a  contract,  as  we  have  already  had  occasion  to 
flict  be-      say,  is  to  limit  or  cut  short  in  some  way  the  contracting  party's 
annuity*  control  over  his  own  actions.     Among  other  kinds  of  actions 
on  this.      the  exercise  of  rights  of  ownership  over  a  particular  portion  of 
o/the  ^  property  may  be  thus  limited.     So  far  then  an  owner  "may 
question  at  bind  himself  by  [personal]  covenant  to  allow  any  right  he  pleases 
over  his  property"  or  to  deal  with  it  in  any  lawful  way  (e). 
But  if  it  be  sought  to  annex  such  an  obligation  to  the  property 
itself,  this  is  prima  facie  a  considerable  departure  from  the  ordi- 
nary rules  of  contract,  and  to  be  justified  only  by  clear  con- 
venience.    How  then  does  the  matter  stand  in  this  respect  1  An 
obligation  attached  to  property  in  this  manner  ceases  to  be  only 
a  burden  on  the  freedom  of  the  contracting  party's  individual 
action,   and  becomes  practically  a  burden  on  the  freedom   of 
ownership.     Now  the  extent  to  which  the  law  regards  such 
burdens  as  convenient  is  already  defined.     Certain  well-known 
kinds  of  permanent  burdens  are  imposed  by  law,  or  may  be  im- 

(a)  Per    Willet,    J.   Fuente*   v.  watte  v.   Wilkin*,  11  C.  B.  N.   S. 

Montis,  L.  R.  3  C.  P.  at  p.  276.  842,  850,  31  L.  J.  C.  P.  214. 

(6)  Qurney  v.  Behrend,  3  E.  &  B.  (d)  The  Freedom,  L.  K.  8  P.  O. 

622,  638,  23  L.  J.  Q.  R  265.  594,  599. 

(c)  Fox  v,  Nott,  6  H.  &  N.  680,  (e)  HUl v.  Tupper, 2E&0. 121, 

636,  80  L.  J.  Ex.  259  ;  Smurtk-  127,  82  L.  J.  Ex.  217. 
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poeed  by  the  act  of  the  owner,  on  the  use  of  land,  for  the  per- 
manent benefit  of  other  land :  these,  and  these  only,  are  recog- 
nized as  being  necessary  for  the  ordinary  convenience  of  man- 
kind, and  new  kinds  cannot  be  admitted.  And  this  principle,  it 
may  be  observed,  is  not  peculiar  to  the  law  of  England  (a). 
Easements  and  other  real  lights  in  re  aliena  cannot  therefore  be 
extended  at  the  arbitrary  discretion  of  private  owners  :  "  it  is  not 
competent  for  an  owner  of  land  to  render  it  subject  to  a  new  / 
species  of  burden  at  his  fancy  or  caprice"  (b).  Still  less,  of  L 
course,  is  it  competent  for  people  to  create  new  kinds  of  tenure! 
or  to  attach  to  property  incidents  hitherto  unknown  to  the  lawj 
But  if  it  is  not  convenient  or  allowable  that  these  things  should 
be  done  directly  in  the  form  of  unheard  of  easements  or  the  like, 
neither  can  we  hold  it  convenient  or  allowable  that  they  should 
be  done  indirectly  in  the  form  of  obligations  created  by  contract 
but  annexed  to  ownership.  If  the  burden  of  restrictive  covenants 
is  to  run  with  land,  people  can  practically  create  new  easements 
and  new  kinds  of  tenure  to  an  indefinite  extent.  Such  appears 
to  be  the  view  of  legal  policy  on  which  the  oommon  law  doctrine 
rests :  we  say  of  legal  policy,  for  it  would  be  a  great  mistake  to 
treat  the  matter  as  one  of  merely  technical  distinctions. 

On  the  other  hand  the  Court  of  Chancery  has  treated  the  ques-  in  Equity, 
tion  differently,  looking  not  so  much  at  general  policy  as  at  indivi- 
dual rights.  An  owner  of  land  has  bound  himself  by  contract  to 
limit  his  use  of  that  land  in  a  particular  manner  :  why  should 
his  successors  in  title  not  be  bound  also,  save  in  the  case  of  a 
purchase  for  value  without  notice  of  the  restriction  ?  It  is  no 
hardship  on  them ;  for  those  who  buy  the  land  subject  to  the 
restriction  will  pay  so  much  the  less,  and  the  intention  of  the 
parties  would  be  frustrated  if  contracts  of  this  kind  were  con- 
sidered merely  personal.  The  history  of  the  doctrine  is  some- 
what curious.  Lord  Brougham  adopted  and  enforced  what  we 
have  called  the  common  law  theory  in  an  elaborate  judgment 

(a)  Cp.  Savigny  ObL  1.  7  :  and  rvyd  v.  Smith,  10  C.  B.  164, 19  L.  J. 

for  a  singular  coincidence  in  detail  C.  P.  815  ;  Bailey  v.  Stephens,  12 

D.  8.  8.  de  serv.  praed.  rut  5  §  1,  C.  B.  N.  S.  91,  31  L.  J.  C.  P.  226. 

6  pr.  =  Clayton  v.  Ctaty,  5  Q.  6.  Rights  of  this  kind  are  to  he  care- 

415, 14  L.  J.  Q.  R  864.  fully     distinguished     from     those 

lb)  Per    Martin,    B.   NvMaU   v.  created  by  grants  in  gross  :  see  per 

BractveU,  L.  B.  2  Ex.  10  ;  for  the  Wilies  J.  ib.  12  C.  B.  N.  S.  111. 
C.  L.  principles  generally  see  Act- 
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which  seems  to  have  been  intended  to  settle  the  question  («). 
But  this  judgment,  though  treated  as  an  authority  in  courts  of 
law  (5),  has  never  been  followed  in  courts  of  equity.      After 
being  disregarded  in  two  reported  cases  (c)  it  was  overruled  by 
Lord  Cottenham  in  Tidk  v.  Moxhay  (cZ),  now  the  leading  case 
on  the  subject.     The  most  important  of  the  recent  cases  are 
Keates  v.  Lyon  (e)  (where  the  authorities  are  collected)  and 
Harrison  v.  Good  (/).     This  last  decided  that  when  a  vendor 
sells  land  in  building  lots  and  takes  restrictive  covenants  in 
identical  terms  from  the  several  purchasers,  neither  reserving  any 
interest  nor  entering  into  any  covenant  himself,  this  will  enable 
the  owner  for  the  time  being  of  one  lot  under  the  title  thus 
created  to  enforce  the  covenant  in  equity  against  the  owner  of 
another  lot :  nor  can  the  vendor  release  the  covenant  to  any 
purchaser  or  his  successors  in  title  without  the  consent  of  all  the 
rest.     Thus  the  practical  result  is  that  a  great  variety  of  restrict 
tions  which  could  not  be  imposed  by  way  of  easement  or  the 
like  may  be  imposed  by  way  of  covenant  on  the  use  of  land  for  i 
an  indefinite  length  of  time,  purchases  for  value  without  notice  / 
of  the  restriction  being  obviously  not  probable  events.     So  far\ 
as  courts  of   equity  have  omitted  to  consider  whether  such  a  I 
result  is  consistent  with  the  general  principles  of  the  law  concern- 1 
ing  the  tenure  and  enjoyment  of  property,  perhaps  it  may  be  said 
that  the  view  they  have  taken  is  really  the  more  technical  of/ 
the  two. 

Thequas-       According  to  the  doctrine  of   equity,  the  intention  of  the 
bottom  one  P^fe8  is  to  fix  an  obligation  to  deal  with  the  land  in  a  particular 
of  policy     manner  not  merely  on  the  original  contracting  party,  but  on 
w.  ^  8UCce8Sorg  ^  ftfle  .  then  why  not  give  effect  to  that  inten- 
tion 1    The  common  law  doctrine  admits  that  such  is  the  in- 
tention, but  refuses  to  give  effect  to  it  because  it  tends  to  multiply 
undue  restrictions  on  the  freedom  of  ownership,  in  contravention 
of  the  general  spirit  of  the  law  (</).     But  the  real  question  in- 

(a)  Keppel  v.  Bailey,  2  M.  &  K.  was  in  1834. 
527.  (d)  2  Ph.  774. 

(6)  Hill  v.  Tapper,  2  H.  &  C.  121,  (e)  4  Ch.  218. 

32  L.  J.  Ex.  217.  4*'  if)  11  Eq.  338. 

(c)  Whatman  Y.'Gifoon,   9  Sim.  (g)  See  the  observations  of  the 

196  (1838) ;  Mann.  v.  Stephens,  15  Court    of   Ex.   Ch.    in  Dennett  v. 

Sim.  877  (1846)  JKeppel  v.  Bailey  Atherton,  L.  E.  7  Q.  B.  325. 


COVENANTS   RUNNING   WITH   LAND. 


217 


volved  in  this  conflict  is  in  truth  of  an  economic  rather  than  a 
legal  kind :  namely  whether  it  is  or  is  not  desirable  that  private 
persons  should  have  the  power  of  dedicating  land  to  he  used  in 
a  particular  way  for  an  indefinite  time.  Such  questions  of 
public  economy  cannot  be  adequately  dealt  with  by  means  of  the 
rules  of  ordinary  private  law  concerning  ownership  and  contract, 
and  we  need  not  be  surprised  if  the  purely  legal  discussion  of 
them  fails  to  give  satisfactory  results  (a).  ' 


(a)  It  ib  worth  while  to  note  that 
even  if  Equity  had  not  refused  to 
follow  the  law  on  this  subject,  the 
sort  of  restriction*  in  question  might 
still    be    effectually    created    with 
little  more  trouble  than  at  presen^ 
For  instance  when  it  was   ~ 
to  impose   such   restrictions  on 
sale  of  land  in  lots,  long  leases  at  ] 
nominal  rents  might  be  substituted  I 
for  conveyances  in  fee  simple.    TheV 
restrictive    covenants    would   then/ 
run  with  the  reversion  at  law  byl 
the  Stat  of  Hen.  8,  and  provision] 
might  be  made  for  lessees  enf o 


them  against  one  another  in  the 
name  of  the  reversioner.  On  the 
other  hand  it  is  conceived  that  in 
the  actual  state  of  the  law  courts 
of  equity  have  by  no  means 
abandoned  a  discretion,  which  per- 
haps may  yet  be  exercised  with 
advantage,  of  refusing  to  enforce 
restrictive  covenants  when  by  lapse 
of  time  or  change  of  circumstances 
they  have  become  obsolete,  vexa- 
tious, or  useless.  Cp.  Duke  of 
Bedford  v.  TrutUee  of  Britith 
Museum,  2M.&K  552. 
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CHAPTER  VI. 

Unlawful  Agreements. 

Meaninffof  All  agreements  which  the  law  refuses  to  enforce  may  perhaps 
agree.  in  some  sense  be  called  unlawful.  All  transactions  which 
mentis.  injuriously  affect  either  the  public  good  or  the  interests  of  private 
persons  who  have  no  voice  in  the  matter,  or  are  not  fully  and 
freely  consenting  parties,  may  perhaps  in  some  sense  be  called 
fraudulent.  Hence  the  terms  fraud  and  illegality  have  acquired 
in  common  use  such  a  latitude  of  meaning  as  to  make  convenient 
arrangement  and  accurate  discussion  almost  impossible.  Some- 
times fraud  is  treated  as  a  species  of  illegality ;  sometimes,  on 
the  other  hand,  we  find  illegality  treated  wholly  or  in  great  part 
as  a  species  of  fraud. 

But  we  shall  here  speak  of  unlawful  agreements  only  in  a  more 
limited  sense,  which  is  now  to  be  explained.  We  have  •already 
seen  that  an  agreement  is  not  in  any  case  enforceable  by  law 
without  satisfying  sundry  conditions :  as,  being  made  between 
capable  parties,  being  sufficiently  certain,  and  the  like.  If  it 
does  satisfy  these  conditions,  it  is  in  general  a  contract  which 
the  law  commands  the  parties  to  perform. 

Subject-         But  there  are  many  things  which  the  law  positively  commands 
matter  or   p^p^  not  to  do.     The  reasons  for  issuing  such  commands,  the 
ance  a        weight  of  the  sanctions  by  which  they  are  enforced,  and  the 
^P  f°*}~  degree  of  their  apparent  necessity  or  expediency,  are  exceedingly " 
bidden,  or   various,  but  for  the  present  purpose  unimportant.     A  murder, 

part  of  a  tne  obstruction  of  a  highway,  and  the  sale  of  a  loaf  otherwise 
transao-  °        " 

tion  which  than  by  weight,  are  all  on  the  same  footing  in  so  far  as  they  are 
as  a  whole  ^jj  forbidden  acts.  If  the  subject-matter  of  an  agreement  be 
bidden  such  that  the  performance  of  it  would  either  consist  in  doing  a 
(illegal).      forbidden  act  or  be  so  connected  therewith  as  to  be  in  substance 
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port  of  the  same  transaction,  the  law  cannot  command  the 
parties  to  perform  that  agreement.  It  will  not  always  command 
them  not  to  perform  it,  for  there  are  many  cases  where  the  per- 
formance of  the  agreement  is  not  in  itself  an  offence,  though 
the  complete  execution  of  the  objects  of  the  agreement  is:  but  at 
all  events  it  will  give  no  kind  of  assistance  to  such  a  transaction. 
Agreements  of  this  kind  are  void  as  being  illegal  in  the  strict 
sense. 

Again  there  are  certain  things  which  the  law  (a)  does  not  J0*,1*?1" 
forbid  in  the  sense  of  attaching  penalties  to  them,  but  which  are  bidden  but 
violations  of    established  rules  of  decency,   morals,   or  good  ww**** 
manners,  and  of  whose  mischievous  nature  in  this  respect  the  law 
so  far  takes  notice  that  it  will  not  recognize  them  as  the  ground 
of  any  legal  rights.     "  A  thing  may  be  unlawful  in  the  sense 
that   the  law  will  not  aid  it,  and  yet  that  the  law  will  not 
immediately  punish  it "  (b).     Agreements  whose  subject-matter 
Mis  within  this  description  are  void  as  being  immoral. 

Further  there  are  a  good  many  transactions  which  cannot  fairly  Not  pod- 
be  brought  within  either  of  the  foregoing  classes  and  yet  cannot  yidden,0 
conveniently  be  admitted  as  the  subject-matter  of  valid  contracts,  hot. against 
or  can  be  so  admitted  only  under  unusual  restrictions.     It  isjutfey. 
doubtful  whether  these  can  be  completely  reduced  to  any  general 
description,  and  how  far  judicial  discretion  may  go  in  novel  cases. 
They  seem  in  the  main,  however,  to  fall  into  the  following 
categories  ; 

Matters  governed  by  reasons  outside  the  regular  scope  of 
municipal  law,  and  touching  the  relations  of  the  commonwealth 
to  foreign  states : 

Matters  touching  the  good  government  of  the  commonwealth 
and  the  administration  of  justice  : 

Matters  affecting  particular  legal  duties  of  individuals  whose 
performance  is  of  public  importance : 

Things  lawful  in  themselves,  but  such  that  individual  citizens 
could  not  without  general  inconvenience  be  allowed  to  set  bounds 
to  their  freedom  of  action  with  regard  to  those  things  in  the 

(a)  i.c  the  common  law.    But  qu.  an  offence  against  either  common 

whether   the    common    law    could  or  ecclesiastical  law. 

take   notice   of    anything    as  im-  (b)  Bramwell,  B.  Cowan  v.  Mil- 

moral  which  would  not  constitute  bourn,  L.R2  Ex.  at  p.  236. 
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same  manner  or  to  the  same  extent  as  they  may  with  regard  to 
other  things. 

(We  have  already  seen  that  the  specific  operation  of  contract 
is  none  other  than  to  set  bounds  to  the  party's  freedom  of  action 
as  regards  the  subject-matter  of  the  contract) 

Agreements  falling  within  this  third  description  are  void  as 
being  against  Public  Policy. 


Caution  as      We  speak  for  shortness  of  the  agreement  itself  as  contrary  to 

to  usee" 

terms. 


to  use  of     pogitivo  law,  to  positive  morality,  or  to  public  policy,  as  the 


case  may  be.  But  we  must  bear  in  mind  that  this  is  not  exact, 
for  the  nullity  of  the  agreement  itself  is  in  every  case  a  matter  of 
positive  law.  The  distinction  is  in  the  reasons  which  determine 
the  law  to  hold  the  agreement  void,  not  in  the  nature  or  opera- 
tion of  the  law  itself. 

Summary.       "We  have  then  in  the  main  three  sorts  of  agreements  whiclT* 
rangement  ^^  unlawful  and  void,  according  as  the  matter  or  purpose  of 
only  ap-       them  is — 
proxima  ^  Contrary  to  positive  law.     (Illegal.) 

B.  Contrary  to  positive  morality  recognized  as  such  by  law. 
(Immoral.) 

C.  Contrary  to  the  common  weal  as  tending  .' 

(a)  To  the  prejudice  of  the  State  in  external  relations.  \ 

(b)  To  the  prejudice  of  the  State  in  internal  relations.  \ 

(c)  To  improper  or  excessive  interference  with  the  lawful    J 

actions  of  individual  citizens.    (Against  public  policy.)    * 
These  principles,  be  it  observed,  are  not  confined  within  the*} 
bounds  of  our  present  subject.     Their  application,  so  far  as  it/ 
goes,  in  the  region  of  criminal  law — whether  wholly  felicitous  f 
or  not,  it  is  not  for  us  here  to  say — is  nothing  else  than  the  \ 
common  law  doctrine  of  conspiracy. 

The  arrangement  here  given  is  believed  to  be  on  the  whole 
the  most  convenient,  and  to  represent  distinctions  which  are 
in  fact  recognized  in  the  decisions  which  constitute  the  law  on 
the  subject.  But  like  all  classifications  it  is  of  course  only 
approximate  :  and  here  more  especially,  where  there  is  perhaps  a 
wider  field  for  judicial  discretion  than  in  any  other  part  of  the 
law,  one  must  expect  to  find  many  cases  which  may  nearly  or 
quite  as  well  be  assigned  to  one  place  as  to  another.     The 
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authorities  and  dicta  are  too  numerous  to  admit  of  any  detailed 
review.  Nor  indeed  would  this  be  very  desirable  if  it  were 
possible.  We  have  not  to  deal  with  such  a  state  of  things  as  in  a 
foregoing  chapter  made  it  necessary  to  examine  with  some  minute- 
ness  the  leading  decisions  on  the  extent  of  corporate  powers. 
Here  the  general  rules  are  (with  some  few  exceptions  on  certain 
topics)  sufficiently  well  settled,  so  far  as  the  nature  of  the  case 
admits  of  general  rules  existing.  Any  given  decision,  on  the 
other  hand,  is  likely  to  be  rather  suggestive  than  conclusive  when 
applied  to  a  new  set  of  facts.  Some  positive  rules  for  the  con- 
struction of  statutes  have  been  worked  out  by  a  regular  series  of 
decisions.  But  with  this  exception  we  find  that  the  case-law  on 
most  of  the  branches  of  the  subject  presents  itself  as  a  clustered 
group  of  analogies  rather  than  a  linear  chain  of  authority.  We 
have  then  to  select  from  these  groups  a  certain  number  of  the 
more  striking  and  as  it  were  central  instances.  The  statement 
of  the  general  rides  which  apply  to  all  classes  of  unlawful  agree- 
ments indifferently  will  be  reserved,  so  far  as  practicable,  until 
we  have  gone  through  the  several  classes  in  the  order  above 
given. 

A.  Agreements  contrary  to  }>oritive  law.  Clauses  of 

1.  The  simplest  case  is  an  agreement  to  commit  a  crime  or  Unlawful 
indictable  offence :  ments. 

"  If  one  bind  himself  to  kill  a  man,  burn  a  house,  maintain  a  A    Con- 
suit,  or  the  like,  it  is  void  ».  535&T 

With  one  or  two  exceptions  on  which  it  is  needless  to  dwell,  1.    Agree  - 

obviously  criminal  agreements  do  not  occur  in  our  own  time  ^^mit \fm 

and  in  civilized  countries,  and  at  all  events  no  attempt  is  made  fence,  void. 

to  enforce  them.     It  is  said  that  in  the  last  century  a  bill  was 

filed  in  Chancery  by  a  highwayman  against  his  fellow  for  a 

partnership  account,  but  the  story  is  at  least  doubtful  (b).    The  Sometimes 

question  may  arise,  however,  whether  a  particular  thing  agreed  ^^^l  if 

to  be  done  is  or  is  not  an  offence,  or  whether  a  particular  agree-  anoe  of 

ment  is  or  is  not  on  the  true  construction  of  it  an  agreement  to  agr^n1!!lt 

commit  an  offence.     In  the  singular  case  of  Mayor  of  Norteich  offence. 

v.  Norfolk  Ry.  Co.  (e),  the  defendant  company,  being  authorized  JJa^°f  ?' 

to  make  a  bridge  over  a  navigable  river  at  one  particular  place,  Norfolk 

Ry.  Co. 

(a)  Shepp.  Touchst.  370.  (c)  4  E.  &  B.  397,  24  L.  J.  Q.  B. 

(6)  Seo  Lindley,  1.  188.  105. 
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had  found  difficulties  in  executing  the  statutory  plan,  and  had 
begun  to  build  the  bridge  at  another  place.     The  plaintiff  cor- 
poration took  steps  to  indict  the  company  for  a  nuisance.     The 
matter  was  compromised  by  an  arrangement  that  the  company 
Bhould — not  discontinue  their  works,  but — complete  them  in  a 
particular  manner  intended  to  make  sure  that  no  serious  obstruc- 
tion to  the  navigation  should  ensue :  and  an  agreement  was 
made  by  deed,  in  which  the  company  covenanted  to  pay  the 
corporation  £1000  if  the  works  should  not  be  completed  within 
twelve  months,  whether  an  Act  of  Parliament  should  within  that 
time  be  obtained  to  authorize  them  or  not.     The  corporation 
sued  on  this  covenant,  and  the  company  set  up  the  defence  that 
the  works  were  a  public  nuisance  and  therefore  the  covenant  to 
complete  them  was  illegal.     The  Court  of  Queen's  Bench  was 
divided  on  the  construction  and  effect  of  the  deed.     Erie,  J. 
thought  it  need  not  mean  that  the  defendants  were  to  go  on  with 
the  works  if  they  did  not  obtain  the  Act.     "Where  a  contract  is 
capable  of  two  constructions,  the  one  making  it  valid  and  the 
other  void,  it  is  clear  law  the  first  ought  to  be  adopted.'*     Here 
it  should  be  taken  that  the  works  contracted  for  were  works  to 
be  rendered  lawful  by  Act  of  Parliament.     Coleridge,  J.  to  the 
same  effect:  he  thought  the  real  object  was  to  secure  by  a 
penalty  the  speedy  reduction  of  a  nuisance  to  a  nominal  amount, 
which  was  quite  lawful,  the  corporation  not  being  bound  to 
prosecute  for  a  nominal  nuisance.      Lord  Campbell,  C.  J.  and 
Wightman,  J.  held  the  agreement  bad,   as  being  in  fact  an 
agreement  to  continue  an  existing  unlawful  state  of  things.    The 
performance  of  it  (without  a  new  Act  of  Parliament)  would  have 
been  an  indictable  offence,  and  the  Court  could  not  presume  that 
an  Act  would  have  been  obtained.     Lord  Campbell  said,  "  In 
principle  I  do  not  see  how  the  present  case  is  to  be  distinguished 
from  an  action  by  A.  against  B.  to  recover  £1000,  B.  having 
covenanted  with  A.  that  within  twelve  calendar  months  he  would 
murder  C,  and  that  on  failing  to  do  so  he  would  forfeit  and  pay 
to  A.  £1000  as  liquidated  damages,  the  declaration  alleging  that 
although  B.  did  not  murder  C.  within  the  twelve  calendar  months 
he  had  not  paid  A.  the  £1000"  (a).     The  question  was  also 
discussed  whether  the  covenant  was  ultra  vires  or  not  on  the 

(a)  4  E.  &  B.  441. 
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part  of  the  company.     But  of  this  we  have  spoken  in  a  former 
chapter. 

It  seems  impossible  to  draw  any  conclusion  in  point  of  law 
from  such  a  division  of  opinion  (a).  But  the  case  gives  this 
practical  warning,  that  whenever  it  is  desired  to  contract  for  the 
doing  of  something  which  is  not  certainly  lawful  at  the  time,  or 
the  lawfulness  of  which  depends  on  some  event  not  within  the 
control  of  the  parties,  the  terms  of  the  contract  should  make  it 
clear  that  the  thing  is  not  to  he  done  unless  it  becomes  or  is 
ascertained  to  be  lawful. 

Moreover  a  contract  may  be  illegal  because  an  offence  is  con-  When  the N, 
templated  as  its  ulterior  result     For  example,  there  is  nothing  ^?^ob"' 
unlawful  in  printing,  but  no  right  of  action  can  arise  for  work  offence.     .„ 
done  in  printing  a  criminal  libel  (b).      But  this  depends  on  the 
more  general  considerations  which  we  reserve  for  the  present 

2.  Again  an  agreement  will  be  illegal,  though  the  matter  of  it  *•    A*ree- 
may  not  be  an  indictable  offence,  if  it  contemplates  any  civil  dvfl  wrong 
injury    to  thirft  persons.      Thus    an  agreement  to  divide  the  *°  iUrd 
profits  of  a  fraudulent  scheme,  or  to  carry  out  some  object  in  ^l 
itself  not  unlawful  by  means  of  a  trespass,  breach  of  contract,  or 
breach  of  trust  is  unlawful  and  void.     It  is  submitted  that  this 
must  be  taken  as  established,  notwithstanding  a  doubt  expressed 
in  a  work  of  no  small  authority.     Were  it  not  so,  the  absurd 
consequence  would  follow  that  B.  might  sue  A.  in  a  civil  court 
on  an  agreement  between  them  for  entering  into  which  they 
were  at  the  same  time  being  tried  as  conspirators  in  the  Crown 
court.     The  cases  cited  in  support  of  the  proposition  "  that  a  ^ 
contract   is  not  illegal  or  void  simply  because  private  rights  / 
are  interfered  with  by  the  act  stipulated  for  "  do  not  seem  by  /■ 
any  means  to  bear  it  out  (c) :  and  there  is  direct  authority  the  . 
other  way.     A.  applies  to  his  friend  B.  to  advance  him  the  price  j 

[a)  Not  only  was  the  Court  1  Sm.  L.  C.  348.  An  agreement  to 
equally  divided,  but  a  perusal  of  the  commit  a  civil  trespass  is  a  con- 
judgments  at  large  will  show  that  spiracy,  Reg.  v.  Rowlands,  17  Q.  B. 
no  two  members  of  it  really  looked  671,  686,  21  L.  J.  M.  C.  81—  at  all 
at  the  case  in  the  same  way.  The  events  if  likely  to  lead  to  a  breach 
reporters  (4  E.  &  B.  397)  add  not  of  the  peace.  Before  the  C.  L.  P. 
without  reason  to  the  head-note:  Act,  however,  a  court  of  common 
Et  quaere  inde.  law  could  not  take  notice  of  an 

(6)  PopleU  v.  Stockdale,   1  R.  &  agreement  being  in  breach  of  trust 

M.  337.  so  as  to  hold  it  illegal :   Warwick  v. 

(c)  Notes  to  Collint  v.  Blantern,  Richardson,  10  M.  &  W.  284. 
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of  certain  goods  which  he  wants  *i  to  buy  of  C.     B.  treats  with 
C.  for  the  sale,  and  pays  a  sum  agreed  upon  between  them  as 
the  price.     It  is  secretly  agreed  between  A.  and  C.  that  A.  shall 
pay  a  further  sum  :  this  last  agreement  is  void  as  a  fraud  upon 
B.,  whose  intention  was  to  relieve  A.  from  paying  any  part  of 
the  price  (a).     Again,  A.  and  B.  are  interested  in  common  with 
other  persons  in  a  transaction  the  nature  of  which  requires  good 
faith  on  all  hands,  and  a  secret  agreement  is  made  between  A. 
Agreement  and  B.  to  the  prejudice  of  those  others'  interest.      Such  are  in 
credStonis  *acfc  tne  cases  °*  agreements  "in  fraud  of  creditors"  :  that  is, 
void.  where  there  is  an  arrangement  between  a  debtor  and  the  general 

body  of  the  creditors,  but  in  order  to  procure  the  consent  of  some 
particular  creditor,  or  for  some  other  reason,  the  debtor  or  any 
person  on  his  belialf  secretly  promises  tliat  creditor  some  advan- 
tage over  the  rest.  All  such  secret  agreements  are  void,  securi- 
ties given  in  pursuance  of  them  may  be  set  aside,  and  money 
And  other  paid  under  them  ordered  to  be  repaid  (b).  Moreover  the  other 
not  bound  creditors  who  know  nothing  of  it  and  enter  into  the  arrangement 
by  thecom-  on  the  assumption  "  that  they  are  contracting  on  terms  of  equality 
as  to  each  and  all "  are  under  such  circumstances  not  bound  by 
any  release  they  give  (c).  And  it  will  not  do  to  say  that  the 
underhand  bargain  was  in  fact  for  the  benefit  of  the  creditors 
generally,  as  where  the  preferred  creditor  becomes  surety  for  the  • 
payment  of  the  composition,  and  the  real  consideration  for  this 
is  the  debtor's  promise  to  pay  his  own  debt  in  full ;  for  the 
creditors  ought  to  have  the  means  of  exercising  their  own 
judgment  (d). 

The  principle  of  these  rules  was  thus  explained  by  Erie,  J.  in 
Mallcdieu  v.  Hodyson : — (e) 

"  Each  creditor  consents  to  lose  part  of  his  debt  in  consideration 
that  the  others  do  the  same,  and  each  creditor  may  be  considered  to 
stipulate  with  the  others  for  a  release  from  them  to  the  debtor  in 
consideration  of  the  release  by  him.  Where  any  creditor,  in  fraud  of 
the  agreement  to  accept  the  composition,  stipulates  for  a  preference  to 
himself,  his  stipulation  is  altogether  void — not  only  can  he  take  no  ad- 
fa)  Jackson  v.  Duchaire,  3  T.  R.  {c)  Dauglish  v.  Tennent,  L.  R. 
551.                                                         2  Q.  B.  49,  54. 

(6)  McKewan  v.  Sanderson,  15  Eq.  (d)  Wood  v.  Barker,  1  Eq.  139. 

at  p.  234,  per  Malins  V.-C.     See  {e)  16  Q.  B.  689,  20  L.  J.  Q.  B. 

Leake  403-5.  339,  347. 
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vantage  from  it,  but  he  is  also  to  lose  the  benefit  of  the  composition  (a). 
The  requirement  of  good  faith  among  the  creditors  and  the  pre- 
venting of  gain  by  agreements  for  preference  have  been  uniformly 
maintained  by  a  series  of  cases  from  Leicester  v.  Rose  (b)  to  Hotcden  v. 
Haigh  (a)  and  Bradshaw  v.  Bradthaw  "  (c). 

From  the  last  cited  case  (c)  it  seems  probable,  though  it  is  not 
decided,  that  when  a  creditor  is  induced  to  join  in  a  composition 
by  having  an  additional  payment  from  a  stranger  without  the 
knowledge  of  either  the  other  creditors  or  the  debtor,  the  debtor 
on  discovering  this  may  refuse  to  pay  him  more  than  with  such 
extra  payment  will  make  up  his  proper  share  under  the  composi- 
tion, or  may  even  recover  back  the  excess  if  he  has  paid  it 
involuntarily,  e.  g.  to  bona  fide  holders  of  bills  given  to  the 
creditor  under  the  composition. 

A  debtor  who  has  given  a  fraudulent  preference  can  claim  no 
benefit  under  the  composition  even  as  against  the  creditor 
whom  the  preference  has  been  given  (d). 

A  secret  agreement  by  a  creditor  to  withdraw  his  opposition 
to  a  bankrupt's  discharge  or  to  a  composition  is  equally  void ; 
and  it  does  not  matter  whether  it  is  made  with  the  debtor  him- 
self or  with  a  stranger  (d),  nor  whether  the  consideration  offered  to 
the  creditor  for  such  withdrawal  is  to  come  out  of  the  debtor's 
assets  or  not  (e) ;  and  this  even  if  it  is  part  of  the  agreement  that 
the  creditor  shall  not  prove  against  the  estate  at  all  (/). 

We  have  here  at  an  early  stage  of  the  subject  a  good  instance 
of  the  necessarily  approximate  character  of  our  classification. 
"We  have  placed  these  agreements  in  fraud  of  creditors  here  as 
being  in  effect  agreements  to  commit  civil  injuries.  But  a  com- 
position with  creditors  is  in  most  cases  something  more  than  an 
ordinary  civil  contract ;  it  is  in  truth  a  quasi-judicial  proceeding, 
and  as  such  is  recognized  and  assisted  by  the  law  (</).  Public 
policy,  therefore,  as  well  as  private  right  requires  that  such  a 
proceeding  should  be  conducted  with  good  faith  and  that  no 
transaction  which  interferes  with  equal  justice  being  done  therein 

(a)  Howdtn  v.  Uaigh,  11  A.  k  E.  (<*)  Higgins  v.  Pitt,  4  Ex.  312. 

1033.  M  BaU  v.  Dyson,  17  Q.  B.  785, 

(6)  4   East  372  :    showing  that  21  L.  J.  Q.  B.  224. 

the  advantage  given  to  the  pre-  (/)  McKcwan    v.  Sanderson,  20 

ferred    creditor    need    not    be    in  Eq.  65. 

money.  (flO  Bankruptcy  Act  1869,n*.  126. 

(r)  9M.4W.  29. 
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ties. 


Fraud  on  should  be  allowed  to  stand.  The  doctrine  of  fraud  on  third 
tfoTnoTto  P*^08*  *&  to  may  b®  called,  is  however  not  to  be  extended  to  cases 
be  pre-  of  mere  suspicion  01  conjecture.  A  possibility  that  the  per- 
from  mere  * onnance  °f  a  contract  may  injure  third  persons  is  no  ground  for 
poasibili-     presuming  that  such  Was  the  intention,  and  on  the  strength  of 

that  presumed  intention  holding  it  invalid  between  the  parties 

themselves. 

"  Where  an  instrument  between  two  parties  has  been  entered  into 
for  a  purpose  which  may  be  considered  fraudulent  as  against  some 
third  person,  it  may  yet  be  binding,  according  to  the  true  construc- 
tion of  its  language,  as  between  themselves." 

Nor  can  a  supposed  fraudulent  intention  as  to  third  persons  (in- 
ferred from  the  general  character  and  circumstances  of  a  trans- 
action) be  allowed  to  determine  what  the  true  construction  is  (a). 


3.  Certain 
cases  of 
analogous 
nature  as 
involving 
"fraud  on 
third  per- 
sons." 


3.  There  are  certain  cases  analogous  enough  to  the  foregoing 
to  call  for  mention  here,  though  not  for  any  full  treatment.  Their 
general  type  is  this  :  There  is  a  contract  giving  rise  to  a  continu- 
ing relation  to  which  certain  duties  are  incident  by  law  :  and  a 
special  sanction  is  provided  for  those  duties  by  holding  that 
transactions  inconsistent  with  them  avoid  the  original  contract, 
or  are  themselves  voidable  at  the  option  of  the  party  whose 
rights  are  infringed.     We  have  results  of  this  kind  from 

(a).  Dealings  between  a  principal  debtor  and  creditor  to  the" 
prejudice  of  a  surety : 

(/3).  Dealings  by  an  agent  in  the  business  of  the  agency  on 
his  own  account : 

(y).  Voluntary  settlements  before  marriage  "  in  fraud  of 
marital  rights." 

In  the  first  case  the  improper  transaction  is  as  a  rule  valid 
in  itself,  but  avoids  the  original  contract.     In  the  second  it  is  , 
voidable  as  between  the  principal  and  the  agent.     In  the  third 
it  is  voidable  at  the  suit  of  the  husband. 


o.  "  Any  variance  made  without  the  surety's  consent  in  the 
terms  of  the  contract  between  the  principal  debtor  and  the  cre- 


DealingB 
between 
principal 
creditor      ditor  discharges  the  surety  as  to  transactions  subsequent  to  the 

and  debtor  variance"  (6),  if  either  the  original  contract  was  made  part  of  the 


(a)  Shaw  v.  Jeffery,  13  Moo.  P.  C. 
432,  455. 


(b)  Indian  Contract  Act,  ».  138. 
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.surety's  contract,  or  the  variance  is  material,  that  is,  such  as  to  to  prejn- 
put  the  surety  in  a  worse  position  (which  last  is  a  question  of  fj^l^ 
law,  not  of  foct)  (a).  The  surety  is  not  the  less  discharged  "  even 
though  the  original  agreement  may  notwithstanding  such  variance 
be  substantially  performed  (b).  An  important  application  of  this 
rule  is  that  "  where  there  is  a  bond  of  suretyship  for  an  officer, 
and  by  the  act  of  the  parties  or  by  Act  of  Parliament  the  nature 
of  the  office  is  so  changed  that  the  duties  are  materially  altered, 
so  as  to  affect  the  peril  of  the  sureties,  the  bond  is  avoided  "  (c). 
But  when  the  guaranty  is  for  the  performance  of  several  and 
distinct  duties,  and  there  is  a  change  in  one  of-  them,  or  if  an 
addition  is  made  to  the  duties  of  the  principal  debtor  by  a  dis- 
tinct contract,  the  surety  remains  liable  as  to  those  which  are  unal- 
tered (d).     The  following  rules  rest  on  the  same  ground  : 

"  The  surety  is  discharged  by  any  contract  between  the  cre- 
ditor and  the  principal  debtor  by  which  the  principal  debtor 
is  released,  or  by  any  act  or  omission  of  the  creditor  the  legal 
consequence  of  which  is  the  discharge  of  the  principal 
debtor"  (c). 

"  A  contract  between  the  creditor  and  the  principal  debtor,  by 
which  the  creditor  makes  a  composition  with,  or  promises  to 
give  time  to  or  not  to  sue  the  principal  debtor,  discharges  the 
surety,  unless  the  surety  assents  to  such  contract "  (/),  or  unless 
in  such  contract  the  creditor  reserves  his  rights  against  the 
surety  {g),  in  which  case  the  surety's  right  to  be  indemnified  by 
the  principal  debtor  continues  (h).  One  reported  case  constitutes 
an  apparent  exception  to  the  general  rule,  but  is  really  none, 
as  there  the  nominal  giving  of  time  had  in  substance  the  effect 
of  accelerating  the  creditor's  remedy  (t). 

{a)  Sanderson  v.  Aston,  L.  B.  8  Cole,  16  M.  &  W.  128 ;  Cragoe  v. 

Ex.  73.  Jones,  L.  B.  8  Ex.  81. 

(b)  Per  Lord  Cottenham,  Bonar  (J)  I.  C.  A.  s.  135.  Oakeley  v. 
v.  Macdonald,  8  H.  L.  C.  226,  238.  PasheUer,  4  CL  ft  F.  207 ;  Oriental 

(c)  Oswald  v.  Mayor  of  Berwick-  Financial  Corporation  v.  Overend, 
cm-Tweed,  5  H.  L.  C.  856  ;  Pybus  v.  Gurney  &  Co,  L.  B.  7  H.  L.  818  ; 
O'ibb,  6  E.  &  B.  902,  911,  26  L.  J.  Green  v.  Wynn,  4  Ch.  204;  Bateson 
Q.  B.  41 ;  Mayor  of  Cambridge  v.  v.  Gosling,  L.  B.  7  C.  P.  9. 
JJennis,  £.  B.  &  £.  660,  27  L.  J.  (g)  Whether  the  surety  knows  of 
Q.  B.  474.  It  or  not :   Webb  v.  Hewitt,  4K.  &  J. 

(d)  Harrison  v.  Seymour,  L.   B.  438,     442 ;    and     see    per    Lord 

1  C.  P.  518  ;   SkUlett  V.  Fletcher,      Hatherley,  7  Ch.  150. 
LR1C.  P.  217,  224,  in  Ex.  Ch.  (h)  Close  v.  Close,   4  D.  M.   O. 

2  C.  P.  469.  '  176, 185. 

(«)  I.  C.  A.  s.  134.    Kearsley  v.  (i)  Hulme  v.  Coles,  2  Sim.  12. 
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"  If  the  creditor  does  any  act  which  is  inconsistent  with  the 
rights  of  the  surety,  or  omits  to  do  any  act  which  his  duty  to 
the  surety  requires  him  to  do,  and  the  eventual  remedy  of  the 
surety  himself  against  the  principal  debtor  is  thereby  impaired, 
the  surety  is  discharged "  (a). 

"  A  surety  is  entitled  to  the  benefit  of  every  security  which  the 
creditor  has  against  the  principal  debtor  at  the  time  when  the 
contract  of  suretyship  is  entered  into,  whether  the  surety  knows 
of  the  existence  of  such  security  or  not ;  and  if  the  creditor 
loses  or  without  the  consent  of  the  surety  parts  with  such  secu- 
rity, the  surety  is  discharged  to  the  extent  of  the  value  of  the 
security  "  (b).  Xot  only  an  absolute  parting  with  the  security, 
but  any  dealing  with  it  such  that  the  surety  cannot  have  the 
benefit  of  it  in  the  same  condition  in  which  it  existed  in  the 
creditor's  hands,  will  have  this  effect  (c). 

Dealings  /3.  "If  an  agent  deals  on  his  own  account  in  the  business  or\ 
by  agent  m  ^0  agCncv  without  first  obtaining  the  consent  of  his  principal! 
of  the         and  acquainting  him  with  all  material  circumstances  which  haver 

r eown°n  C0lue  to  k*s  own  k^^^g6  on  tne  subject,  the  principal  may 
account,  repudiate  the  transaction"  (cl)  :  the  Indian  Act  goes  on  to  add>> 
11  if  the  case  show  either  that  any  material  fact  has  been  disho- 
nestly concealed  from  him  by  the  agent,  or  that  the  dealings  of 
the  agent  have  been  disadvantageous  to  him,"  but  these  qualifi- 
cations are  not  recognized  in  English  law  (e). 

"If  an  agent  without  the  knowledge  of  his  principal  deals  in  j 
the  business  of  the  agency  on  his  own  account  instead  of  on  " 
account  of  his  principal,  the  principal  is  entitled  to  claim  from 
the  agent  any  benefit  which  may  have  resulted  to  him  from  the 
transaction  "  (/). 

These  rules  are  well  known  and  established   and  have  been 

(a)  I.  C.  A.  b.  139  (  =  Story,  Eq.  notwithstanding    payment    of   the 

Jur.  §  325  nearly) ;  Watson  v.AUcock,  debt  for  the  benefit  of  a  surety  who 

4   D.   M.   G.   242,   supra,  p.  156  ;  has  paid,  Merc,   Law  Amendment 

Burgess  v.  Eve,  13  Eq.  450  ;  Phillips  Act  1856,  19  &  20  Vict  c.  97,  s.  5. 

v.   Foxall,    L.    R.   7    Q.   B.    666  ;  And  see  2  Wh.  &  T.  L.  C.  (4th  ed.) 

Sanderson  v.  Aston,  L.  R.  8  Ex.  73.  1002. 

(6)*I.  0.  A.  s.   141.    Mayhew  v.  (c)  Pledge  v.  Buss,  Johns.  663. 

Criclttt,     2     Swanst.     185,     191  ;  (d)  I.  C.  A.  s.  215. 

Wvlff  v.  Jay,  L.  R,  7  Q.  B.  756,  (c)  See  Story  on  Agency  §  210; 

762  ;    Bechervaise  v.   Lewis,  L.  R.  Ex  parte  Lacey,  6  Ves.  626. 

7  C.  P.  377  ;  securities  now  subsist  (/)  I.  C.  A.  s.  216. 
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over  and  over  again  asserted  in  the  most  general  terms.  The 
commonest  case  is  that  of  an  agent  for  sale  himself  becoming 
the  purchaser,  or  conversely :  "  He  who  undertakes  to  act  for 
another  in  any  matter  shall  not  in  the  same  matter  act  for  him- 
self. Therefore  a  trustee  for  sale  shall  not  gain  any  advantage 
by  being  himself  the  person  to  buy."  "  An  agent  to  sell  shall 
not  convert  himself  into  a  purchaser  unless  he  can  make  it  per- 
fectly clear  that  he  furnished  his  employer  with  all  the  know- 
ledge which  he  himself  possessed  "  (a).  "  It  is  an  axiom  of  the 
law  of  principal  and  agent  that  a  broker  employed  to  sell  cannot 
himself  become  the  buyer,  nor  can  a  broker  employed  to  buy 
"become  himself  the  seller,  without  distinct  notice  to  the  prin- 
cipal, so  that  the  latter  may  object  if  ho  think  proper  "  (b). 

The  rule  is  not  arbitrary  or  technical,  but  rests  on  the  principle 
that  an  agent  cannot  b?  allowed  to  put  himself  in  a  position  in 
which  his  interest  and  his  duty  are  in  conflict,  and  the  Court  will 
not  consider  "  whether  the  principal  did  or  did  not  suffer  any 
injury  in  fact  by  reason  of  the  dealing  of  the  agent ;  for  the 
safety  of  mankind  requires  that  no  agent  shall  be  able  to  put 
his  principal  to  the  danger  of  such  an  inquiry  as  that."  It  is  a 
corollary  from  the  main  rule  that  so  long  as  a  contract  for  sale 
made  by  an  agent  remains  executory  he  cannot  re-purchase  the 
property  from  his  own  purchaser  except  for  the  Ixmcfit  of  bin 
principal  (c).  A  like  rule  applies  to  the  case  of  an  executor 
purchasing  any  part  of  the  assets  for  himself.  But  it  ls  put  in  this 
somewhat  more  stringent  form,  that  the  burden  of  proof  is  on 
the  executor  to  show  that  the  transaction  is  a  fair  one.  This 
brings  it  very  near  to  the  doctrine  of  Undue  Influence,  of  which 
in  a  later  chapter.  It  makes  no  difference  that  the  legatee  from 
whom  the  purchase  was  made  was  also  co-executor  (el).  Another 
branch  of  the  same  principle  is  to  be  found  in  the  rules  against 
trustees  and  limited  owners  renewing  leases  or  purchasing  rever- 
sions for  themselves  (e). 

{a)  Whichcote  v.  Lawrence,  8  Ves.  {c)  Parker  v.  McKtnna,  10  Ch. 

750 ;    Lowther  v.  Lmother,  13  Yes.  96,  118,  124, 125.     And  see  on  the 

95,  103  ;    and  see  Charter  v.  Tre-  subject  generally  the  notes  to  Fox  v. 

vdyan,  11  CL  &  F.  714,  732.  Machreth  in  1  Wh.  &  T.  L.  C. 

(6)  Per  Willes,  J.  in  MoUett  v.  Jfc>-  (d)  Gray  v.  Warner,  16  Eq.  577. 

binson,  L.  R.  5  C.  P.  at  p.  655.     Cp.  {e)  Notes  to  Ketch  v.  Sandford  in 

Quest  v.  Smythe,  5  Ch.  551,  per  Gif-  1  Wh.  A  T.  L.  C.     The  last  case  on 

fard,  L.  J. ;  Sharman  v.  Brandt,!*.  R.  the  subject  is  Trumper  v.  Trumyer, 

«  Q.  B.  720.  14  Eq.  295,  8  Ch.  870. 
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Again  "  It  may  be  laid  down  as  a  general  principle  that  in  all 
cases  where  a  person  is  either  actually  or  constructively  an  agent 
for  other  persons,  all  profits  and  advantages  made  by  him  in  the 
business  beyond  his  ordinary  compensation  are  to  be  for  the 
benefit  of  his  employers  "  (a).  "Ifa  person  makes  any  profit  by 
being  employed  contrary  to  his  trust,  the  employer  has  a  right  to 
call  back  that  profit "  (b).  And  it  is  not  enough  for  an  agent 
who  is  himself  interested  in  the  matter  of  the  agency  to  tell  his 
principal  that  ho  has  some  interest :  he  must  give  full  informa- 
tion of  all  material  facts  (c). 

Even  this  is  not  all :  an  agent,  or  at  any  rate  a  professional 
adviser,  cannot  keep  any  benefit  which  may  happen  to  result  to 
him  from  his  own  ignorance  or  negligence  in  executing  his  duty. 
In  such  a  case  he  is  considered  a  trustee  for  the  persons  who 
would  be  entitled  to  the  benefit  if  he  had  done  his  duty  pro- 
perly (d). 

Nature  of  In  this  class  of  cases  the  rule  seems  to  be  that  the  transaction 
remedies  improperly  entered  into  by  the  agent  is  voidable  so  far  as  the 
nature  of  the  case  admits.  Where  it  cannot  be  avoided  as 
against  third  parties,  the  principal  can  recover  the  profit  from  the 
agent.  But  where  there  are  a  principal,  an  agent,  and  a  third 
party  contracting  with  the  principal  and  cognizant  of  the  agent's 
employment,  and  there  are  dealings  between  the  third  party  and 
the  agent  which  give  the  agent  an  interest  against  his  duty,  there 
the  principal  on  discovering  this  has  the  option  of  rescinding  the 
contract  altogether.  Thus  when  company  A.  contracted  to  make 
a  telegraph  cable  for  company  B.,  and  a  term  of  the  contract  was 
that  the  work  should  be  approved  by  C,  the  engineer  of  company 
B.,  and  C.  took  an  undisclosed  sub- contract  from  com- 
pany  A.  for  doing  the  same  work;  and  further  it  appeared' 
that  this  arrangement  was  contemplated  when  the  contract 
was  entered  into ;  it  was  held  that  company  B.  might  rescind , 
the  contract  (e). 

(a)  Story  on  Agency  §  211,  adop-  observations  of  the  Court  thereon, 

ted  by  the    Court  in  MorUon  v.  Dunne  v.  English,  18  Eq.  524,  534. 

Thompxm,  L.  R.  9  Q.  B.  480,  485,  (d)  BuUcUy  v.  WUford>  2  CI.  &  F. 

where  several  cases  are  collected.  102. 

(6)  i»faM«yv.2>aw«,7Ve8.317,820.  (e)  Panama  AS.  Pac$c  Teler/raph 

{c)  See  authorities  collected,  and  Co.v.  fndia Rubber Oo.W.]<[.U75y  SO. 
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y.  The  rale  as  to  settlements  "  in  fraud  of  marital  right "  was  Settle-^ 
thus  given  by  Lord  Langdale  (a)  : —  a^j  0f 

marital 
"If  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage  right 

and  during  the  treaty  represents  to  her  intended  husband  that  she  is 

so  entitled,  that  upon  her  marriage  he  will  become  entitled  jure 

mariti,  and  if  during  the  same  treaty  she  clandestinely  conveys  away 

the  property  in  such  manner  as  to  defeat  his  marital  right  and  secure 

to  herself  the  separate  use  of  it,  and  the  concealment  continues  till 

the  marriage  takes  place,  there  can  be  no  doubt  but  that  a  fraud  is 

thus  practised  on  the  husband  and  he  is  entitled  to  relief n  (6). 

But  it  does  not  stop  here.    "  If  both  the  property  and  the  mode  of 

its  conveyance,  pending  the  marriage  treaty,  were  concealed  from  the 

intended  husband  as  in  the  case  of  Ooddard  v.  Bruno  (c),  there  is  still 

a  fraud  practised  on  the  husband.    The  non-acquisition  of  property 

of  which  he  had  no  notice  is  no  disappointment,  but  still  his  legal 

right  to  property  actually  existing  is  defeated  "  (d). 

In  order  to  have  such  a  settlement  set  aside  the  husband  must  Conditions 

for  setting 
P10™—  them  aside, 

(i)  That  he  was  the  intended  husband  at  the  date  of  the 

settlement — i.e.  that   there  was   then  a  complete  contract  to 

marry  which  continued  until  the  marriage  (e). 

(ii)  That  the  settlement  was  not  known  to  him  till  after  the 
marriage  (/). 

What  if  the  intended  husband  knows  that  some  disposition 
has  been  or  is  to  be  made,  but  not  its  contents  ?  The  doctrine 
as  far  as  it  has  gone  seems  to  be  that  such  knowledge  makes  it 
the  duty  of  the  husband  to  inform  himself,  and  if  he  omits 
inquiry  he  cannot  afterwards  complain  (g) ;  but  if  he  does  inquire, 
and  incorrect  information  is  given,  this  is  equivalent  to  total 
concealment  (h).  According  to  the  modern  doctrine  no  differ- 
ence is  made  by  collateral  circumstances,  "  such  as  the  poverty 
of  the  husband — the  fact  that  he  has  made  no  settlement  upon 

(a)  Cp.  on  this  subject  Day.  Conv.  K.  610,  625. 
voL  3,  pt  2.  707.  ig)  WrigUy  v.  Swainson,  3  De  G. 

{h)  England  v.  Downs,  2  Beav.  522,  &  Sm.  458. 
528.  (A)  Prideaux  v.  Lonsdale,  4  Giff. 

(c)  1  Buss.  485.    See  the  earlier  159.    The  Court  of  Appeal  (1  D.  J. 

authorities  there  discussed.       ,  S.  433,  438)  declined  to  say  any 


(d)  2  Beav.  529.  on  this  part  of  the  case,  affirming  the 

(e)  England  v.  Downs,  supra.   Cp.  decision  on  the  ground  that  the  set- 
Downesv.Jennings,32Beav. 290,294.  tlor  herself  did  not  understand  the 

(/)  St.  George  v.  Wake,  \  My.  &  effect  of  her  act. 
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tho  wife — the  reasonable  character  of  the  settlement  [which  is 
impeached]  as  in  the  case  of  a  settlement  upon  the  children  of  a 
former  marriage  "  or  the  like. 

^Nevertheless  relief  may  be  refused  on  the  ground  that  tho 
husband's  conduct  before  the  marriage  has  been  such  as  to  "  put 
it  out  of  the  power  of  the  wife  effectually  to  make  any  stipulation 
for  the  settlement  of  her  property  " :  as  where  there  has  been 
previous  seduction  (a). 

The  husband's  right  to  set  aside  the  settlement,  like  all  rights 
of  setting  aside  or  rescinding  voidable  transactions,  may  be  lost 
by  acquiescence  or  delay  amounting  to  proof  of  acquiescence  (b). 
It  is  said  that  if  the  husband  discovers  the  settlement  before 
the  marriage  takes  place,  he  may  rescind  the  contract  to  marry, 
and  will  have  a  good  defence  to  an  action  at  law  for  breach  of 
promise  of  marriage  (c).  This  seems  only  reasonable,  but  we  do 
firnible,  not  know  of  any  direct  authority  for  it.  Finally  we  venture  to 
V/ j  1>™n  suggest  that  the  doctrine  might  well  be  put  on  a  broader  ground 
wider.  than  appears  in  the  cases.  The  contract  to  marry  gives  rise  to  a 
new  status  between  the  parties,  to  which  mutual  duties  arc 
incident  beyond  the  simple  performance  of  the  contract  by 
marriage  at  the  time  expressed  or  contemplated  (cZ).  Among 
these  may  fairly  be  reckoned  the  observance  of  the  utmost  good 
faith  in  all  things,  and  in  particular  the  duty  of  not  making 
without  the  other  party's  consent  any  disposition  of  property  of 
3uch  a  permanent  and  considerable  kind  as  might  affect  the  order 
and  condition  of  the  future  household.  Such  conduct,  one  may 
think,  shows  a  want  of  confidence  which  the  other  party  is 
entitled  to  treat  as  incompatible  with  the  marriage  contract. 
Looking  at  it  in  this  way,  there  seems  no  reason  why  the  rule 
should  not  apply  to  both  parties  equally.  The  expectation  of 
acquiring  a  marital  right  cannot  be  said  really  to  exist  in  most 
cases.  There  is  in  truth  a  mutual  expectation  of  acquiring  what 
is  practically  a  common  interest.  It  is  obvious,  however,  that  as 
a  rule  tho  only  motive  for  a  clandestine  settlement  is  tho  woman's 


(a)  Tat/lor  v.  Pugh,  1  Ua.   COS,  their  conduct  was  deliberate. 
C14-6.     In  Dowries  v.  Jennings,  32  (b)  Loader v.Ctofce,2Maa&G.382. 

Beav.290.noimportance  was  attached  (c)  By  Sir  John  Leach,  M.  R.  in 

to  the  parties  having  lived  together  St.  George  v.  Wake,  supra, 
before  marriage.     But  the  circum-  (d)  Frost  v.  Knight,  L.  B.  7  Ex. 

stances  were  such  as  to  show  that  111,  115,  118. 
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desire  to  exclude  the  marital  right  of  the  future  husband.     Since 

no  such  motive  can  exist  on  the  other  side,  the  converse  case  of 

a  clandestine  settlement  by  the  man  is  most  unlikely  to  happen ; 

there  is  little  chance,  therefore,  that  the  correctness  of  the  view  Other       .       -  o 

here  suggested  will  ever  be  brought  to  a  decisive  test.     One  J™8*0-    y  ^y 

reported  case,  however,  supplies  some  analogy.     By  a  marriage  treated  as 

settlement  the  husband's  father  settled  a  jointure  on  the  wife :  "frau<l 

°  upon  mar- 

by  a  secret  bond  of  eyen  date  the  husband  indemnified  his  father  riage  con- 
against  the  payment  of  it :  this  indemnity  was  held  void  as  il  a  ****** 
fraud  upon  the  faith  of  the  marriage  contract"  (a). 

4.  Marriages  within  the  prohibited  degrees  of  kindred  and  4. Marriage 
affinity  are  another  class  of  transactions  contrary  to  positive  law.  ^{^{J-*^ 
For  although  no  direct  temporal  penalties  are  attached  to  them,  degrees, 
they  have  been  made  the  subject  of  express  and  definite  statu- 
tory prohibition  (&).     They  formerly  could  not  be  treated  as^ 
void  unless  declared  so  by  an  Ecclesiastical  Court  in  the  life-  ' 
time  of  the  parties :  but  by  a  modern  statute  (5  &  6  Win.  4,  r 
c.  54)  they  are  now  absolutely  void  for  all  purposes.     An  exe-  x 
cutory  contract  to  marry  within  the  prohibited  degrees  is  of 
course  absolutely  void  also  (c),  and  would  indeed  have  been   so 
before  the  statute.     These  rules  are  not  local,  like  other  rules  of 
municipal  law  prescribing  the  solemnities  of  the  marriage  cere- 
mony, requiring  the  consent  of  particular  persons,  or  the  like  : 
the  legislature  has  referred  the  prohibition  to  public  grounds   of 
a  general  nature  (speaking  of  these  marriages  as  "  contrary  to 
God's  law"  (ft) )  and  it  concerns  not  the  form  but  the  substance  of 
the  contract ;  it  therefore  applies  to  the  marriages  of  domiciled 
British  subjects,  in  whatever  part  of  the  world  the  ceremony  be 

(a)  Palmer  v.  Neave,  11  Ves.  165.  the  relationship   being    known    to 

Cp.  the  other  similar  cases  cited  in  only  one  of  the  parties,  by  whom  it 

Story  Eq.  Jur.  §§  266-271.     One  or  is  fraudulently  concealed  from  the 

two  of  these,   however,  are  really  other,  the  innocent  party  may  sue 

cases  of  estoppel  as  for  a  breach  of  contract,  though 

(6)  32  H.  8,  c.  38,  and  earlier  re-  the  performance  of  the  agreement 

pealed  statutes  of  the  same  reign.  would  be  unlawful. 
It  is  the  better  supported  opinion  (d)   The  use  of  these  particular 

that  5  &  6  Wm.  4.  c.  54  does  not  words  seems  of  little  importance, 

contain  any  new  substantive  prohi-  The  true  reason  is  shortly  put  by 

bition.     See  Brook  v.  Brook,  9  H.  Savigny,  Syst   8.    326  :    "  die  hier 

L.  C.  193.  einschlagenden  Gesetze,  die  auf  sitt- 

(c)   It   seems   from  MiUward  v.  lichen  Riicksichten  beruhen,  haben 

Littlewood,  5  £x.  775,  20  L.  J.  Ex.  eme  streng  positive  Natur." 
2,  that  in  the  barely  possible  case  of 
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performed,  and  whether  the  particular  marriage  is  or  is  not  of  a 
kind  allowed  by  the  local  law  (a). 

u  If  a  marriage  is  absolutely  prohibited  in  any  country  as  being 
contrary  to  public  policy  and  leading  to  social  evils,  I  think  that  the 
domiciled  inhabitants  of  that  country  cannot  be  permitted,  by  pass- 
ing the  frontier  and  entering  another  state  in  which  this  marriage  is 
not  prohibited,  to  celebrate  a  marriage  forbidden  by  their  own  state, 
and  immediately  returning  to  their  own  state  to  insist  on  their  mar- 
riage being  recognized  as  lawful  (6) " 

The  "  Act  for  the  better  regulating  the  future  marriages  of  the 
Eoyal  Family"  (12  Geo.  3.  c.  11)  imposes  on  the  persons  within 
its  operation  disabilities  (absolute  before  the  age  of  25,  qualified 
after  that  age)  to  marry  without  the  consent  of  the  Sovereign : 
and  this  disability  is  personal,  not  local,  so  that  a  marriage 
without  consent  is  equally  invalid  wherever  celebrated  (c). 

5.  Moreover  a  great  variety  of  dealings  of  which  contracts 
form  part,  or  to  which  they  are  incident  in  the  ordinary  course 
of  affairs,  are  for  extremely  various  reasons  forbidden  or  re- 
stricted by  statute.  During  the  last  century,  in  particular, 
Acts  of  Parliament  regulating  the  conduct  of  sundry  trades  and 
occupations  were  strangely  multiplied.  Most  of  these  are  now 
repealed,  but  the  decisions  upon  them  established  principles  on 
which  our  Courts  still  act  in  dealing  with  statutes  of  this  kind. 


Construe-  The  question  whether  a  particular  transaction  comes  within 
tion  of  pro-  the  meaning  of  a  prohibitory  statute  is  manifestly  one  of  con- 
Btatutes.  struction.  So  far  as  we  have  to  do  with  it  here,  we  have  in 
each  case  to  ask,  Does  the  Act  mean  to  forbid  this  agreement  or 
not  1  And  in  each  case  the  language  of  the  particular  Act  must 
be  considered  on  its  own  footing.  Decisions  on  the  same  Act 
may  of  course  afford  direct  authority.  But  decisions  on  more  or 
less  similar  enactments,  and  even  on  previous  enactments  on  the 
same  subject,  cannot  as  a  rule  be  regarded  as  giving  more  than 
analogies.     Attempts  have  indeed  been  made  at  different  times 


(a)  Brook  v.  Brook,  supra.  And 
by  Lord  Campbell,  qu,  whether  a 
marriage  allowed  by  the  law  of  the 
place,  but  contracted  by  English 
subjects  who  had  come  there  on 
purpose  to  evade  the  English  law, 


would  be  recognized  even  by  the 
local  courtB. 

(o)  Per  Lord  Campbell,  Brook  v. 
Brook,  9EL.C.  at  p.  220. 

(c)  The  Sussex  Peerage  case,  11 
CI.  &  F.  85. 
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to  lay  down  fixed  rales,  nominally  of  construction,  but  really 
amounting  to  rules  of  law  which  would  control  rather  than  ascer- 
tain the  expressed  intention  of  the  legislature.  But  in  recent 
times  our  courts  have  fully  and  explicitly  disclaimed  any  such 
powers  of  interpretation. 

"  The  only  rule  for  the  construction  of  Acts  of  Parliament  is  that 
they  should  be  construed  according  to  the  intent  of  the  Parliament 
which  passed  the  Act ; "  provided  that  the  words  be  "  sufficient  to  J 
accomplish  the  manifest  purpose  of  the  Act "  (a). 

In  like  manner  it  is  now  understood  that  one  or  two  dicta 
which  are  to  be  found  in  the  books,  suggesting  that  an  Act  of 
Parliament  against  "  common  right "  or  "  natural  equity  "  would 
be  void,  must  stand  as  warning  rather  than  authority  (b).  The 
effect  of  plain  and  unambiguous  words  is  not  to  be  limited  by 
judicial  construction  even  though  anomalous  results  should 
follow  (e). 

On  the  other  hand  the  general  intention  is  to  be  regarded,  and  Policy  of 
may  if  necessary  prevail  over  particular  expressions,  no  less  than  8tatutes. 
in  the  interpretation  of  private  instruments  (d).  But  this  must 
be  an  intention  collected  from  what  the  legislature  has  said,  not 
arrived  at  by  conjectures  of  what  the  legislature  might  or  ought 
to  have  meant  A  transaction  not  in  itself  immoral  is  not  to  be 
held  unlawful  on  a  conjectural  view  of  the  policy  of  a  statute  (e). 
We  may  now  understand  what  is  the  policy  of  a  statute,  a  phrase 
not  uncommon  in  cases  of  the  kind  now  before  us.  The  true 
policy  of  a  statute,  in  a  court  of  justice  at  all  events,  is  neither 
more  nor  less  than  its  right  and  reasonable  construction.  The 
Courts  no  longer  undertake  either  to  cut  short  or  to  widen  the  effect 
of  legislation  according  to  their  views  of  what  ought  to  be  the  law. 

The  cases  in  which  acts  of  corporate  bodies  created  for 
special  purposes  have  been  held  void  as  "  contrary  to  the  policy 
of  the  legislature "  and  tending  to  defeat  the  objects  of  the  in- 

(a)  Opinion  of  the  Judges  in  the  68 :  "An  act  of  parliament  can  do  no> 

Sussex  Peerage  ea.  11  CL  &  F.  at  p.  wrong,   though  it  may  do  several  - 

143,  per  Tindal,  C.  J.  ;  per  Lord  things  that  look  pretty  odd." 
Brougham  at  p.  150.    And  see  per  (c)  Cargo  ex  Argo$t  Ac.  L.  R.  5  P." 

Knight  Bruoe,  L.  J.  Crofts  v.  Midd-  C.  at  pp.  152-3. 
leUm,  8  D.  M.  G.  217.  {d)  As  to  which  see  L.  R.  2  Ex.  198. 

(6)  Per  Willes,  J.  Lee  v.  Bua\  «t-c,  («)  Barton  v.  M utr,  L.  R.  6  P. 

Ry.  Co.  L.  R.  6  C.  P.  576,  582.  Cp.  134. 
dictum  of  Lord  Holt,  cited  12  Beav. 
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corporation  have  already  been  considered  in  Ch.  II.  Rightly 
understood,  they  are  quite  consistent,  it  is  believed,  with  what 
is  here  said. 

These  principles,  when  applied  to  the  more  limited  subject- 
matter  of  prohibitory  statutes,  give  the  following  corollaries  : 

Rules.  (a).  When  a  transaction  is  forbidden,  the  grounds  of  the  prohibit 

a.  Nodif-    tion  are  immaterial.     Courts  of  justice  cannot  take  note  of  any 
ference       difference  between  mala  prohibita  (L  c.  things  which  if  not  for-  / 
malumpro-  bidden  by  positive  law  would  not  be  immoral)  and  mala  in  se  f« 
1ab^mnJ      (**  e'  things  which  are  so  forbidden  as  being  immoral).  J 

b.  Penalty       (B)*  ^e  ^position  of  a  penalty  by  the  legislature  on  any 
prima  facie  specific  act  or  omission  is  prima  facie  equivalent  to  an  express  y 
imports  i*"l-j.»  v 

pr&M-      prohibition.  J> 

tion. 

These  rules  are  established  by  the  case  of  Bcnsley  v.   Big- 

nokl  (a),  which  decided  that  a  printer  could  not  recover  for  his 
work  or  materials  when  he  had  omitted  to  print  his  name  on  the 
work  printed,  as  then  required  by  statute  (b).  It  was  argued 
that  the  contract  was  good,  as  the  act  contained  no  specific  pro- 
hibition, but  only  a  direction  sanctioned  by  a  penalty.  But  the 
Court  held  unanimously  that  this  was  untenable,  and  a  party 
could  not  bo  permitted  to  sue  on  a  contract  where  the  whole  sub- 
ject-matter was  "  in  direct  violation  of  the  provisions  of  an  Act 
of  Parliament."  And  Best,  J.  said  that  the  distinction  between 
mala  prohibita  and  mala  in  sc  was  long  since  exploded.  The 
same  doctrine  has  repeatedly  been  enounced  in  later  cases. 
Thus,  for  example,  by  the  Court  of  Exchequer  : 
"  When  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it 
express  or  implied,  is  expressly  or  by  implication  forbidden  by  the 
common  or  statute  law,  no  Court  will  lend  its  assistance  to  give  it 
effect.  It  is  equally  clear  that  a  contract  is  void  if  prohibited  by  a 
statute  though  the  statute  inflicts  a  penalty  only,  because  such  a 
penalty  implies  a  prohibition  "  (c). 

It  is  needless  to  discuss  the  "  policy  of  the  law  "  when  it  is 
distinctly  enunciated  by  a  statutory  prohibition  (d). 

(a)  5  B.  &  Aid.  335.  588,  33  L.  J.  C.  P.  268,  Be  Cork  <0 

(6)  See  now  32  &  33  Vict.  c.  24.  Youghal  By.  Co.  4  Ch.  748,  758. 
(r)  Cope  v.  Bowlands,  2  M.  &  W.  (d)  See  per  Lord  Cranworth,  Ex 

149,  157.     Cp.   Chambers   v.  Man-  parte  Neilton,  3  D.  M.  G.  556,  566. 

chc8te>*&  Milford  By.  Co.  5  B.  &  S. 
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(c).  Conversely,  the  absence  of  a  penalty,  or  the  failure  of  a  c.  But  ab-  \ 

penal  clause  in  the  particular  instance,  will  not  prevent  the  J^^^J^/ 

Court  from  giving  effect  to  a  substantive  prohibition  («).  not  alter    , 

express      / 

prohibi-     I 

(d).  What  the  law  forbids  to  be  done  directly  cannot  bo  made  tion.       J 

lawful  by  being  done  indirectly.  D*  What  ~\ 

may  not      ' 
In  Booth  v.  Bank  of  England  (b)  a  joint  stock  bank  pro- ^e  done  di- 

cured  its  manager  to  accept  certain  bills  on  the  understanding  rect{y mu8t  ( 
that  the  bank  would  find  funds,  these  bills  being  such  as  the  indirectly.   ; 
bank  itself  could  not  have  accepted  without  violating  the  pri-  500?1  v: 
vileges  of  the  Bank  of  England.     It  was  held  by  the  House  of  England. 
Lords,  following  the  opinion  of  the  judges,  that  this  proceeding 
"  must  equally  be  a  violation  of  the  rights  and  privileges  of  the 
Bank  of  England,  upon  the   principle  that  whatever  is   pro- 
hibited by  law  to  bo  done  directly  cannot  legally  be  effected  by 
an  indirect  and  circuitous  contrivance  : "  for  the  acceptor  was 
merely  nominal,  and  the  bills  were  in  fact  meant  to  circulate  on 
the  credit  of  the  bank. 

In  Bank  of  United  States  v.  Owens  (r)  (Supreme  Court,  U.S.)  Bank  of 
the  charter  of  the  bank  forbade  the  taking  of  a  greater  rate  of  Qwens 
interest  than  six  per  cent.,  but  did  not  say  that  a  contract  should 
be  void  in  which  such  interest  was  taken.  Anoto  payable  in 
gold  was  discounted  by  a  branch  of  the  bank  in  a  depreciated 
local  paper  currency  at  its  nominal  value,  so  that  the  real  discount 
was  much  more  than  six  per  cent  The  Court  held  this  trans- 
action void,  though  there  was  no  express  prohibition  of  an 
agreement  to  take  higher  interest,  and  though  the  charter  spoke 
only  of  taking,  not  of  reserving  interest  Parts  of  the  judgment 
are  as  follows  : '  "  A  fraud  upon  a  statute  is  a  violation  of  the 
statute."  "  It  cannot  be  permitted  by  law  to  stipulate  for  the 
reservation  of  that  which  it  is  not  permitted  to  receive.  In 
those  instances  in  which  Courts  are  called  upon  to  inflict  a 
penalty  it  is  necessarily  otherwise ;  for  then  the  actual  receipt  is 
generally  necessary  to  consummate  the  offence.  But  when  the 
restrictive  policy  of  a  law  alone  is  in  contemplation,  we  hold  it 
to  be  an  universal  rule  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do." 

(a)  Sussex  Peerage  ca.  11  CL  &  F.      Bank  of  England  v.  Anderson,  2  Keen 
at  pp.  148-9.  328,  3  Bing.  N.  C.  589. 

{b)  7  CI.  &  F.  509,  540,  upholding  (c)  2  Peters  527. 
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"  There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which  is  itself 
illegal  .  .  .  there  is  no  distinction  as  to  vitiating  the  con- 
tract between  malum  in  se  and  malum  prohibitum  "  (a). 

The  cases  are  similar  in  principle  in  which  transactions  have 
been  held  void  as  attempts  to  evade  the  bankruptcy  laws  :  thus, 
to  take  only  one  late  example,  a  stipulation  that  a  security  shall 
be  increased  in  the  event  of  the  debtor's  bankruptcy  is  void  (b). 

Where  When  conditions  are  prescribed  by  statute  for  the  conduct 

weacribed  °*  any  particular  business  or  profession,  and  such  conditions  are 

for  conduct  not  observed,  agreements  made  in  the  course  of  such  business  or 

of  particu-  - 

lax  trade     profession— 

&c.  non-ob-  -s. 

servanceof      (e)  are  void  if  it  appears  by  the   context  that  the  object 

them—       o|  tne  legislature    in  imposing    the  condition  was  the   main- 
agreements  franco  of  public  order  or  safety  or  the  protection  of  the  persons 

if  the  con-  dealing  with  those  on  whom  the  condition  is  imposed  : 

ditions  are 

*01 'general      (F)  gje  valid  if  no  specific  penalty  is  attached  to  the  specific 

poses  ;        transaction,  and  if  it  appears  that  the  condition  was  imposed  for 

p-  no* tf  *°r  merely  administrative  purposes,  e.  g.  the  convenient  collection , 

ministra-     of  the  revenue  (c). 
tive  purpo- 
ses. The  following  are  instances  illustrating  this  distinction  : — 
Ulustra- 

taon8.  Agreement  Void. 

BUchie  v.  Smith,  6  0.  B.  462, 18  L.  J.  C.  P.  9.  The  owner  of  a 
licensed  house  underlet  part  of  it  to  another  person,  in  order  that  he 
might  there  deal  in  liquor  on  his  own  account  under  colour  of  his 
lessor's  licence  and  without  obtaining  a  separate  licence.  This  agree- 
ment was  void,  its  purpose  being  to  enable  one  of  the  parties  to  in- 
fringe an  Act  passed  for  the  protection  of  public  morals :  (the  licensing 
Acts  are  of  this  nature,  and  not  merely  for  the  benefit  of  the  revenue, 
for  this  reason,  that  licences  are  not  to  be  had  as  a  matter  of  right  by 
merely  paying  for  them).  For  the  same  reason  and  also  because  there 
is  a  specific  penalty  for  each  offence  against  the  licensing  law,  it 
seems  that  a  sale  of  liquor  in  an  unlicensed  house  is  void  (d). 
Hamilton  v.  Grainger,  5  H.  &  N.  40. 

(a)  2  Peters  536,  539.  it  in  a  rather  more  general  form. 
(6)  Ex  parte  Mackay,  8  Ch.  643.  (d)  For  the  penal  enactments  now 

(c)   This  statement  differs  only  in  force  see  the  Licensing  Act,  1872, 

verbally  from  Mr.  Benjamin's.    (On  85  &  36  Vict  c.  94,  ss.  3-8. 

Sale,  p.  432).    We  have  tried  to  put 
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Taylor  r.  Cropland  Oat  Co.  10  Ex.  293,  23  L.  J.  Ex.  264.  A 
penalty  being  imposed  by  statute  on  unqualified  persons  acting  as 
conveyancers  (a),  the  Court  held  that  the  object  was  not  merely  the 
gain  to  the  revenue  from  the  duties  on  certificates,  but  the  protection 
of  the  public  from  unqualified  practitioners  ;  an  unqualified  person 
was  therefore  not  allowed  to  recover  for  work  of  this  nature.  Cp. 
Lemon  y.  Jfouselcy,  L.  R.  10  Q.  B.  66. 

Fergtuson  v.  Norman,  6  Bing.  N.  C.  76.  When  a  pawnbroker 
lent  money  without  complying  with  the  requirements  of  the  statute, 
the  loan  was  void  and  he  had  no  lien  on  the  pledge  (6). 

In  Stevens  v.  Gourlty,  7  0.RN.  S.  99,  29  L.  J.  C.  P.  1,  a  builder 
was  not  allowed  to  recover  the  price  of  putting  up  a  wooden  shed 
contrary  to  the  regulations  imposed  by  the  Metropolitan  Building 
Act,  18  &  19  Vict  c.  122.  The  only  question  in  the  case  was 
whether  the  structure  was  a  building  within  the  Act  But  note  that 
here  the  prohibition  was  for  a  public  purpose,  namely  to  guard  against 
the  risk  of  fire. 

Burton  v.  Piggott,  L.  B.  10  Q.  B.  86.  By  5  &  6  Wm.  4,  c  50, 
s.  46,  a  penalty  is  imposed  on  any  surveyor  of  highways  who  shall 
have  an  interest  in  any  contract,  or  sell  materials,  &c.  for  work  on 
any  highway  under  his  care,  unless  he  first  obtain  a  licence  from  two 
justices.  The  effect  of  this  is  that  an  unlicensed  contract  by  a  sur- 
veyor to  perform  work  or  supply  materials  for  any  highway  under 
his  care  is  absolutely  illegal,  and  the  justices  have  no  discretion  (under 
s.  44)  to  allow  payments  in  respect  of  it 

Contract  not  Avoided. 

Bailey  v.  Harris,  WQ.  B.905,18L.  J.Q.  B.  115.  A  contract  of  sale 
is  not  void  merely  because  the  goods  are  liable  to  seizure  and  for- 
feiture to  the  Crown  under  the  excise  laws. 

Smith  v.  Mawhood,  14  M.  &  W.  452.  The  sale  of  an  exciseable 
article  is  not  avoided  by  the  seller  having  omitted  to  paint  up  his 
name  on  the  licensed  premises  as  required  by  6  Geo.  4,  c.  81,  s.  25. 
Probably  this  decision  would  govern  the  construction  of  the  very  similar 
enactment  in  the  Licensing  Act,  1872  (35  &  36  Vict,  c  94,  s.  11). 

Smith  y.Lindoy  4C.  B.  N.S.395,inEx.Ch.5  C.B.N.  S.  587.  One 
who  acts  as  a  broker  in  the  City  of  London  without  being  licensed 
under  6  Ann,  c.  68  (Bev.  Stat :  aL  16)  and  57  Geo.  3,  c.  lx.  (c) 

(a)  Now  by  33  &  34  Vict.  c.  97,  tract  or  deprive  him  of  his  lien, 
a.  60.  (c)  These  acts  are  repealed  m  to 

(6)  The  present  Pawnbrokers  Act  the  power  of  the  city  court  to  make 

(1872 ;  35  &  36  Vict  c  93,  s.  51)  rules,  &&,  but  not  as  to  the  necessity 

enacts  that  an  offence  against  the  of  brokers  being  admitted,  by  the 

Act  by  a  pawnbroker,  not  being  an  somewhat  obscurely  framed  London 

offence  against  any  provision  relating  Brokers  Relief  Act,  1870,  33  &  84 

to  licences,  shall  not  avoid  the  con-  Vict.  c.  60. 


240  CHAP.    VI.    UNLAWFUL   AGREEMENTS. 

cannot  recover  any  commission,  but  a  purchase  of  shares  made  by 
him  in  the  market  is. not  void  :  and  if  he  has  to  pay  the  purchase 
money  by  the  usage  of  the  market,  he  can  recover  from  his  principal 
the  money  so  paid. 

And  see  further,  as  to  statutory  prohibitions  of  this  kind,  Ben- 
jamin on  Sale  427-433. 

And  in  general  an  agreement  which  the  law  forbids  to  be 
made  is  void  if  made.  But  an  agreement  forbidden  by  statute 
may  be  saved  from  being  void  by  the  statute  itself,  and  on  the 
other  hand  an  agreement  made  void  or  not  enforceable  by  statute 
is  not  necessarily  illegal.  An  agreement  may  be  forbidden  with- 
out being  void,  or  void  without  being  forbidden. 

o.  Agree-        (g).  Where  a  statute  forbids  an  agreement,  but  says  that  if 
^}  no      made  it  shall  not  be  void,  then  if  made  it  is  a  contract  which  ' 
though  for-  the  Court  must  enforce. 

stotute'  ex-      By  1  &  2  Yict.  c.  106,  it  is  unlawful  for  a  spiritual  person  to^ 
preffllv  so   engage  in  trade,  and  the  ecclesiastical  court  may  inflict  penalties 
pro     es.      ^  «k     -gut  ^y  St  3i  a  contract  is  not  to  be  void  by  reason  only  f 
of  being  entered  into  by  a  spiritual  person  contrary  to  the  Act  j 
It  was  contended  without  success  in"  Lewis  v.  Bright  (a)  that  this 
proviso  could  not  apply  when  the  other  party  knew  with  whom 
he  was  dealing.     But  the  Court  held  that  the  knowledge  of  the 
other  party  was  immaterial;  the  legislature  meant  to  provide 
against  the  scandal  of  such  a  defence  being  set  up.    And  Erie,  J. 
said  that  one  main  purpose  of  the  law  was  to  make  people  per- 
form their  contracts,  and  in  this  case  it  fortunately  could  be 
ca/ried  out. 

h.  Agree-       (h).  Where  no  penalty  is  imposed,  and  the  intention  of  the 

ment  may  iegigiature  appears  to  be  simply  that  the  agreement  is  not  to  be    . 

not  en-       enforced,  there  neither  tjio  agreement  itself  nor  the  performance 

forceable,      f  jt  is  to  ^e  treated  as  unlawful  for  any  other  purpose. 

but  not  _        _  .  _ 

otherwise        Modern  legislation  has  produced  some  very  curious  results  of 

unlawfuL  ^^  j.jn(^  jn  severai  caseg  the  agreement  cannot  even  be  called 
void,  being  good  and  recognizable  by  the  law  for  some  purposes 
or  for  every  purpose  other  than  that  of  creating  a  right  of  action. 
These  cases  are  reserved  for  a  special  chapter  (b). 

{a)  4E. &B.  917,24  L.  J.  Q.  B.  191.  (b)  See  ch.  XII.    On  Agreements 

of  Imperfect  Obligation. 
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The  distinction   between    an    enactment  which  imposes  &  Lex  per* 
penally  without  making  the  transaction  void,  and  one  wn^cn  {,»„„, 
makes  the  forbidden  transaction  void,  is  expressed  in  the  civil  cuamper- 
law  by  the  terms  (which  are  classical)  minus  quam  perferta  fesy^J  £*w  e 
and  perfecta  lex  (a).     A  constitution  of  Theodosius  and  Valen- 
tinian  (Cod.  1.  14.  de  leg.  5)  enjoined  that  all  prohibitory  enact- 
ments were  to  be  construed  as  avoiding  the  transactions  pro- 
hibited by  them  (that  is,  as  leges  perfectae)  whether  it  were  so 
expressed  or  not.     In  the  case  of  wagers  the  agreement  is  null  Wagers.  ^ 
and  void  by  8  &  9  Vict.  c.  109,  s.  18,  and  money  won  upon  a  „ot  aW  r 
wager  cannot  be  recovered  either  from  the  loser  or  from  a  stake-  lutely 
holder  (with  a  saving  as  to  subscriptions  or  contributions  for  Pi^£  'r 
prizes  or  money  to  be  awarded  "  to  the  winner  of  any  lawful  Jones, 
game,  sport,  pastime,  or  exercise").     Wagers  were  not  as  such 
unlawful  or  unenforceable  at  common  law  (we  shall  have  to 
recur  to  this  under  the  head  of   "  public  policy ") :  and  since 
the  statute  does  not  create  any  offence  or  impose  any  penalty, 
a  man  may  still  without  violating  any  law  make  a  wager,  and 
if  he  loses  it  pay  the  money  or  give  a  note  for  the  amount 
The  consideration  for  a  note  so  given  is  in  point  of  law  not  an  I 
illegal  consideration,  but  merely  no  consideration  at  alL     The 
difference  is  important  to  the  subsequent  holder  of  such  a  note.y 
If  the  transaction  between  the  original  parties  were  fraudulent  or 
in  the  proper  sense  illegal,  the  burden  of  proof  would  be  on  the 
holder  to  show  that  he  was  in  fact  a  holder  for  value ;  but  here 
the  ordinary  presumption  in  favour  of  the  holder  of  a  negotiable 
instrument  is  not  excluded  (b).     In  like  manner  "if  a  party 
loses  a  wager  and  requests  another  to  pay  it  for  him,  he  is  liable 
to  the  party  so  paying  it  for  money  paid  at  his  request  -."  as 
where  a  broker  is  employed  in  fictitious  dealings  in  shares  which 
are  really  wagers  on  the  price  of  shares,  and  according  to  custom 
himself  pays  the  amount  due  (c).    This  goes  farther  than  an  earlier 
case  in  which  it  was  held,  in  a  somewhat  guarded  manner,  that 
payment  by  the  drawer  of  racing  debts  of  the  acceptor  is  a  good 
consideration  for  a  bill  of  exchange  (d). 

But  under  another  modern  statute  (5  4  6  Wm.  4,  c.  41,  s.  1) 

(a)  See  Sav.  Syst  4.  550.  (c)  Rosewarnt  v.  Billing,  15  C.  B. 

(6)  Fitch  y.  J<me$,  6E.O.  238,      N.  S.  316,  33  L.  J.  C.  P.  55. 
24  L.  J.  Q.  B.  293,  see  judgments  of  (d)  Ouldt  v.  Harrison,  10  Ex.  572; 

Lord  Campbell,  C.  J.  and  Erie,  J.        577. 

R 
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securities  for  money  won  at  gaming  or  betting  on  games  are 
treated  as  given  for  an  illegal  consideration. 

It  would  be  inappropriate  to  the  general  purpose,  of  this 
work,  as  well  as  impracticable  within  its  limits,  to  enter  in 
detail  upon  the  contents  or  construction  of  the  statutes  which 
prohibit  or  affect  various  kinds  of  contracts  by  regulating  par- 
ticular professions  and  occupations  or  otherwise.  It  has  been 
attempted,  however,  tq  make  some  collection  of  them  in  an 
appendix  to  this  Ghapter.  The.  writer  does  not  suppose  the 
catalogue  to  be  complete,  neither  does  he  profess  to  have  studied 
or  oven  verified  every  one  of  the  enactments  referred  to.  On 
the  contrary  he  has  made  free  use  of  the  index  to  the  Bevised 
Statutes,  and  has  deemed  himself  entitled  to  assume  its  correct- 
ness. 

Agree-  The  rules  and  principles  of  law  which  disallow  agreements^ 

ments  in     whose  object  is  to  contravene  or  evade  an  Act  of  Parliament  do 

derogation  °  .  . 

of  private    not  apply  to  private  Acts,  so  far  as  these  are  in  the  nature  of 

p  ctS  of    .  agreements  between  parties.     If  any  of  the  persons  interested 

not  neces-  make  arrangements  between  themselves  to  waive  or  vary  pro- 

sarily  bad.  visions  in  a  private  Act  relating  only  to  their  own  interests,  it 

cannot  be  objected  to  such  an  agreement  that  it  is  in  derogation 

of,  or  an  attempt  to  repeal  the  Act  (a). 

B.  Con-  £.  Agreements  contrary  to  morals  or  good  manners. 

trary  to  po- 
sitive mo-        it  ig  not  every  kind  of  immoral  object  or  intention  that  will 
PracticaUy  vitiate  an  agreement  in  a  court  of  justice.     When  we  call  a  thing 
this  means  immoral  in  a  legal  sense  we  do  not  mean  so  much  that  it  is 
morality,     ethically  wrong  as  that  according  to  the  common  understanding 
of  reasonable  men  it  would  be  a  scandal  for  a  court  of  justice  to 
treat  it  as  lawful  or  indifferent,  though  the  transaction  may  not 
come  within  any  positive  prohibition  or  penalty.     What  sort  of 
things  fall  within  this  description  is  in  a  general  way  obvious 
enough.     And  the  law  might  well  stand  substantially  as  it  is, 
according  to  modern  decisions  at  any  rate,  upon  this  ground 
Influence    alone.     Some  complication  has  been  introduced,  however,  by  the 
of  eoclesi-   influence  of  ecclesiastical  law,  which  on  certain  points  has  been 

asticid  1&\7 

'  very  marked,  and  which  has  certainly  brought  in  a  tendency  to 

(a)  Savin  v.  Hoylake  By.  Co.  L.  R.  1  Ex.    9.  Cp.  &  dirt.  Shavft  claim, 
10  Ch.  177. 
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treat  these  cases  in  a  peculiar  manner,  to  mix  up  the  principles 
of  ordinary  social  molality  with  considerations  of  a  different  kind, 
and  with  the  help  of  those  considerations  to  push  them  sometimes 
to  extreme  conclusions.  Having  regard  to  the  large  powers 
formerly  exercised  by  spiritual  courts  in  the  control  of  opinions 
and  conduct,  and  technically  still  subsisting,  it  seems  certain 
that  everything  which  our  civil  courts  recognize  as  immoral  is  an 
offence  against  ecclesiastical  law.  Perhaps,  indeed,  the  converse 
proposition  is  theoretically  true,  so  far  as  the  ecclesiastical  law  is 
not  directly  contrary  to  the  common  law  (a).  But  this  last 
question  may  be  left  aside  as  merely  curious. 

As  a  matter  of  fact  sexual  immorality,  which  formerly  was 
and  in  theory  still  is  one  of  the  chief  subjects  of  ecclesiastical 
jurisdiction,  is  the  only  or  almost  the  only  kind  of  immorality 
of  which  the  common  law  takes  notice  as  such.  Probably 
drunkenness  would  be  on  the  same  footing.  It  is  conceived,  for 
example,  that  a  sale  of  intoxicating  liquor  to  a  man  who  then 
and  there  avowed  his  intention  of  making  himself  or  others  drun^ 
with  it  would  be  void  at  common  law.  The  actual  cases  of  sale 
of  goods  and  the  like  for  immoral  purposes,  on  whose  analogy 
this  hypothetical  one  is  put,  depend  on  the  principles  applicable 
to  unlawful  transactions  in  general,  and  are  accordingly  reserved 
for  the  last  part  of  this  chapter.  Putting  apart  for  the  present 
these  cases  of  indirectly  immoral  agreements,  as  they  may  be 
called,  we  find  that  agreements  are  held  directly  immoral  in  the 
limited  sense  above  mentioned,  on  one  of  two  grounds  :  as  pro- 
viding for  or  tending  to  illicit  cohabitation,  or  as  tending  to 
disturb  or  prejudice  the  status  of  lawful  marriage  (M  in  derogation 
of  the  marriage  contract"  as  it  is  sometimes  expressed.) 

With  regard  to  the  first  class,  the  main  principle  is  this.    The  ™cit  oo-  \ 
promise  or  expectation  of   future  illicit  cohabitation  is  an  un-  _if  future, 
lawful  consideration,  and  an  agreement  founded  on  it  is  void.  «*  &wl    , 
Past  cohabitation   is  not   an   unlawful  consideration ;  indeed  tjon .  if 
there  may  in  some  circumstances  be  a  moral  obligation  on  the  P"**.  *° 
man  to  provide  for  the  woman  ;  but  the  general  rule  applies  (b)  tjon#         j 

(a)  Cp.  Lord  Westbnry's  remarks  different  doctrine  prevailed  ;  they 
in  Hunt  v.  Hunt,  4  D.  F.  J.  at  pp.  therefore  discuss  matters  which  in 
226-8,  238.  the  modern  view  are  simply  irrele- 

(b)  But  the  rule  is  modern  (Ch.IV,  vant,  e.o\  the  previous  character  of 
above),  and  the  earlier  cases  on  this  the  parties.  Tne  phrase  praemium 
subject  belong  to  a  time  when  a      pudicitiae  comes  from  this  period. 

R2 
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that  a  past  executed  consideration,  whether  such  as  to  give  rise 
to  a  moral  duty  or  not,  is  equivalent  in  law  to  no  consideration 
at  alL     An  agreement  made  on  no  other  consideration  than} 
past  cohabitation   is  merely  voluntary,   and  is  in   the   same( 
plight  as  any  other  voluntary  agreement.     If  under  seal  it  is  I 
binding  and  can  be  enforced  (a),  otherwise  not  (b).     Tho  existj 
ence  of  an  express  agreement  to  discontinue  the  illicit  cohabi- 
tation, which  in  law  is  merely  superfluous  and  adds  nothing  at 
all — or  the  fact  of  the  defendant  having  previously  seduced  the 
plaintiff,  which  "adds  nothing  but  an  executed  consideration 
resting  on  moral  grounds  only,"— can  make  no  difference  in  this 
respect  (b). 


Judgment 
of  Lord 
Selborne, 
Ayerst  v, 
Jenkins, 


The  manner  in  which  these  principles  are  applied  was  thus 
stated  in  a  recent  case  by  Lord  Selborne : — 

"  Most  of  the  older  authorities  on  the  subject  of  contracts  founded 
on  immoral  consideration  are  collected  in  the  note  to  Benyon  v.  Nettle- 
fold  (<?).  Their  results  may  be  thus  stated :  1.  Bonds  or  covenants 
founded  on  past  cohabitation,  whether  adulterous  (d),  incestuous,  or 
simply  immoral,  are  valid  in  law  and  not  liable  (unless  there  are 
other  elements  in  the  case)  to  be  set  aside  in  equity.  2.  Such  bonds 
or  covenants,  if  given  in  consideration  of  future  cohabitation,  are  void 
in  law  (e),  and  therefore  of  course  also  void  in  equity.  3.  Relief 
cannot  be  given  against  any  such  bonds  or  covenants  in  equity  if  the 
illegal  consideration  appears  on  the  face  of  the  instrument  (/) .  4  If 
an  illegal  consideration  does  not  appear  on  the  face  of  the  instrument 
the  objection  of  pariiceps  criminis  will  not  prevail  against  a  bill  of 
discovery  in  equity  in  aid  of  the  defence  to  an  action  at  law  (g),  [this 
is  now  of  little  or  no  consequence  in  England,  owing  to  the  changes 
in  procedure].  5.  Under  some  (but  not  under  all)  circumstances 
when  the  consideration  is  unlawful,  and  does  not  appear  on  the  face 
of  the  instrument,  relief  may  be  given  to  a  partkeps  criminis  in 
equity"  (h). 

Tho  exception  alluded  to  is  probably  this :  that  "  where  a 
party  to  the  illegal  or  immoral  purpose  comes  himself  to  be 


(a)  Oray  v.  Mathuu,  5  Ves.  286. 
(6)  Beaumont  v.  Reeve,  8  Q.  B.  488. 

(c)  8  Mac.  &  G.  94,  100. 

(d)  Kayev.  Moore,  1  Sim.  &  St  61. 

(e)  Walkerr. Perkins, 8Burr.l568. 
(/)  Gray  v.  Maihias,  5  Ves.  286  ; 

Smyth  v.Griffin,  13  Sim.  245,  appears 


to  be  really  nothing  else  than  an 
instance  of  the  same  rule.  The  rale 
is  or  was  a  general  one :  Simpson 
v.  lord  Bowden,  3  My.  &  Cr.  97, 102. 

(g)  Benyon  v.  Nettie/old,  supra. 

(AMyerrfv./e»tow,16Eq.275,282. 
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relieved  from  the  obligation  be  has  contracted  in  respect  of  it, N 
be  must  state  distinctly  and  exclusively  such  grounds  of  relief  as 
the  Court  can  legally  attend  to  "  (a).  He  must  not  put  bis  case 
on  the  ground  of  an  immoral  consideration  having  in  fact  failed, 
or  complain  that  the  instrument  does  not  correctly  express  the. 
terms  of  an  immoral  agreement  (b). 

Where  a  security  is  given  on  account  of  past  cohabitation,  and 
the  illicit  connexion  is  afterwards  resumed,  or  even  is  never 
broken  off,  the  Court  will  not  presume  from  that  fact  alone  that 
the  real  consideration  was  future  as  well  as  past  cohabitation, 
nor  therefore  treat  the  deed  as  invalid  (c). 

There  existed  a  notion  that  in  some  cases  the  legal  personal 
representative  of  a  party  to  an  immoral  agreement  might  have  it 
set  aside,  though  no  relief  would  have  been  given  to  the  party  ^ 
himself  in  his  lifetime:  but  this  has  been  lately  pronounced 
"erroneous  and  contrary  to  law"  (d).     It  must  be  borne  in 
mind  that  the  whole  doctrine  applies  to  executory  agreements 
only.     An  actual  transfer  of  property,  which  is  on  the  face  of  it 
"  a  completed  voluntary  gift,  valid  and  irrevocable  in  law"  and  - 
confers  an  absolute  beneficial  interest,  cannot  be  afterwards  im- 
peached either  by  the  settlor  or  by  his  representatives,  though  in  •. 
fact  made  on  an  immoral  consideration  (d).  J 

Where  parties  who  have  been  living  together  in  illicit  cohabi-  Proviso  for 
tation  separate,  and  the  man  covenants  to  pay  an  annuity  to  the  fo^\n 
woman,  with  a  proviso  that  the  annuity  shall  cease  or  the  deed  qwui  sepa- 
shall  be  void  if  the  parties  live  together  again,  there  the  covenant  3Jv^l 
is  valid  as  a  simple  voluntary  covenant  to  pay  an  annuity,  but 
the  proviso  is  wholly  void.     It  makes  no  difference,  of  course,  if 
the  parties,  being  within  the  prohibited  degrees  of  affinity,  have 
gone  through  the  form  of  marriage,  and  the  deed  is  in  the  ordi- 
nary form  of  a  separation  deed  between  husband  and  wife  (e). 
When  the  parties  are  really  married  such  a  proviso  is  usual  but 
superfluous,  for  the  deed  is  in  any  case  avoided  by  the  parties 
afterwards  living  together  (/).     This  brings  us  to  the  second 

(a)£attyv.Cfctfer,6Beav.l03>109.  Hatt  v.  Palmer,  8  Ha.  532. 

(5)  Scmble,  relief  will  not  be  given  (<*)  Ayent  v.  Jen*in$,  16  Eq.  275, 

if  it  appears  that  the  immoral  con-  281,  284. 

adoration  has  been  executed :  Simey  (•)  Ex  parte  Nadcn,  9  Ch.  670. 

v.  Step,  17  Sim.  1:  but  the  case  is  (/)    Watmeath   v.    Wertmcatk,  1 

hardly  intelligible.  Dow.  &  CL  519. 

(c)  Gray  v.  Mathia*,  5  Yes.  286; 
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branch  of  this  topic,  namely  the  validity  of  separation  deeds 
and  agreements  for  separation. 

de*dTti0n      Botl1  the  hist0^  °*  the  8ubJect  ^  tne  P*»ent  state  of  the 
law  will  be  found  very  clearly  set  forth  in  Lord  Westbury's 


Hunt  v.      judgment  in  Hunt  v.  Hunt  (a).    From  the  ecclesiastical  point  of 
view  marriage  was  a  sacrament  creating  an  indissoluble  relation. 
The   duties   attaching   to   that  relation  were  "  of  the  highest 
possible  religious  obligation  "  and  paramount  to  the  will  of  the 
parties.     In  ecclesiastical  courts  an  agreement  or  provision  for  a^ 
voluntary  separation  present  or  future  was  simply  an  agreement  I 
to  commit  a  continuing  breach  of  duties  with  which  no  secular  ( 
authority  could  meddle,  and  therefore  was  illegal  and  void.         -) 

For  a  long  while  all  causes  touching  marriage  even  collaterally 
were  claimed  as  within  the  exclusive  jurisdiction  of  those  courts. 
The  sweeping  character  and  the  gradual  decay  of  such  claims 
have  already  been  illustrated  by  cases  we  have  had  occasion  to 
cite  from  the  Year  Books  in  other  places.  In  later  times  the 
ecclesiastical  view  of  marriage  was  still  upheld,  so  far  as  the 
remaining  ecclesiastical  jurisdiction  could  uphold  it  (b),  and 
continued  to  have  much  influence  on  the  opinions  of  civil  courts ; 
the  amount  of  that  influence  is  indeed  somewhat  understated  in 
Lord  Westbury's  exposition.  But  the  common  law,  when  once 
its  jurisdiction  in  such  matters  was  settled,  never  adopted  the 
ecclesiastical  theory  to  the  full  extent.  A  contract  providing  for 
and  fixing  the  terms  of  an  immediate  separation  is  treated  like 
any  other  legal  contract.  It  must  satisfy  the  ordinary  condition 
of  being  made  between  competent  parties,  and  the  wife  cannot 
contract  with  her  husband :  but  even  this  difficulty  is  in  certain 
exceptional  cases  not  insuperable  (p.  60  above)  and  it  is 
generally  circumvented  by  the  contract  being  made  between 
the  husband  and  a  trustee  for  the  wife.  Being  good  and 
enforceable  at  law,  the  contract  is  also  good  and  enforceable 
in  equity,  nor  is  there  any  reason  for  refusing  to  enforce  it  by 
any  of  the  peculiar  remedies  of  equity.  In  Hunt  v.  Hunt  the 
husband  was  restrained  from  suing  in  the  Divorce  Court  for 
restitution  of  conjugal  rights  in  violation  of  his  covenant  in  a 

{a)  4  D.  F.  J.  221.   The  case  was      without  any  decision  by  the  death  of 
taken  to  the  House  of  Lords,  but      the  wife.    See  1  Sua.  L.  C.  343. 
the  proceedings  came  to    an    end  \b)  See  4  D.  F.  J.  235-8. 


AORUMAKTS  FOB  SEPARATION.  247 

separation  deed  (a),  en  the  authority  oi  the  decision  of  the  Witem  v. 
House  of  Lords  (b)  which  had  already  established  that  the  °* 
Court  may  order  specific  performance  of  an  agreement  to  execute 
a  separation  deed  containing  such  a  covenant.  The  case  may 
be  taken  as  haying  finally  put  the  law  on  a  consistent  and 
intelligible  footing,  though  not  without  orerruling  a  great 
number  of  pretty  strong  dicta  of  various  judges  in  the  Court 
of  Chaneery  and  even  in  the  House  of  Lords  (e). 

But  an  agreement  by  the  wife  not  to  oppose  proceedings  for  a 
divoree  pending  at  the  suit  of  the  husband  is  void,  being  not 
only  in  derogation  of  the  marriage  contract,  but  a  collusive  agree- 
ment to  evade  the  due  administration  of  justice  (e?).     We  have  Considera- 
seen  that  when  it  is  sought  to  obtain  the  specific  performance  of  tlon  for 
a  contract  the  question  of  consideration  is  always  material,  even  ments  for 
if  the  instrument  is  under  seal     Generally  it  is  part  of  tlie^^^**011 
arrangement  in  these  cases  that  the  trustee  shall  indemnify  the 
husband  against  the  wife's  debts,  and  this  is  an  ample  considera- 
tion for  a  promise  on  the  husband's  part  to  make  provision  for  I 
the  wife,  and  of  course  also  for  his  undertaking  to  let  her  live  / 
apart  from  him,  enjoy  her  property  separately,  &o  (e).     But  this  i 
particular  consideration  is  by  no  means  necessary.     The  trustee's  1 
undertaking  to  pay  part  of  the  costs  of  the  agreement  will  do  as/ 
well     But  if  the  agreement  is  to  execute  a  separation  deed  con- 
taining all  usual  and  proper  clauses,  this  includes,  it  seems,  the 
usual  covenant  for  indemnifying  the  husband,  so  that  the  usual 
consideration  is  in  fact  present  (/).     In  the  earlier  cases,  no 
doubt,  it  was  supposed  that  the  contract  was  made  valid  in  sub- 
stance as  well  as  in  form  only  by  the  distinct  covenants  between 
the  husband  and  the  trustee  as  to  indemnity  and  payment,  or 
rather  that  these  were  the  only  valid  parts  of  the  contract.     But 
since  Wilson  v.  Wilson  (g)  and  Hunt  v.  Hunt  such  a  view  is  no 

(a)  This  covenant  could  not  be      be  found  cited  in  the  argument  in 
"  in  the  Divorce  Court,  which       Wilton  v.  Wilton.    And  even  since 


held  itself  bound    by  the    former  that  case  Vantittart  v.   Vantittart, 

ecclesiastical  practice    to    take  no  2  De  G.  &  J.  255  (Lord  Chelmsford), 

notice  of  separation  deeds.  {d) Hopev. Hope, 8&.M.G. 7 31,7 45. 

(b)  WUtony.  TFB*m,lH.L.C.  588.  (<)  See  Dav.  Conv.  6,  pt.  2,  1079. 

(c)  In  St.  John  v.  St.  John,  11  Ves.  (/)  Gibbt  v.  Harding,  5  Ch.  386. 
535,  &c,  Wettmsath  v.  Westmeath,  (?)  On  the  effect  of  that  case  see 
1  Jac.  142  (Lord  Eldon)  ;  Worrall  the  remarks  in  the  House  of  Lords 
v.  Jacob,  3  Mer.  268 (Sir  W.Grant);  in  a  subsequent  appeal  as  to  the 
Warrenderv.  Warrender,  2  CL  k  F.  frame  of  the  deed,  Wilson  v.  Wilton, 
527  (Lord  Brougham),  561-2  (Lord  5  H.  L.  C.  40  ;  and  by  Lord  West- 
Lyndhurst).    Most  of  these  are  to  bury,  4  D.  F.  J.  234. 
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longer  tenable :  in  Lord  "Westbury's  words  "  the  theory  of  a 
deed  of  separation  is  that  it  is  a  contract  between  the  husband 
and  wife  through  the  intervention  of  a  third  party,  namely  the 
trustees,  and  the  husband's  contract  for  the  benefit  of  the  wife  is 
Minor  supported  by  the  contract  of  the  trustees  on  her  behalf"  (a).  A 
points  as  to  covenant  not  to  sue  for  restitution  of  conjugal  rights  cannot  be 
deeds.  implied,  and  in  the  absence  of  such  a  covenant  the  institution  of 
such  a  suit  does  not  discharge  the  other  party's  obligations  under 
the  separation  deed  (6).  Subsequent  adultery  does  not  of  itself 
avoid  a  separation  deed  unless  the  other  party's  covenants  are 
expressly  qualified  to  that  effect  (c).  A  covenant  by  the  husband 
to  pay  an  annuity  to  trustees  for  the  wife  so  long  as  they  shall 
live  apart  remains  in  force  notwithstanding  a  subsequent  disso- 
lution of  the  marriage  on  the  ground  of  the  wife's  adultery  (d). 
But  the  concealment  of  past  misconduct  between  the  marriage 
and  the  separation  may  render  the  arrangement  voidable,  and  so 
may  subsequent  misconduct,  if  the  circumstances  show  that  the 
separation  was  fraudulently  procured  with  the  present  intention 
of  obtaining  greater  facilities  for  such  misconduct  (e). 

A  separation,  or  the  terms  of  a  separation,  between  husband 
and  wife  cannot  lawfully  be  the  subject  of  an  agreement  for 
pecuniary  consideration  between  the  husband  and  a  third  person. 
But  in  the  case  of  Jones  v.  Waite  (/)  it  was  decided  by  the 
Exchequer  Chamber  and  the  House  of  Lords  that  the  husband's 
execution  of  a  separation  deed  already  drawn  up  in  pursuance 
of  an  existing  agreement  is  a  good  and  lawful  consideration  for 
a  promise  by  a  third  person. 

A  separation  deed,  as  we  have  above  said,  is  avoided  by  sub- 
sequent reconciliation  and  cohabitation  (</).     If  it  were  not  so, 
but  could  remain  suspended  in  order  to  be  revived  in  the  event 
of  a  renewed  separation,  it  might  become  equivalent  to  a  contract  Y 
providing  for  a  contingent  separation  at  a  future  time :  and  such  ; 
a  contract,  as  will  immediately  be  seen,  is  not  allowable.     How-  ) 
ever  a  substantive  and  absolute  declaration  of  trust  by  a  third 

(a)  4  D.  F.  J.  240.  (/)  1  Bing.  N.  C.  656,  inEx.  Ch.  5 

(b)  Jee  v.  Thurlow,  2  B.  ft  C.  547.  Bing.  N.  C.  341,  in  H.  L.  9  CL  & 

(c)  lb. :  Evan*  v.  Carrington,  2  D.  F.  101.  In  the  Ex.  Ch.  both  Lord 
F.  J.  481.  Abinger  and  Lord    Denman    dia- 

(d)  Charluworik  v.  Holt,  L.  R  9  sented. 

Ex.  88.  (?)  See  also  Wcstmcath  v.  Salisbury, 

(e)  Evans  v.  Carrington,  supra,  5  Bli.  N.  S.  389. 
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person  contained  in  a  separation  deed  has  been  held  not  to  be 
avoided  by  a  reconciliation  (a). 

As  to  all  agreements  or  provisions  for  a  future  separation,  Agree-    N 
whether  post-nuptial  (b)  or  ante-nuptial  (c)  (d)9  and  whether  fviure 
proceeding  from  the  parties  themselves  or  from  another  person  separation  f 
(tl)y  it  remains  the  rule  of  law  that  they  can  have  no  effect.     If  ^ ' 

a  husband  and  wife  who  have  been  separated  are  reconciled,  and 
agree  that  in  case  of  a  future  separation  the  provisions  of  a 
former  separation  deed  shall  be  revived,  this  agreement  is 
void  (&).  A  condition  in  a  marriage  settlement  varying  the  dis- 
position of  the  income  in  the  event  of  a  separation  is  void  (<?). 
So  is  a  limitation  over  (being  in  substance  a  forfeiture  of  the 
wife's  life  interest)  in  the  event  of  her  living  separate  from  her 
husband  through  any  fault  of  her  own :  though  it  might  be 
good,  it  seems,  if  the  event  were  limited  to  misconduct  such  as 
would  be  a  ground  for  divorce  or  judicial  separation  (c). 

Likewise  a  deed  purporting  to  provide  for  an  immediate 
separation  is  void  if  the  separation  does  not  in  fact  take  place  : 
for  this  shows  that  an  immediate  separation  was  not  intended, 
but  the  thing  was  in  truth  a  device  to  provide  for  a  future 
separation  (e).  Nor  can  such  a  deed  be  supported  as  a  voluntary 
settlement  (/). 

The  distinction  rests  on  the  following  ground.  An  agree-  5*a5?ll.of 
ment  for  an  immediate  separation  is  made  to  meet  a  state  of  tion. 
things  which,  however  undesirable  in  itself,  has  in  fact  become 
inevitable.  Still  that  state  of  things  is  abnormal  and  not  to  be 
contemplated  beforehand.  "  It  is  forbidden  to  provide  for  the 
possible  dissolution  of  the  marriage  contract,  which  the  policy  of 
the  law  is  to  preserve  intact  and  inviolate"  (*/).  Or  in  other 
words,  to  allow  validity  to  provisions  for  a  future  separation 
would  be  to  allow  the  parties  in  effect  to  make  the. contract  of 

(a)  Ruffles  y.  Alston,  19  Eq.  539.  M.  G.  982:  note  that  this  and  the 

(6)  Marquis  of  Westmeaik  v.  Mar-  case  last  cited  were  after  Wilson  v. 

ekioness  of  Westmeaik,  1  Bow.  &  CL  Wilson. 

619,  541 ;  Westmeath  v.  Salisbury,  5  (e)  HisuUey  v.  Marquis  of  West- 

B1L  N.  S.  839,  898.  meatk,  6RAC.  200;  confirmed  by 

(c)  H.v.  W.SK.&  J.  382.   Some  Westmeath  v.  Salisbury,  5  Bli.  N.  S. 

of  the  reasons  given  in  this  case  839,  395-7. 

(at  p.  386)  cannot  since    Hunt  v.  {f)Bindleyv.MuU4>ney,7'Eq.$4& 

Hunt  be  supported.  (j)3K.4  J.  882. 

(<Z)  Cartwright  v.  Cartwright,  8  D. 
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marriage  determinable  on  conditions  fixed  beforehand  by  them- 
selves (a). 

Immoral         It  is  a  well  established  rule  that  no  enforceable  right  can  be 
ttons^*"      acquired  by  a  blasphemous,  seditious,  or  indecent  publication, 
Being  cri-  whether  in  words  or  in  writing,  or  by  any  contract  in  relation  / 
thereto  (b) ;  but  it  does  not  really  belong  to  the  present  head. \ 


these  are  The  ground  on  which  the  cases  proceed  is  that  the  publication 
^£#^7  is  or  would  be  a  criminal  offence ;  not  merely  immoral,  but 
law.  illegal  in  the  strict  sense.     The  criminal  law  prohibits  it  as 

malum  in  ee,  and  the  civil  law  takes  it  from  the  criminal  law  as 
malum  prohibitum^  and  refuses  to  recognize  it  as  the  origin  of 
any  right  (c).     Then  the  decisions  in  equity  profess  simply  to 
follow  the  law  by  refusing  in  a  doubtful  case  to  give  the  aid  of 
equitable  remedies  to  alleged  legal  rights  until  the  existence  of 
the  legal  right  is  ascertained  (d).     It  would  perhaps  be  difficult 
to  assert  as  an  abstract  proposition  that  a  Court  administering 
civil  justice  might  not  conceivably  pronounce  a  writing  or  dis- 
course immoral  which  yet  could  not  be  the  subject  of  criminal 
proceedings.    But  we  do  not  know  of  such  a  jurisdiction  having 
ever  in  fact  been  exercised  j  and  considering  the  very  wide  scope 
of  the  criminal  law  in  this  behalf  (e),  it  seems  unlikely  that  there 
should  arise  any  occasion  for  it.     Some  expressions  are  to  be\ 
found  which  look  like  claims  on  the  part  of  purely  civil  courts  i 
to  exercise  a  general  moral  censorship  apart  from  any  reference  to  f 
the  criminal  law.     But  these  are  overruled  by  modern  authority,  j 
At  the  present  day  it  is  not  true  that  "  the  Court  of  Chancery 
has  a  superintendency  over  all  books,  and  might  in  a  summary 
way  restrain  the  printing  or  publishing  any  that  contained 
reflections  on  religion  or  morality,"  as  was  once  laid  down  by 
Lord  Macclesfield ;  or  that  "  the  Lord  Chancellor  would  grant 
an  injunction  against  the  exhibition  of  a  libellous  picture,"  as 

(a)  Agreements  between  husband  10  Ch.  276. 

and  wife  contemplating    a   future  (c)  E.g.  Stockdab  v.  Onwhyn,  5  B. 

judicial   separation    (separation   de  &  C.  173. 

corps)  are  void  in  French  law :  Sirey  (d )  Southey  v.  Sherwood,  2  Mer.  485 ; 

&  Gilbert  on  Code  Civ.  art  1133,  Laurence  v.  Smith,  Jac.  471.    For  a 

no.  55.            *  full  account  of  the  cases  see  Shortt 

(6)  The  somewhat  analogous  ques-  on  the  Law  relating  to  Works  of 

tion — Will  the  law  protect  the  trade  Literature  and  Art,  pp.  3-11. 

mark  of  an  article  intended  to  de-  (e)  See  Kussell  on  Crimes,  Bk.  2. 

ceive  the  public?— is  left  open  by  c.  24,  Btarkie  on  J  Abel  (3rd  ed)  cc. 

Estoourt  v.  Ettcourt  Hop  Essence  Co.  88,  84. 
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Was  laid  down  by  Lord  Ellenborough  (a).  On  the  whole  one 
ma j  safely  say  that  for  all  practical  purposes  the  civil  law 
determined  by  and  eo-extensive  with  the  criminal  law  in  these  , 
matters  :  the  question  in  a  given  ease  is  not  simply  whether  the  ( 
publication  be  immoral,  but  whether  the  criminal  law  wouldj 
punish  it  as  immoral. 

A  very  curious  doctrine  of  legal  morality  has  been  started  in  Contracts 
some  of  the  United  States  since  the  abolition  of  slavery.     It  "xxs.now 
has  been  held  that  the  sale  of  slaves  being  against  natural  right  held  void 
can  be  made  valid  only  by  positive  law,  and  that  no  right  of  ^Ja^1* 
action  arising  from  it  can  subsist  after  the  determination  of  that  though 
law  (b).     The  Supreme  Court  of  Louisiana  in  particular  has  wj^n 
adjudged  that  contracts  for  the  sale  of  persons,  though  made  in  made, 
the  State  while  slavery  was  lawful,  must  now  be  treated  as  void  : 
but  the  Supreme  Court  of  the  U.S.  did  not  hold  itself  bound 
by  this  view  on  appeal  from  the  Circuit  Court,  and  distinctly 
refused  to  adopt  it,  thinking  that  neither   the  Constitutional 
Amendment  of    1865  nor  anything  that  had  happened  since 
could  avoid  a  contract  good  in  its  inception  (c). 

G.  Agreements  contrary  to  puMie  jioMcy. 

feefore  we  go  through  the  different  classes  of  agreements  which  Of  the  doc- 
are  Void  as  being  of   mischievous    tendency  in  some    one  of  5"^°' 
certain   definite  ways,  something  must  be  said   on  the    more  Policy  in 
general  question  of   the  judicial  meaning  of  "  public  policy;"  S^**** 
That  question  is,  in  effect,  whether  it  Is  at  the  present  day  open 
to  courts  of  justice  to  hold  transactions  or  dispositions  of  pro-  < 
perty  void  simply  because  in  the  judgment  of  the  Court  it  is 
against  ihe  public  good  that  they  should  be  enforced,  although  /• 
the  grounds  of  such  judgment  may  be  novel.      The  general 
tendency  of  modern  ideas  is  no  doubt  against  the  continuance  of 
such  a  jurisdiction  (d).     On  the  other  hand  there  is  a  good  deal 
of  modern  and  even  recent  authority  which  makes  it  difficult  to^ 
deny  its  continued  existence. 

As  a  matter  of  history,   there  seems  to  be  little  doubt  that  Its  exten- 
the  doctrine  of  public  policy,  so  far  as  regards  its  continual  8ion.ky 

(a)  Emperor  of  Austria,  v.  Day  arid      647,  5th  ed.) 

Kovtvtk,  8  D.  F.  J.  217,  2S3. .  {c)  Bcy<*  v.  Tahb,  18  WaUace  546. 

(b)  Story  on  Contract*  §  671  (1.  {d)  See  forexample  1  Sm.  L  0. 350. 
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courts  to  assertion  in  a  general  form  in  modern  times,  if  not  its  actual 
wagCTB^6  origin,  arose  from  wagers  being  allowed  as  the  foundation  of 
while  actions  at  common  law.     Their  validity  was  assumed  without  t 

sucfTwere  discussion  until  the  judges  repented  of  it  too  late.  Eegretting  ( 
valid  con-  that  wagers  could  be  sued  on  at  all  (a),  they  were  forced  to 
admit  that  wagering  contracts  as  such  were  not  invalid,  but  set 
to  work  to  discourage  them  so  far  as  they  could.  This  they 
did  by  becoming  "  astute  even  to  an  extent  bordering  upon  the 
ridiculous  to  find  reasons  for  refusing  to  enforce  them  "  in  par- 
ticular cases  (b). 

Thus  a  wager  on  the  future  amount  of  hop  duty  was  held 
void,  because  it  might  expose  to  all  the  world  the  amount  of  the 
public  revenue,  and  Parliament  was  the  only  proper  place  for  the 
discussion  of  such  matters  (c).  Where  one  proprietor  of  car- 
riages for  hire  in  a  town  had  made  a  bet  with  another  that  a 
particular  person  would  go  to  the  assembly  rooms  in  his  carriage, 
and  not  the  other's,  it  was  thought  (this,  however,  was  not 
strictly  necessary  to  the  decision)  that  the  bet  was  void,  as 
tending  to  abridge  the  freedom  of  one  of  the  public  in  choosing 
his  own  conveyance,  and  to  expose  him  to  "  the  inconvenience 
of  being  importuned  by  rival  coachmen"  (d).  A  wager  on 
the  duration  of  the  life  of  Napoleon  was  void  because  it  gave 
the  plaintiff  an  interest  in  keeping  the  king's  enemy  alive, 
and  also  because  it  gave  the  defendant  an  interest  in  com- 
passing his  death  by  means  other  than  lawful  warfare  (e).  This 
Later  re-  was  probably  the  extreme  case,  and  has  been  remarked  on  as 
marks  on  0f  doubtful  authority  (/).  But  the  Judicial  Committee  held 
sions.  Qu.  in  1848,  on  an  Indian  appeal  (the  Act  8  &  9  Vict  c.  109  not 
how  far  extending  to  British  India)  that  a  wager  on  the  price  of  opium 
at  the  next  Government  sale  of  opium  was  not  illegal  (g).  The 
common  law  was  thus  stated  by  Lord  Campbell  in  delivering 
the  judgment : 

(a)  Good  v.  Elliott,  8  T.  R  698,      Aid.  683. 

where  Buller,  J.  proposed  (without  (e)  Gilbert  v.  8yke$,  16  East  150. 

success)  to  hold  void  all  wagers  on  (/)  By  Alderson,  B.  in  Egerton 

events  in  which  the  parties  nad  no  v.  Earl  Brownlow,  tupra,  and  in  the 

Interest.  Privy  Council  in  the  case  next  cited, 

(b)  Per  Parke,  B.  Egerton  v.  Earl  6  Moo.  P.  C.  812. 

Brownlow,*  H.  L.  0.  at  p.  124  ;  per  {g)  By  the  Indian  Contract  Act, 

Williams,  J.  to.  77 ;  per  Alderson,  s.  30,  agreements  by  way  of  wager 

B.  ib.  109.  an  now  void,  with  an  exception  in 

(e)  Atherfold  v.  Beard,  2  T.  R.  610.  favour  of  prises  for  horse-racing  of 

(d)  EUham  v.  Kingman,  1  B.  ft  the  value  of  Its.  600  or  upwards. 
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a  I  regret  to  say  that  we  are  bound  to  consider  the  common  law  of 
England  to  be  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  is 
laid,  if  it  be  not  against  the  interests  or  feelings  of  third  persons,  and 
does  not  lead  to  indecent  evidence,  and  is  not  contrary  to  public 
policy.  I  look  with  concern  and  almost  with  shame  on  the  subter- 
fuges and  contrivances  and  evasions  to  which  Judges  in  England  long 
resorted  in  struggling  against  this  rule  "  (a). 

It  may  surely  be  thought  at  least  doubtful  whether  decisions 
so  produced  and  so  reflected  upon  can  in  our  own  time  be  entitled 
to  any  regard  at  all.  But  it  has  been  said  that  they  establish  a 
distinction  of  importance  between  cases  where  the  parties  "  have 
a  real  interest  in  the  matter,  and  an  apparent  right  to  deal  with 
it n  and  where  they  "  have  no  interest  but  what  they  themselves 
create  by  the  contract ;"  that  in  the  former  case  the  agreement  * 
is  void  only  if  "  directly  opposed  to  public  welfare,,,  but  in  the 
latter  "  any  tendency  whatever  to  public  mischief  "  will  render 
it  void  (b).  It  is  difficult  to  accept  this  distinction,  or  at  any 
rate  to  see  to  what  class  of  contracts  other  than  wagers  it  applies. 
In  the  case  of  a  lease  for  lives  (to  take  an  instance  often  used) 
the  parties  "  have  no  interest  but  what  they  themselves  create  by 
the  contract M  in  the  lives  named  in  the  lease :  they  have  not  any  , 
"apparent  right  to  deal  with  "  the  length  of  the  Sovereign's  or> 
other  illustrious  persons'  lives  as  a  term  of  their  contract :  yet  it 
has  never  been  doubted  that  the  contract  is  perfectly  good. 

The  leading  modern  authority  on  "public  policy"  is  the  great  Egerton  v. 
case  of  Egertm  v.  Earl  Browdow  (c).  This,  although  not  a  Brownlow' 
case  of  contract,  cannot  possibly  be  left  without  special  mention. 
By  the  will  of  the  seventh  Earl  of  Bridgewater  a  series  of  life 
interests  (d)  were  limited,  subject  to  provisoes  which  were  gener- 
ally called  conditions,  but  were  really  conditional  limitations  by 
way  of  shifting  uses  upon  the  preceding  estates  (c).  The  effect 
of  these  was  that  if  the  possessor  for  the  time  being  of  the  estates 
did  not  acquire  the  title  of  Marquis  or  Duke  of  Bridgewater,  or 

(a)    RamkU    Thackoorieydau   v.  tail  in  the  usual  way,  but  a  chattel 

Scojunmull  DhondmuU,  6  Moo.  P.  C.  interest  for  09  yean  if  the  taker 

300,  310.  should  so  long  live,  remainder  to  the 

(6)  4  H.  L.  C.  148.  heirs  male  of  his  body.    See  Dav. 

(c)  4ELC.  1-250.  Conv.  3,  pt.  1.  351. 

(d)  Not  estates  of  freehold  with  («)  See  Lord  St.  Leonards1  judg- 
remainder  to  first  and  other  sons  in  ment,  4  H.  L.  C.  at  p.  208. 
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did  accept  any  inferior  title,  the  estates  were  to  go  ovee.  The 
House  of  Lords  held  by  four  to  one,  in  accordance  vrith  the 
opinion  of  two  judges  (a)  against  eight  (b)  that  the  provisoes 
were  void  as  being  against  public  policy. 

Opinions  The  whole  subject  was  much  discussed  in  the  opinions  on 
o  udgea.  ^^  gj(jeg>  ^he  greater  part  of  the  judges  insisted  on  such  con- 
siderations as  the  danger  of  limiting  dispositions  of  property  on. 
speculative  notions  of  impolicy  (c) ;  the  vague  and  unsatisfactory 
character  of  a  jurisdiction  founded  on  general  opinions  of  poli- 
tical expedience,  as  distinguished  from  a  legitimate  use  of  the 
policy  (i.e.  general  intention,  as  we  said  above)  of  a  particular 
law  as  the  key  to  its  construction,  and  the  confusion  of  judicial 
and  legislative  functions  to  which  the  exercise  of  such  a  juris- 
diction would  lead  (d) ;  and  the  fallacy  of  supposing  an  object 
unlawful  because  it  might  possibly  be  sought  by  unlawful  means, 
when  no  intention  to  use  such  means  appeared  (e).  On  the 
other  hand  it  was  pointed  out  that  these  limitations  held  out  "a 
direct  and  powerful  temptation  to  the  exercise  of  corrupt  means 
of  obtaining  the  particular  dignity"  (/) ;  that  besides  this  the 
restraint  on  accepting  any  other  dignity,  even  if  it  did  not 
amount  to  forbidding  a  subject  to  obey  the  lawful  commands 
of  the  Sovereign  (g),  tended  in  possible  events  to  set  private 
interest  in  opposition  to  public  duty  (h) ;  and  that  the  provisoes 
as  a  whole  were  fitted  to  bias  the  political  and  public  conduct  of 
the  persons  interested,  and  introduce  improper  motives  into  it  (t), 
and  also  to  embarrass  the  advisers  of  the  Crown,  and  influence 
them  to  recommend  the  grant  of  a  peerage  or  of  promotion  in  the 
Opinions  in  peerage  for  reasons  other  than  merit  (k).  Lord  Lyndhurst,  Lord 
Lords*  °f    B1011^111*  Lord  Truro,  and  Lord  St.  Leonards  adopted  this 

(a)  Bollock,  0.  B.  and  Piatt,  B.  {g)  On  this  point  the  prevailing 

(b)  Crompton,  Williams,  Cress-  opinion,  on  the  whole,  was  that  a 
well,  Talfourd,  Wightman,  and  subject  cannot  refuse  a  peerage  [cp. 
Erie,  JJ.,  Alderaon  and  Parke,  5  Ric.  2.  St  2.  c.  4J  bat  cannot  be 
BB.  Coleridge,  J.  thought  the  pro-  compelled  to  accept  it  by  any  par- 
visoes  good  in  port  only.  ticular  title,  or  at  all  events  cannot 

(c)  Crompton,  J.  at  p.  68.  be  compelled  to  accept  promotion  by 

(d)  Alderson,  B.  at  p.  106  ;  Parke  any  particular  new  title  if  he  is  a 
B.  at  p.  128.  peer  already. 

(e)  Williams,  J.  at  p.  77  ;  Parke,  {h)  Pollock,  C.  B.  at  p.  151. 
B.  at  p.  124.  (i)  Lord  Lyndhurst,  at  p.  168. 

(/)  Piatt,  B.  at  p.  99  ;  Lord  St  (k)  Pollock,  C.  B.  and  Lord  St 

Leonards  at  p.  282 ;  Lord  Brougham      Leonards,  supra. 
at  p.  172. 
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view.  Loid  Granworth  dissented,  adhering  to  his  opinion  in  the 
Court  below  (a),  and  made  the  remark  (which  is  certainly 
difficult  to  answer)  that  the  Thellusson  will,  which  the  Courts 
had  felt  bound  to  uphold,  was  much  more  clearly  against  public 
policy  than  this.  The  fullest  reasons  on  the  side  of  the  actual 
decision  are  those  of  Pollock,  C.B.  and  Lord  St.  Leonards.  Their 
language  ib  very  general,  and  they  go  far  in  the  direction  of 
claiming  an  almost  unlimited  right  of  deciding  cases  according  to 
the  judge's  view  of  public  policy  for  the  time  being.  Lord  St. 
Leonards  mentioned  the  fluctuations  of  the  decisions  on  agree- 
ments in  restraint  of  trade  as  showing  that  rules  of  common  law 
have  been  both  created  and  modified  by  notions  of  public  policy. 
But,  assuming  the  statement  to  be  historically  correct  (ft),  the 
inference  would  seem,  with  all  submission  to  so  great  an 
authority,  to  be  grounded  on  a  confusion  between  the  purely 
legal  and  the  historical  point  of  view.  In  theory  the  common 
law  does  not  vary.  In  fact  we  know  that  it  does  vary  (though 
in  modern  times  the  limits  of  variation  are  narrowed),  but  the 
fact  of  the  variation  is  no  argument  for  an  unlimited  power  of 
judicial  legislation  in  this  more  than  in  any  other  class  of  ques- 
tions. He  also  said  that  each  case  was  to  be  decided  upon 
principle,  but  abstract  rules  were  not  to  be  laid  down  (c).  Per- 
haps this  may  be  taken  to  mean  only  that  (as  in  the  case  of 
fraud)  the  Court  is  to  be  guided  by  recognized  principles,  but  it 
is  useless  to  attempt  a  minute  and  exhaustive  definition  of  the 
cases  that  may  fall  within  them  :  in  other  words,  that  we  must 
be  content  with  reasoning  by  way  of  analogy  rather  than  deduc- 
tion. If  so,  the  proposition  is  doubtless  correct  and  important 
(though  by  no  means  confined  to  this  topic)  ;  but  if  it  means  to  \ 
say  that  the  Court  may  lay  down  new  principles  of  public  policy  1 
without  any  warrant  even  of  analogy,  it  seems  of  doubtful  and  J 
dangerous  latituda  But  it  is  necessary  to  consider  whether  the 
ratio  decidendi  of  the  case  does  in  truth  require  any  of  these  Effect  of 
wide  assertions  of  judicial  discretion.  And  it  is  not  very  difficult  the  ded- 
to  perceive  that  it  does  not.     The  limitations  in  question  were  nonit0e  : 

(a)  1  Sim.  N.  S.  464.  opinion  in  the  Dyer's  ca.  in  2  H.  5. 

(6)  In  fact  it  seems  doubtful.  The  See,  however,  as  to  the  variation  of 

cases  on  wagers  are  anomalous,  as  the  "policy  of  the  law"  in  general, 

above  shown  :  and  as  to  restraint  of  Evanhtrd  v.  Evanturd,  L.  R.  6  P. 

trade  it  appears  from  the  book  that  C.  at  p.  29. 
Hull,  J.  was  really   alone  in  his  (c)  At  pp.  288-0. 
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it  does  not  held  bad  because  they  amounted  in  effect  to  a  gift  of  pecuniary 
new  head  means  *°  ^°  U8e(^  m  obtaining  a  peerage,  and  offered  a  direct 
of  "  public  temptation  to  the  improper  use  of  such  means,  and  the  improper 
V°  ***'  admission  of  private  motives  of  interest  in  political  conduct :  in 
short,  because  in  the  opinion  of  the  Court  they  had  a  manifest 
tendency  to  the  prejudice  of  good  government  and  the  adminis- 
tration of  public  affairs.  But  it  is  perfectly  well  recognized  that 
transactions  which  have  this  character  are  all  alike  void,  however 
different  in  other  respects.  Such  are  champerty  and  mainten- 
ance, the  compounding  of  offences,  and  the  sale  of  offices.  The 
question  in  the  particular  case  was  whether  there  was  an  apparent 
tendency  to  mischiefs  of  this  kind,  or  only  a  remote  possibility 
of  inconvenient  consequences.  The  decision  did  not  create  a 
new  kind  of  prohibition,  but  affirmed  the  substantial  likeness  of 
a  very  peculiar  and  unexampled  disposition  of  property  to  other 
dispositions  and  transactions  already  known  to  belong  to  a  for- 
bidden class.  And  the  broadly  expressed  language  of  certain 
parts  of  the  judgments  may  be  taken,  it  is  submitted,  as  appli- 
cable only  within  the  bounds  of  that  particular  class. 

Egerton  v.  Earl  Brottmlow,  however,  is  certainly  a  cardinal 
authority  for  one  rule  which  applies  in  all  cases  of  "public 
policy  :"  namely  that  the  tendency  of  the  transactionat  the* 
time,  not  its  actual  result,  must  be  looked  to.  It  was  urged  in  • 
vain  that  the  will  of  the  seventh  Earl  of  Bridgewater  had  in  fact  I 
been  in  existence  for  thirty  years  without  producing  any  visible) 
ill  effects  (a). 

The  view  here  put  forward,  that  there  is  really  nothing  in  the 
case  to  warrant  the  invention  of  new  heads  of  "  public  policy  n 
seems  to  be  borne  out  by  the  remarks  of  the  Master  of  the  Bolls 
in  a  very  late  case : — 

"  It  must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily 
those  rules  which  Bay  that  a  given  contract  is  void  as  being  against 
public  policy,  because  if  there  is  one  thing  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contracting,  and  that  their 
contracts,  when  entered  into  freely  and  voluntarily,  shall  be  held 

(a)  Cp.  Da  Cotta  v.  Jonei,  Cowp.  withstanding  it  did  not  appear  that 

729.    Wager  on  sex  of  third  person  the  person  had  made  any  objection, 

void,  as  offensive  to  that  person  and  and  the  cause  had  in  fact  been  tried 

tending  to  indecent  evidence  :  not-  without  any  indecent  evidence. 
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sacred  and  shall  be  enforced  by  Courts  of  justice.  Therefore,  you 
have  this  paramount  public  policy  to  consider — that  you  are  not 
lightly  to  interfere  with  this  freedom  of  contract "  (a). 

We  now  proceed  to  the  several  heads  of  the  subject. 

a.  First,  as  to  matters  concerning  the  commonwealth  in  its  a.  Public 
relations  with  foreign  powers.  touchinc 

"  On  the  principles  of  the  English  law  it  is  not  competent  to  external 
any  [domiciled  British]  (b)  subject  to  enter  into  a  contract  to  do  ^*J££of 
anything  which  may  be  detrimental  to  the  interests  of  his  own 
country  "  (c). 

An  agreement  may  bo  void  for  reasons  of  this  kind  either 
when  it  is  for  the  benefit  of  an  enemy,  or  when  the  enforcement 
of  it  would  be  an  affront  to  a  friendly  state. 

As  to  the  first  and  more  important  branch  of  this  rule :  "  It  is  T»cU«ig 
now  fully  established  that,  the  presumed  object  of  war  being  as  eaemyt 
much  to  cripple  the  enemy's  commerce  as  to  capture  his  pro- 
perty, a  declaration  of  war  imports  a  prohibition  of  commercial 
intercourse  and  correspondence  with  the  inhabitants  of  the 
enemy's  country,  and  that  such  intercourse,  except  with  the 
licence  of  the  Crown,  is  illegal "  (d). 

The   case  of    Potts  v.  Bell  (e),  decided  by  the  Exchequer  Potts  v. 
Chamber  in  1800,  is  the  leading  authority  on  this  subject.    The  BeU" 
following  points  were  there  decided  : 

It  is  a  principle  of  the  common  law  (/)  that  trading  with  an 
enemy  without  licence  from  the  Crown  is  illegal. 

Purchase  of  goods  in  an  enemy's  country  during  the  war  is 
trading  with  the  enemy,  though  it  bo  not  shown  that  they  were 
actually  purchased  from  an  enemy  :  and  an  insurance  of  goods 
so  purchased  is  void. 

As  to  insurances  originally  effected  in  time  of  peace :  "  When 
a  British  subject  insures  against  captures,  the  law  infers  that  the 
contract  contains  an  exception  of  captures  made  by  the  Govern- 
ment of  his  own  country  "  (//). 

(a)  Printing  and  Numerical  lie-      7  E.  ft  B.  763,  779. 
g'utering  Co.  v.  Sampson,  19  Eq.  462,  (e)  8  T.  R.  548. 

465.  {/)  In  the  Admiralty  it  was  al- 

(b)  The  rule  does  not  apply  to  ready  beyond  question :  see  the 
British  subjects  domiciled  abroad  :  Beries  of  precedents  cited  in  Pott*  v. 
BtU  v.  Jteidf  1  M.  &  S.  726.  Bell. 

(c)  7  E.  &  B.  782.  (g)  Furtado  v.  Rodgert,  3  B.  &  P. 
(</)  E*jmito\.  Bowdcn  (inEx.Ch.),       191,  200;  Ex  parte  Lee,  13  Ves.  64. 

S 
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Effect  of  The  effect  of  the  outbreak  of  war  upon  subsisting  contracts  , 
W  ha£t'  t>etween  subjects  of  the  hostile  states  varies  according  to  the 
contracts,  nature  of  the  case.  It  may  be  that  the  contract  can  be  lawfully  „ 
performed  by  reason  of  the  belligerent  governments  or  one  of 
them  having  waived  their  strict  rights :  and  in  such  case  it 
remains  valid.  In  Clementson  v.  Blessig  (a)  goods  had  been 
ordered  of  the  plaintiff  in  England  by  a  firm  at  Odessa  before 
the  declaration  of  war  with  Russia.  By  an  order  in  Council 
six  weeks  were  given  after  the  declaration  of  war  for  Russian 
merchant  vessels  to  load  and  depart,  and  the  plaintiff  forwarded 
the  goods  for  shipment  in  time  to  be  lawfully  shipped  under 
this  order  :  it  was  held  that  the  sale  remained  good. 

If  the  contract  cannot  at  once  be  lawfully  performed,  then  it 
is  suspended  during  hostilities  (b)  unless  the  nature  or  objects  of 
the  contract  be  inconsistent  with  a  suspension,  in  which  case 
"  the  effect  is  to  dissolve  the  contract  and  to  absolve  both  parties  f 
from  further  performance  of  it "  (c).     The  outbreak  of  a  war : 
dissolves  a  partnership  previously  existing  between  subjects  of  ; 
the  two  hostile  countries  (d).  J 

In  Esposito  v.  Bowden  a  neutral  ship  was  chartered  to  proceed 
to  Odessa,  and  there  load  a  cargo  for  an  English  freighter,  and 
before  the  ship  arrived  there  war  had  broken  out  between 
England  and  Russia,  and  continued  till  after  the  time  when  the 
loading  should  have  taken  place  :  here  the  contract  could  not 
be  performed  without  trading  with  the  enemy,  and  in  such  a 
case  it  is  convenient  that  it  should  be  dissolved  at  once,  so  that 
the  parties  need  not  wait  indefinitely  for  the  mere  chance  of  the 
war  coming  to  an  end,  or  its  otherwise  becoming  possible  to 
perform  the  contract  lawfully  (c). 

Bilk  of  Questions  have  arisen  on  the  validity  of  bi^ls  of  exchange 

between*    drawn  on  England  in  a  hostile  country  in  time  of  war.     Here 

England     the  substance  of  the  transaction  has  to  be  looked  at,  not  merely 
and  hostile 

17 '           (a)  11  Ex.  135,  and  on  the  subject  A  contract  to  carry  goods  has  been 

generally  see   the   reporters'  note,  held  to  be  only  suspended  by  a  tem- 

pp.  1 41  -5.  porary  embargo,  though  it  lasted  two 

(6)  Ex  parte  Bou$8maker,13  Ves.  71.  years  :  Hadley  v.  Clarke,  8  T.  E.  259. 

{c)  Espomio  v.  Bovden,  7  E.  &  B.  Sed  qu.  is  not  this  virtually  overruled 

763,  783,  27  L.  J.  Q.  B.  17  (in  Ex.  by  Esporito  v.  Bwoden. 

Ch.)  revg.  s.c.  4  E.  &  B.  963,  24  L.  {d)   Griwold  v.   Waddington,  15 

J.  Q.  B.  210.   For  a  later  application  Johns.  (Sup.  Ct.  N.  Y.)  57,  in  error, 

of  the  same  reason  of  convenience  cp.  16  ib.  438. 
Geipel  v.  Smith,  L.  R.  7  Q.  B.  404. 
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the  nationality  of  the  persons  who  are  ultimately  parties  to  an 
action  on  the  bilL  Where  a  bill  was  drawn  on  England  by  an 
English  prisoner  in  a  hostile  country,  this  was  held  a  lawful 
contract,  being  made  between  English  subjects;  and  by  the 
necessity  of  the  case  an  indorsement  to  an  alien  enemy  was 
further  held  good,  so  that  he  might  well  sue  on  it  after  the 
return  of  peace  (a).  But  a  bill  drawn  by  an  alien  enemy  on  a 
domiciled  British  subject,  and  indorsed  to  a  British  subject 
residing  in  the  enemy's  country,  was  held  to  give  no  right  of 
action  even  after  the  end  of  the  war :  for  this  was  a  direct  trading 
with  the  enemy  on  the  part  of  the  acceptor  (6).  It  seems  proper 
to  observe  that  these  cases  must  be  carefully  distinguished  from 
those  which  relate  only  to  the  personal  disability  of  an  alien 
enemy  to  sue  in  our  courts  during  the  war  (r). 

On  the  other  hand,  an  agreement  cannot  be  enforced  in  Eng-i  Hostilities 
land  which  has  for  its  object  the  conduct  of  hostilities  against  a  JJj*^* 
power  at  peace  with  the  English  government,  at  all  events  by  nation 
rebellious  subjects  of  that  power  who  are  endeavouring  to  csta-  ^ .*)*  . 
blish  their  independence,  but  have  not  yet  been  recognized  as  in- lawful 
dependent  by  England.     This  was  laid  down  in  cases  arising  out  ^h1**0* 
of  loans  contracted  in  this  country  on  behalf  of  some  of  the  South 
American  Republics  before  they  had  been  officially  recognized. 

u  It  is  contrary  to  the  law  of  nations,  which  in  all  cases  of  inter- 
national law  is  adopted  into  the  municipal  code  of  every  civilized 
country,  for  persons  in  England  to  enter  into  engagements  to  raise 
money  to  support  the  subjects  of  a  government  in  amity  with  our 
own  in  hostilities  against  their  government,  and  no  right  of  action 
can  arise  out  of  such  a  transaction  "  (d). 

The  Supreme  Court  of  the  United  States  has  held  however 
that  an  assignment  of  shares  in  a  company  originally  formed  for 
a  purpose  of  this  kind  was  so  remotely  connected  with  the 
original  illegality  of  the  loan  as  not  to  be  invalid  between  the 
parties  to  it  (e). 

(a)  Antoine  v.  Morshead,  6  Taunt.  here,  Sparenburjh  v.  Bannatyne,  1 
237,  cp.   Uaubuz  v.    Morshead,  ib.      B.  &  P.  163. 

332.  (rf)  Beat,  C.  J.  I)e  Wiitz  v.  Ucml- 

(b)  WiUison  v.  PatUson,  7  Taunt.  ricks,  2  Bing.  314.  Cp.  Thompson  v. 
439.  Tho  circumstances  of  the  in-  Pow/es,  2  Sim.  104,  where  the  lan- 
dorsement  seem  immaterial.  guage  seems  unnecessarily  wide. 

(c)  Such  are  McConneU  v.  Hector,  (e)  McBlair  v.  (jibbes,  17  Howard 
3  B.  &  P.  113;  Brandon  v.  NesbiU,  232. 

6  T.  R.  23.     As  to  prisoner*  of  war 

8  2 
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capture 
only,  not 
unlawful. 


Neutral  It  is  not  a  "  municipal  offence  by  the  law  of  nations  "  for> 

trade  with  citizens  of  a  neutral  country  to  carry  on  trade  with  a  blockaded  t 
rente  is  at  port — that  is,  the  courts  of  their  own  country  cannot  be  expected  / 
ri*0*        to  treat  it  as  illegal  (though  of  course  it  is  done  at  the  risk  on 
seizure,  of  which  seizure,  if  made,  the  neutral  trader  or  his  r 
government  cannot  complain) :   and  agreements  having  such. 
trade  for  their  object — e.g.   a  joint    adventure  in  blockade-   , 
running — are  accordingly  valid  and  enforceable  in  the  courts  of 
the  neutral  state  (a). 

Several  decisions  on  this  topic  of  aiding  or  trading  with 
enemies  have  been  given  in  the  American  courts  in  cases  arising 
out  of  the  Civil  War.  They  will  be  found  collected  in  the  last 
edition  of  Mr.  Story's  work  (b). 


Excep- 
tional 
treatment 
of  foreign 
revenue 
laws. 


It  is  admitted  as  a  thing  required  by  the  comity  of  nations 
that  an  agreement  to  contravene  the  laws  of  a  foreign  country 
would  in  general  be  unlawful.     But  it  is  said  that  revenue  laws  • 
(in  practice  the  most  important  case)  are  excepted,  and  that  "  no  l 
country  ever  takes  notice  of  the  revenue  laws  of  another "  (c).- 

As  a  general  proposition,  however,  this  is  strongly  disapproved 
by  most  modern  writers  as  contrary  to  reason  and  justice  (d). 
It  should  be  noted  that  our  courts,  so  far  as  they  have  acted 
upon  it,  have  done  so  to  the  prejudice  of  our  own  revenue  quite 
as  much  as  to  that  of  foreign  states.  Thus  a  complete  sale  of 
goods  abroad  by  a  foreign  vendor  is  valid,  and  the  price  may  be 
recovered  in  an  English  court,  though  he  knew  of  the  buyer's 
intention  to  smuggle  the  goods  into  England.  "  The  subject  of 
a  foreign  country  is  not  bound  to  pay  allegiance  or  respect  to  the 
revenue  laws  of  this  "  (e).  But  it  is  admitted  that  an  agree-^ 
ment  to  be  performed  in  England  in  violation  of  English  revenue  L 
laws  would  be  void — as  if,  for  example,  the  goods  were  to  bo  j 


(a)  Ex  parte  Chavalit,  4  D.  J.  S. 
655,  see  Lord  Westbury's  judgment ; 
The  Helen,  L.  B.  1  Ad.  ft  Eoc.  1, 
and  American  authorities  there  cited ; 
Kent,  Comm.  3.  267. 

(b)  Texat  v.  White,  7  Wallace  700 
(where  however  the  chief  points  are 
of  constitutional  law) ;  Hanauer  v. 
Doane,  12  ib.  342 ;  Story  on"  Con- 
tracts, §  744.  Sprott  v.  U.  S.,  20 
Wall.  459,  goes  beyond  anything  in 


our  books,  and  the  dissent  of  Field 
J.  seems  well  founded. 

(c)  Lord  Mansfield  in  Holman  v. 
Johnson,  Cowp.  341. 

{d)  Kent,  Comm.  3.  263-266  ; 
Westlake  on  Private  International 
Law,  185 ;  Wharton,  Conflict  of  Laws, 
§§  484-5. 

(e)  Holmanv.  Johnson,Cowp.  431 ; 
Pelhcat  v.  Angdl,  2  C.  M.  &  R. 
311-3,  per  Lord  Abinger,  C.  B. 
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smuggled  by  the  seller  and  so  delivered  in  England.     And  a  \ 
subject  domiciled  in  the   British  dominions  (though  not  in 
England  or  within  the  operation  of  English  revenue  laws)  cannot 
recover  in  an  English  court  the  price  of  goods  sold  by  him  to  be 
smuggled  into  England  (a) ;  and  even  a  foreign  vendor  cannot 
recover  if  he  has  himself  actively  contributed  to  the  breach  of 
English  revenue  laws,  as  by  packing  the  goods  in  a  manner  \ 
suitable  and  to  his  knowledge  intended  for  the  purpose  of  - 
smuggling  (b). 

The  cases  upholding  contracts  of  this  kind,  whether  as  against 
our  own  or  as  against  foreign  laws,  would  probably  not  be  now 
extended  beyond  the  points  specifically  decided  by  them,  and 
perhaps  not  altogether  upheld  (c).  There  is  one  modern  case 
which  looks  at  first  sight  like  an  authority  for  saying  that  our 
courts  pay  no  regard  to  foreign  shipping  registration  laws :  but 
it  really  goes  upon  a  different  principle,  and,  besides,  the  law 
of  the  United  States  was  not  properly  brought  before  the 
Court  ((I). 

As  to  instruments  which  cannot  be  used  in  their  own  country  Foreign 
for  want  of  a  stamp,  it  is  now  settled  that  regard  will  be  paid  f^p 
by  the  courts  of  other  States  to  the  law  which  regulates  them, 
and  the  only  question  is  as  to  the  real  effect  of  that  law.  If  it 
is  a  mere  rule  of  local  procedure,  requiring  the  stamp  to  make 
the  instrument  admissible  in  evidence,  a  foreign  court,  not  being 
bound  by  such  rules  of  procedure,  will  not  reject  the  instrument 
as  evidence :  it  is  otherwise  if  the  local  law  "  makes  a  stamp 
necessary  to  the  validity  of  the  instrument,"  t.  e.  a  condition  pre- 
cedent to  its  having  any  legal  effect  at  all  (e). 

a  As  to  matters  touching  good  government  and  the  adminis-  b.  Public 

tration  of  justice.  touching 

internal 
govern- 
(a)  Cluga*  v.  Pcnaluna,  4  T.  ft.      used  for  an  unlawful  purpose  was  raent. 

466.     It  seems,  but  it  is  not  quite      not  fully  settled  at  the  date  of  these 

certain,  from  this  case,  that  mere      authorities. 

knowledge  of  the  buyer's  intention  (d)  Sharp  v.  Taylor,  2  Ph.  801,  see 

would  disentitle  him.  Idndley  on  Partnership,  1.  210. 

(6)  Waymdl  t.  Reed,  5  T.  R.  509.  (e)  See  Wharton,  Conflict  of  Laws, 

(e)  It  must  be  remembered  that      §§  685-8  ;  Brutow  v.  StquevUle}  5  Ex. 

the  general  law  as  to  sale  of  goods,      275. 

&c,  which  the  seller  knowB  will  be 
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Corrupt  or       It  is  needless  to  produce  authorities  to  show  that  an  agree^\ 
influence     men*  whose  object  is  to  induce  any  officer  of  the  State,  whether 
on  public    judicial  or  executive,  to  act  partially  or  corruptly  in  his  office, 
legislature.  must  *&  ^J  civilized  country  be  absolutely  void.     But  an  agree-  ' 
ment  which  has  an  apparent  tendency  that  way,  though  an 
intention  to  use  unlawful  means  be  not  admitted,  or  even  be  * 
nominally  disclaimed,  will  equally  be  held  void.     In  the  case  of  J 
Egerton  v.  Earl  Broumlow,  of  which  an  account  has  been  given  a 
few  pages  above,  it  was  held  that  the  descent  of  an  estate  could 
not  be  made  to  depend  on  any  public  event  in  which  the  interest 
of  the  nation  was  concerned  :  or,  to  put  it  a  little  more  broadly 
in  one  way  and  a  little  more  definitely  in  another,  that  all  trans- 
actions are  void  which  create  contingent  interests  of  a  nature 
to  put  the  pressure  of  extraneous  and  improper  motives  upon 
the  counsels  of  the  Crown  or  the  political  conduct  of  legis- 
lators. 

Marshall  r.  A  decision  in  the  American  Supreme  Court  which  happens  to 
&c,  Co01*'  k6  °*  near^y  t*16  same  date  shows  that  an  agreement  is  void  which 
(Sup.  Court  contemplates  the  use  of  underhand  means  to  influence  legislation. 
■  *  In  Marshall  v.  Baltimore  and  Ohio  Railroad  Co,  (a)  the 
nature  of  the  agreement  sued  on  appeared  by  a  letter  from 
the  plaintiff  to  the  president  of  the  railway  board  in  which 
he  proposed  a  plan  for  obtaining  a  right  of  way  through  Virginia 
for  the  company  and  offered  himself  as  agent  for  the  purpose. 
The  letter  pointed  though  not  in  express  terms  to  the  use  of 
secret  influence  on  particular  members  of  the  legislature :  and 
it  referred  to  an  accompanying  document  which  explained  the 
nature  of  the  plan  in  more  detail.  This  document  contained 
the  following  passage : — "  I  contemplate  the  use  of  no  improper 
means  or  appliances  in  the  attainment  of  your  purpose.  My 
scheme  is  to  surround  the  legislature  with  respectable  agents, 
whose  persuasive  arguments  may  influence  the  members  to  do  you 
a  naked  justice.  This  is  all  I  require — secrecy  from  motives 
of  policy  alone— because  an  open  agency  would  furnish  ground  of 
suspicion  and  unmerited  invective,  and  might  weaken  the  im- 
pression we  seek  to  make."  The  arrangement  was  to  be  as 
secret  as  practicable :  the  company  was  to  have  but  one  osten- 

(a)  16  Howard  814. 
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sible  agent,  who  was  to  choose  such  and  so  many  sxib-agents  as  he 
thought  proper :  and  the  payment  was  to  be  contingent  on  success. 
The  actual  contract  was  made  by  a  resolution  of  the  directors, 
according  to  which  agents  were  to  be  employed  to  "  superintend 
and  further  "  the  contemplated  application  to  the  legislature  of 
"Virginia  "and  to  take  ail  proper  measures  for  that  purpose"; 
and  their  right  to  any  compensation  was  to  be  contingent  on  the 
passing  of  the  law.  The  Supreme  Court  held,  first  that  it  was 
sufficiently  clear  that  the  contract  was  in  fact  made  on  the 
footing  of.  the  previous  communications,  and  was  to  be  carried 
out  in  the  manner  there  proposed  ;  and  secondly,  that  being  so 
made  it  was  against  public  policy  and  void. 

u  It  is  an  undoubted  principle  of  the  common  law  that  it  will  not 
lend  its  aid  to  enforce  a  contract  to  do  an  act  that  is  illegal,  or  which 
is  inconsistent  with  sound  morals  or  public  policy  ;  or  which  tends 
to  corrupt  or  contaminate,  by  improper  influences,  the  integrity  of 
our  social  or  political  institutions.  .  .  .  Legislators  should  act 
from  high  considerations  of  public  duty.  Public  policy  and  sound 
morality  do  therefore  imperatively  require  that  Courts  should  put  the  ' 
stamp  of  their  disapprobation  on  every  act  and  pronounce  void  every 
*  contract  the  ultimate  [qu.  immediate  X]  or  probable  tendency  of  which 
would  be  to  sully  the  purity  or  mislead  the  judgments  of  those  to 
whom  the  high  trust  of  legislation  is  confided."  [The  judgment 
then  points  out  that  persons  interested  in  the  results  of  pending 
legislation  have  a  right  to  urge  their  claims  either  in  person  or  by 
agents,  but  in  the  latter  case  the  agency  must  be  open  and  acknow- 
ledged.] "  Any  attempts  to  deceive  persons  intrusted  with  the  high 
functions  of  legislation  by  secret  combinations,  or  to  create  or  bring 
into  operation  undue  influences  of  any  kind,  have  all  the  effects  of  a 
direct  fraud  on  the  public  n  (a). 

And  the  result  of  the  previous  authorities  was  stated  to  be —  > 
"1st.  That  all  contracts  for  a  contingent  compensation  for  obtaining   v 
egislation,  or  to  use  personal  or  any  secret  or  sinister  influence  on 
legislators,  are  (6)  void  by  the  policy  of  .the  law. 

2nd.  Secrecy  as  to  the  character  under  which  the  agent  or  solicitor 
acts  tends  to  deception  and  is  immoral  and  fraudulent,  and  where     . 
the  agent  contracts  to  use  secret  influences,  or  voluntarily  without     / 
contract  with  his  principal  uses  such  means,  he  cannot  have  the^/ 
assistance  of  a  court  to  recover  compensation. 

(o)  16  Howard,  at  pp.  334-5.  (b)  "u"  by  a  clerical  error  in  the 

report. 
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3rd.  That  what  in  the  technical  vocabulary  of  politicians  is  termed 
1  log-rolling'  (a)  is  a  misdemeanour  at  Common  Law  punishable  by  y 
indictment"  (6). 

Otherwise  But  as  it  is  open  to  a  landowner  or  other  interested  person  to 
by  person  defend  his  interest  by  all  lawful  means  against  proposed  legisla- 
Interested  tion  from  which  he  apprehends  injury,  so  it  is  open  to  him  to 
draw  oppo-  withdraw  or  compromise  his  claims  on  any  terms  he  thinks  fit. 
rition  ;  There  is  no  reasons  against  bargains  of  this  kind  any  more  than 
LordHow-  aga^st  a  compromise  of  disputed  civil  rights  in  ordinary  litiga- 
den.  tion.     And  the  lawfulness  of  such  an  agreement  is  not  altered 

if  it  so  happens  that  the  party  is  himself  a  member  of  the 
legislature.  In  the  absence  of  anything  to  show  the  contrary, 
he  is  presumed  to  make  the  agreement  solely  in  his  character  of 
a  person  having  a  valuable  interest  of  his  own  in  the  matter, 
and  he  is  not  to  be  deprived  of  his  rights  in  that  character 
merely  because  he  is  also  a  legislator  (r).  "  A  landowner  cannot 
be  restricted  of  his  rights  because  he  happens  to  be  a  member  of 
Parliament "  (d).  This  may  seem  a  little  anomalous  :  but  it 
must  be  remembered  that  in  practice  there  is  little  chance  of  a 
conflict  between  duty  and  interest,  as  the  legislature  generally 
informs  itself  on  these  matters  by  means  of  committees  proceed- 
ing in  a  quasi-judicial  manner.  Of  course  it  would  be  improper 
for  a  member  personally  interested  to  sit  on  such  a  committee. 

Sale  of  On  similar  grounds  it  is  said  that  the  sale  of  offices  (which  is 

at  common  Chidden  by  statutes  extending  to  almost  every  case)  is  also  void 
law.  at  common  law  (e).     However  there  may  be  a  lawful  partner- 

ship in  the  emoluments  of  offices  although  a  sale  of  the  offices  f 
themselves  or  a  complete  assignment  of  the  emoluments  would  \ 
be  unlawful   (/).      The  same  principles  are  applied  to   other/ 
appointments  which  though  not  exactly  public  offices  are  con- 
cerned with  matters  of  public  interest.     "  Public  policy  requires 
that  there  shall  be  no  money  consideration  for  the    appoint- 
ment to  an  office  in  which  the  public  are  interested  :  the  public 

(a)  Arrangements  between  mem-  Shrewsbury  v.  N.  Staffordshire  By. 

bers  for  the  barter  of  votes  on  private  Co.  1  Eq.  598,  613. 

bills.  (e)  HaningUm  v.  Du  Chattel,  2 

(6)  16  Howard  386.  Swanst.  169,  n. ;  Hopkins  v.  Pre*- 

(c)  Simpson  v.  Lord  Howden,  10  cott,  4  C.  B.  578,  per  Coltman,  J. 
A  &  E.  793,  9  CL  &  F.  61.  (/)  Sterry  v.  CUfton,*  C.  B.  110. 

(d)  Kindersley,  V.-C.  in  Earl  of 
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will  be  better  served  by  having  persons  best  qualified  to  fill 
offices  appointed  to  them ;  but  if  money  may  be  given  to  those 
who  appoint,  it  may  be  a  temptation  to  them  to  appoint  impro- 
per persons."  Therefore  the  practice  which  had  grown  up  in 
the  last  century  of  purchasing  commands  of  ships  in  the  East 
India  Company's  service  was  held  unlawful  no  less  on  this 
ground  than  because  it  was  against  the  Company's  regulations  (a). 

In  like  manner  a  secret  agreement  to  hand  over  to  another 
person  the  profits  of  a  contract  made  for  the  public  service,  such 
as  a  Post  Office  contract  for  the  conveyance  of  mails,  is  void  (b). 

Nevertheless  many  particular  offices,  and  notably  subordinate 
offices  in  the  courts  of  justice,  were  in  fact  saleable  and  the 
subject  of  sale  by  custom  or  otherwise  until  quite  modern  times. 
But  the  commission  of  an  officer  in  the  army  could  not  be  the 
subject  of  a  valid  pledge  even  under  the  system  of  purchase 
recently  abolished  (r). 

For  like  reasons  certain  assignments  of  salaries  and  pensions  Ajmgn- 
have  been  held  void,  as  tending  to  defeat  the  public  objects  for  ™P*J*  of 
which  the  original  grant  was  intended.  Thus  military  pay 
and  judicial  salaries  are  not  assignable.  The  rule  is  that  "a 
pension  for  past  services  may  be  aliened,  but  a  pension  for 
supporting  the  grantee  in  the  performance  of  future  duties  is 
inalienable  "  :  and  therefore  a  pension  given  not  only  as  a  reward 
for  past  services,  but  for  the  support  of  a  dignity  created  at  the 
same  time  and  for  the  same  reason,  is  inalienable  ((f).  But  an 
assignment  by  the  holder  of  a  public  office  of  a  sum  equivalent 
to  a  proportionate  part  of  salary,  and  secured  to  his  legal 
personal  representatives  on  his  death  by  the  terms  of  his 
appointment,  is  not  invalid,  such  a  sum  being  simply  a  part  of 
his  personal  estate  like  money  secured  by  life  insurance  (<?).  In 
a  very  late  case  a  mortgage  by  an  officer  of  the  Customs  of  his 
disposable  share  in  the  "Customs  Annuity  and  Benevolent 
Fund  "  created  by  a  special  Act  was  unsuccessfully  disputed  as 
contrary  to  the  policy  of  the  Act  (/ ). 

(a)  Blackford  v.  Preston,  8  T.  R.  Norton,  5  Moo.  P.  C.  219.  And  see 
89, 93.  authorities    collected    in    notes    to 

(b)  Osbornev.  FfWtaww,18Ves.879.      RyaU  v.  R*wU$,  2  Wh.  &  T.  L.  C. 
(e)  Cottyer  v.  Fallon,  T.  &  R.  459.  (e)  Arbuthnot  v.  Norton,  supra, 
(d)  Davis  v.  Duke  of  Marlborough,  (/)  Maclean's  trusts,  19  Eq.  274. 

1  Swanst.  74,  79.    Cp.  Arbuthnot  v. 
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Inter-  Agreements  for  the  purpose  of  "  stifling  a  criminal  prosecu- 

toj?106  tion"  are  void  as  tending  to  obstruct  the  course  of  public 
of  justice,  justice.  An  agreement  made  in  consideration  ostensibly  of  the 
IrcfceedUial  Q™^  UP  °*  ^r^^11  promissory  notes,  the  notes  in  fact  having 
ingg.  forged  indorsements  upon  them,  and  the  real  consideration  ap- 

"Stofling  pearing  by  the  circumstances  to  bo  the  forbearance  of  the  other 
tions."  party  to  prosecute,  was  not  long  ago  held  void  on  this  ground  in 
Williams*,  the  House  of  Lords.  The  principle  of  the  law  as  there  laid 
Bayley.  down  by  Lord  Westbury  is  "  That  you  shall  not  make  a  trade 
of  a  felony"  (a). 

Keir  v.  However  the  principal  direct  authority  must  still  be  sought  in 

mwu     the  earlier  case  of  Keir  v.  Leeman  (b).    The  Court  of  Queen's 
Bench  there  said : — 

"The  principle  of  law  is  laid  down  by  Wilmot,  C.  J.  in  Collins  v. 
BUmtern  (c)  that  a  contract  to  withdraw  a  prosecution  for  perjury 
and  consent  to  give  no  evidence  against  the  accused  is  founded  on  an 
unlawful  consideration  and  void.  On  the  soundness  of  this  decision 
no  doubt  can  be  entertained,  whether  the  party  accused  were  innocent 
or  guilty  of  the  crime  charged.  If  innocent,  the  law  was  abused  for 
the  purpose  of  extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt 
compromise  screening  the  oiminal  for  a  bribe.  [The  cases  are  then 
reviewed.]  We  shall  probably  be  safe  in  laying  it  down  that  the  law 
will  permit  a  compromise  of  all  offences,  though  made  the  subject  of, 
criminal  prosecution,  for  which  offences  the  injured  party  might  sue 
and  recover  damages  in  an  action.  It  is  often  the  only  manner  in 
which  he  can  obtain  redress.  But  if  the  offence  is  of  a  public  nature 
no  agreement  can  be  valid  that  is  founded  on  the  consideration  of 
stifling  a  prosecution  for  it  "(d). 

Accordingly  the  Court  held  that  an  indictment  for  offences  in- 
cluding riot  and  obstruction  of  a  public  officer  in  the  execution 
of  his  duty  cannot  be  legally  the  subject  of  a  compromise.  The 
judgment  of  the  Exchequer  Chamber  (e)  affirmed  this,  but 
showed  some  dissatisfaction  even  with  the  limited  right  of  com- 
promise admitted  in  the  Court  below.  It  was  observed  that 
there  was  really  very  little  authority  for  it ;  and  although  it  was 

(a)   William*  v.  Bayley,  L.  B.  1  B.  N.  S.  414,  held  that  forbearance 

H.  L.  200,  220.  to  prosecute  a  charge  of  obtaining 

(6)  6  Q.  B.  308,  in  Ex.  Ch.  9  Q.  B.  money  by  false  pretences  is  an  illegal 

871.  consideration. 

(c)  1  Sm.  L.  C.  325.  (e)  9  Q.  B.  at  p.  392. 

(d)  Ace.  in  Clubb  v.  IluUon,  18  C. 
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not  actually  so  laid  down,  it  looks  as  if  the  Court  would  have 
been  ready  to  decide  if  necessary  that  the  compromise  of  any 
criminal  offence  is  illegal.  In  a  late  case,  however,  the  Court 
of  Appeal  entertained  no  doubt  that  where  there  is  a  choice  o: 
a  civil  or  criminal  remedy  a  compromise  of  criminal  as  well  as' 
civil  proceedings  is  lawful  (a). 

The  compounding  of  offences  under  penal  statutes  is  expressly  18  Elk. 
forbidden  by  18  Eli*  c.  5,  s.  5.  *  * 

An  election  petition,  though  not  a  criminal  proceeding,  is  a  Compro* 
proceeding  of  a  public  character  and  interest  which  may  have  Jetton 
penal  consequences ;  and  an  agreement  for  pecuniary  consider-  petition, 
ation  not  to  proceed  with  an  election  petition  is  void  at  common 
law,  as  its  effect  would  be  to  deprive  the  public  of  the  benefit 
which  would  result  from  the  investigation  (6). 

In  like  manner  an  agreement  for  the  collusive  conduct  of  a 
divorce  suit  is  void  (c). 

Agreements  relating  to  proceedings  in  civil  courts,  and  involv-  Inciyilpro- 
ing  anything  inconsistent  with  the  full  and  impartial  course  of  q^^ 
justice  therein,  though  not  open  to  the  charge  of  anything  like  mfce  im- 
actual  corruption,  are  likewise  held  void.     Where  an  agreemen^J^!^ . 
for  compromise  of  a  suit  (a  thing  regarded  as  in  itself  rightful  Cooth  r. 
and  even  laudable)  was  in  fact  founded  on  information  privily    **  aon* 
given  to  one  of  the  parties  by  an  officer  of  the  court  in  violation  of  , 
his  duty  (such  information  not  being  specific,  but  a  general  intima-  ■' 
tion  that  it  would  be  for  the  party's  interest  to  compromise), ' 
Lord  Eldon  held  that  it  could  not  be  enforced  (d). 

In  a  recent  case  a  shareholder  in  a  company  which  was  in  Secret 
course  of  compulsory  winding  up  agreed  with  other  share-  JfJfJjJJjf 
holders  who  were  also  creditors,  in  consideration  of  being  in-  duct  of 
demnified  by  them  against  all  future  calls  on  his  shares,  that  he  ^^£*t 
would  help  them  to  get  an  expected  call  postponed,  and  also  *.  Richard- 
support  their  claim :   it  was  held  that   "  such  an  agreement  80n* 

(a)  FUher  4  Co.  v.  ApoMnarU  Co.  (<•)  Hope  r.  Hope,  8  D.  M.  G.  781. 

10  Ch.  297.  (d)  Cooth  v.  Jachon,  6  Vei.  11, 

(6)  Coppock  v.  Bower,  4M.AW.  81,  82. 
861. 
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amounts  to  an  interference  with  the  course  of  public  justice  "  : 
for  the  clear  intention  of  the  Winding-up  Acts  is  that  the  pro- 
ceedings should  be  taken  with  reasonable  speed  so  that  the  com- 
pany's affairs  may  be  settled  and  the  shareholders  relieved ;  and 
therefore  any  secret  agreement  to  delay  proceedings  to  the 
prejudice  of  the  other  shareholders  and  creditors  is  void  (a). 
This  comes  near  to  the  cases  of  secret  agreements  with  parti- 
cular creditors  in  bankruptcy  or  composition :  and  those  cases 
do  in  fact  rest  partly  on  this  ground.  But  the  direct  fraud  on 
the  other  creditors  is  the  chief  element  in  them,  and  we  have 
therefore  spoken  of  them  under  an  earlier  head  (p.  225). 

Agree-  Agreements  to  refer  disputes  to  arbitration  are,  or  rather  were7\ 

reference'   to  a  cert*"1  extent  regarded  as  encroachments  on  the  proper/ 
to  arbitra-  authority  of  courts  of  justice  by  the  substitution  of  a  "  domestic  7 
far  valid     * orum  "  of  the  parties'  own  making.     At  common  law  such  an ; 
at  Com-      agreement,  though  so  far  valid  that  an  action  can  be  maintained 
for  a  breach  of  it  (b),  does  not "  oust  the  ordinary  jurisdiction  of  ,' 
the  Court" — that  is,  cannot  be  set  up  as  a  bar  to  an  action/ 
brought  in  the  ordinary  way  to  determine  the  very  dispute  which 
it  was  agreed  to  refer.    Nor  can  such  an  agreement  be  specifically 
enforced  (c),  or  used  as  a  bar  to  a  suit  in  equity  (d).     It  is  said 
however  "  that  a  special  covenant  not  to  sue  may  make  a  diffe- 
Practically  rence  "  (d).     And  the  law  has  not  been  directly  altered  (rZ)  :  but 
aWeTnder  the  Common  La^  Procedure  Act  1854  (17  &  18  Vict.  c.  125, 
i  O.  L.  P.     s.  ll)  gave  the  courts  a  discretion  to  stay  proceedings  in  actions 
■^Act,  1854.  or  gu^  on  |.ne  8Ukject-matter  of  an  agreement  to  refer,  which 
amounts  in  practice  to  enabling  them  to  enforce  the  agreement : 
and  this  discretion  has  as  a  rule  been  exercised  by  courts  both 
of  law  (e)  and  of  equity  (/)  in  the  absence  of  special  circum- 
stances, such  as  a  case  of  actual  fraud,  or  where  the  defendant 
appeals  to  an  arbitration  clause  not  in  good  faith,  but  merely  for 
the  sake  of  vexation  or  delay  (</).     A  question  whether  on  the 
true  construction  of  an  arbitration  clause  the  subject-matter  of  a 

(a)  Elliott  v.  Richard**,  L.  R.  5  ib.  681. 
C.  P.  744,  748-9,  per  Willes,  J.  (/)  WWetford  v.  Watson,  14  Eq. 

(6)  Livingston  v.  Ralli,  5  £.  &  B.  572,  8  Ch.  478  ;  Pleu*  v.  Baker,  16 

132,  24  L.  J.  Q.  B.  269.  Eq.  564. 

(c)  Street  v.  Right,  6  Ves.  815,  818.  {g)  14  Eq.  578  ;  Witt  v.  Corcoran, 

{d)  Cooke  v.  Cooke,  4  Eq.  77,  86-7.  8  Ch.  476, «.,  16  Eq.  571 ;  Lindley, 

(e)  Randegger  v.  Holme*,  L.R.1  2.  898-4. 
C.  P.679  ;  Seligmann  v.  Lt  Boutittier, 
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particular  dispute  falls  within  it  is  not  to  be  treated  as  a  preli- 
minary question  for  the  Court,  but  is  itself  to  be  dealt  with  by 
the  arbitrator ;  for  "  in  most  of  such  cases  the  real  question 
between  the  parties  is  whether  the  matter  in  dispute  is  within  or 
without  the  agreement "  (a). 

It  seems  however  that  when  the  question  is  whether  an  agree- 
ment containing  an  arbitration  clause  is  or  is  not  determined, 
that  question  is  not  one  for  arbitration,  since  the  arbitration 
clause  itself  must  stand  or  fall  with  the  whole  agreement  (b). 

Certain  statutory  provisions  for  the  reference  to  arbitration  of  Special 
disputes  in  friendly  and  building  societies  have  been  decided  J^^Sn 
(after  some  conflict)  to  be  compulsory  and  to  exclude  the  ordi-  clauiea. 
nary  jurisdiction  of  the  courts  (c).     The  Railway  Companies 
Arbitration  Act  1859  is  also  compulsory  (d). 

Moreover  parties  may  if  they  choose  make  arbitration  a  con-  Agreement 
dition  precedent  to  any  right  arising  at  all,  and  in  that  case  the  m*ap*m^£e 
foregoing  rules  are  inapplicable  :  as  where  the  contract  is  to  pay  right  of 
such  an  amount  as  shall  be  determined  by  arbitration  or  found  ^^^^ 
due  by  the  certificate  of  a  particular  person  (e).    Whether  thisNjm  »rlritra- 
is  in  fact  the  contract,  or  it  is  an  absolute  contract  to  pay  in  the  P0D* 
first  instance,  with  a  collateral  provision  for  reference  in  case  of  v 
difference  as  to  the  amount,  is  a  question  of  construction  on 
which  there  has  been  some  difference  of  opinion  in  recent  cases  (/). 

We  now  come  to  a  class  of  transactions  which  are  specially  Mainte- 
discouraged  as  tending  to  pervert  the  due  course  of  justice  in  ^^.an 
civil  suits.  perty. 

These  are  the  dealings  which  are  held  void  as  amounting  to  or 
being  in  the  nature  of  champerty  or  maintenance.  The  principle 
of  the  law  on  this  head  has  been  defined  to  be  "  that  no  encou- 
ragement should  be  given  to  litigation  by  the  introduction  of 
parties  to  enforce  those  rights  which  others  are  not  disposed  to 

(a)  WUUtford  v.   Watson,  8  Ch.  [d)  Watford  &  Rtchnanstoorth  Ry. 

478,  per  Lord  Selborne,  C. ;  QUleU  Co.  v.  L.  &  N.  W.  Ry.  Co.  8  Eq.  231. 

v.  Thornton,  19  Eq.  699.  (e)  Scott  v.  Avery,  5  H.  L.  C.  81 1 ; 

(6)  Per  James,  L.  J.  in  LlaneUy  Scott  v.  Corporation  of  Liverpool,  3 

Ry.  and  Dock  Co.  v.  L.  4  It.  W.  De  G.  &  J.  334. 

Ry.  Co.  8  Ch.  at  p.  948.  (/)    Elliott    v.     Royal    Exchange 

(r)   Thompson  v.    Planet   Benefit  Assurance  Co.  L.  R.  2   Ex.    237 ; 

Building  Society,  15  Eq.  333.  Dawson  v.  Fitzgerald,  L.  R.  9  Ex.  7. 
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enforce"  (a).  Maintenance  is  properly  a  general  term  of  which 
champerty  is  a  species.  Their  most  usual  meanings  (together 
with,  certain  additions  and  distinctions  now  obsolete)  are  thus 
given  by  Coke : — 

"  First,  to  maintain  to  have  part  of  the  land  or  anything  out 
of  the  land  or  part  of  the  debt,  or  any  other  thing  in  plea  or 
suit ;  and  this  is  called  cairibipartia  [champart,  carnpi  partitid], 
champertie." 

The  second  is,  "when  one  maintaineth  the  one  side  without 
having  any  part  of  the  thing  in  plea  or  suit"  (b).  Champerty  may 
accordingly  be  described  as  "maintenance  aggravated  by  an 
agreement  to  have  a  part  of  the  thing  in  dispute"  (c). 

Agreements  falling  distinctly  within  these  descriptions  are 
punishable  under  certain  statutes  (d).  It  has  always  been  con- 
sidered, however,  that  champerty  and  maintenance  are  offences 
at  common  law,  and  that  the  statutes  only  declare  the  common 
law  with  additional  penalties  (e). 


Relation 
of  the 
statutes 
to  the 
common 
law,  and 
modern 
policy  of 
the  law. 


Whether  by  way  of  abundant  caution  or  for  other  reasons, 
the  law  was  in  early  times  applied  or  at  any  rate  asserted  with 
extreme  and  almost  absurd  severity  (/).  It  was  even  contended, 
as  we  had  occasion  to  see  in  the  last  chapter,  that  the  absolute 
beneficial  assignment  of  a  contract  was  bad  for  maintenance. 
The  modern  cases,  however,  proceed  not  upon  the  letter  of  the 
statutes  or  of  the  definitions  given  by  early  writers,  but  upon 
the  real  object  and  policy  of  the  law,  which  is  to  repress  that 
which  Knight  Bruce,  L.  J.  spoke  of  as  "  the  traffic  of  mer- 
chandising in  quarrels,  of  huckstering  in  litigious  discord," 
which  decent  people  hardly  require  legal  knowledge  to  warn  them 
from,  and  which  makes  the  business  and  profit  of  "  breedbates, 
barretors,  counsel  whom  no  Inn  will  own,  and  solicitors  estranged 
from  every  roll "  (g).     On  the  other  hand  the  Courts  have  not 


(a)  By  Lord  Abinger  in  Prosser  v. 
Edmonds,  1  Y.  &  C.  Ex.  481,  497. 

(6)  Co.  Lit.  368  b.  Every  cham- 
perty is  maintenance,  2  Ko.  Ab. 
11 9  R 

(c)  Bovill,  arg.  in  Sprye  v.  Porter, 
7  E.  &  B.  58,  26  L.  J.  Q.  B.  64. 

(d)  3  Ed.  1.  (Stat  Westm.  1)  c. 
25 ;  18  Ed.  1.  (Stat.  Westm.  2)  c. 
49 ;  28  Ed.  1.  st  1.  c.  11 ;  Stat  de 


Conspiratoribus,  temp,  incert;  20 
Ed.  3,c.  4  ;  1  Kic.  2.  c.  4  ;  7  Bic  2. 
c.  15:  and  32  H.  8.  c.  9,  of  which 
more  presently. 

(e)  PechcU  v.  Watson,  8M.AW. 
691,  700  ;  2  Ho.  Ab.  114  D. 

if)  See  Bacon's  Abridgment, 
Maintenance,  A.  (5.  250.) 

ig)  Peynell  v.  Sprye,  1  D.  M.  G. 
at  pp.  680,  686. 
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deemed  themselves  bound  to  permit  things  clearly  within  the 
mischief  aimed  at  any  more  than  to  forbid  things  clearly  without 
it.  They  have  in  fact  taken  advantage  of  the  doctrine  that  the 
statutes  are  only  in  affirmance  of  the  common  law  to  treat  them 
as  giving  indications  rather  than  definitions ;  as  bearing  witness 
to  the  general  "policy  of  the  law"  but  not  exhausting  or 
restricting  it.  It  is  not  considered  necessary  to  decide  that  a\ 
particular  transaction  amounts  to  the  actual  offence  of  champerty 
or  maintenance  in  order  to  disallow  it  as  a  ground  of  civil  - 
rights :  it  will  be  void  as  "  savouring  of  maintenance "  if  it 
clearly  tends  to  the  same  kind  of  mischief. 

The  cases  are  somewhat  numerous,  and  various  in  their 
special  circumstances.  A  full  examination  of  them  would 
lead  us  to  a  length  out  of  proportion  to  the  place  of  the  subject 
here  (a).  Their  general  effect,  however,  is  sufficiently  clear. 
Of  maintenance  pure  and  simple,  an  important  head  in  the  old 
books,  there  are  very  few  modern  examples;  almost  all  the 
decisions  illustrate  the  more  special  rule  against  champerty, 
namely  that  "  a  bargain  whereby  the  one  party  is  to  assist  the 
other  in  recovering  property,  and  is  to  share  in  the  proceeds  of 
the  action,  is  illegal"  (b).  On  this  head  the  rules  now  established 
appear  to  be  as  follows  : — 

(a)  An  agreement  to  advance  funds  or  supply  evidence  for  the  Rales  as 
recovery  of  property  in  consideration  of  a  remuneration  con-  *°  ^ham" 
tingent  on  success  and  proportional  to  or  be  paid  out  of  the  pro- 
perty recovered  is  void  (c). 

(/3)  A  solicitor  cannot  purchase  the  subject-matter  of  a  pending 
suit  from  his  client  in  that  suit  (<T) :  but  he  may  take  a  security 
upon  it  for  advances  already  made  and  costs  already  due  in  the 
suit  (e). 

(y)  Except  in  the  case  last  mentioned,  the  purchase  of  property 
the  title  to  which  is  disputed,  or  which  is  the  subject  of  a 
pending  suit,  or  an  agreement  for  such  purchase,  is  not  in  itself 

{a)  A  singularly  concise  and  ac-  Spryt  v.  Porter,  7E.&B.  58,  26  L. 

curate  statement  of  the  principal  J.  Q.  B.  64  ;  EutUy  v.  HuUey,  L.  R, 

decisions  down  to  1867  will  be  found  8  Q.  R  112. 
in  Leake  on  Contracts,  385-6.  (d)  Wood  v.  Dovmu,  18  Ves.  120  ; 

(6)  Per  Blackburn,  J.  Butley  v.  Simpson  v.  Lamb,  7  E.  &  B.  84. 
HutUy,  L.  R.8Q.B.  112.  (e)  Anderson  y.  Radctiffe  (Ex.  Ch.), 

(c)  Stanley  v.  Jones,  7  Bing.  869 ;  E.  B.  &  E.  806,  29  L.  J.  Q.  B.  128. 
Rtynell  v.  Spryt,  1  I).  M.  G.  660 ; 
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unlawful  (a) :  but  such  an  agreement  is  unlawful  and  void  if 
the  real  object  of  it  is  only  to  enable  the  purchaser  to  maintain 
the  suit  (b). 

We  proceed  to  deal  shortly  with  these  propositions  in  order. 

(a)  Agree-      a.  This  rule  was  laid  down  in  very  clear  terms  by  Tindal, 

furnish      ^'  ^'  ^  ^an^ey  v-  ^ones  (c)>  which  seems  to  be  the  first  of  the 

money  or    modern  cases  at  law. 

evidence 

forlitiga*        "A  bargain  by  a  man  who  has  evidence  in  his  own  possession 

tion  on       respecting  a  matter  in  dispute  between  third  persons  and  who  at  the 

termSOf  «.•  *  i.i.Ai_  r  •  -j 

8ju|i.  same  time  professes  to  have  the  means  of  procuring  more  evidence, 

property     to  purchase  from  one  of  the  contending  parties,  at  the  price  of  the 

recovered    evidence  which  he  so  possesses  or  can  procure,  a  share  of  the  sum  of 

money  which  shall  be  recovered  by  means  of  the  production  of  that 

very  evidence,  cannot  be  enforced  in  a  Court  of  law." 

It  is  quite  immaterial  for  this  purpose  whether  any  litigation 
is  already  pending  or  not,  although  the  offence  of  maintenance 
is  properly  maintaining  an  existing  suit,  not  procuring  one  to  bo 
commenced.  It  is  obvious  that  the  mischief  is  even  greater  in 
the  case  where  a  person  is  instigated  by  the  promise  of  indemnity 
in  the  event  of  failure  to  undertake  litigation  which  otherwise  he 
would  have  not  thought  of.  If  a  person  who  is  in  actual  posses- 
sion of  certain  definite  evidences  of  title  proposes  to  deliver  them 
to  the  person  whose  title  they  support  on  the  terms  of  having  a 
certain  share  of  any  property  that  may  be  recovered  by  means  of 
these  evidences,  there  being  no  suit  depending,  and  no  stipula- 
tion for  the  commencement  of  any,  this  is  not  unlawful :  for 
litigation  is  not  necessarily  contemplated  at  all,  and  in  any  caso 
there  is  no  provision  for  maintaining  any  litigation  there  may 
Verbal  be  (d).  But  it  is  in  vain  to  put  the  agreement  in  such  a  form 
*V*B  <ctual  ^  ^ncse  terms  are  only  colourable  (c),  and  the  real  agreement  is 
to  supply  evidence  generally  for  the  maintenance  of  an  intended 
suit:  the  illegal  intention  may  bo  shown,  and  the  transaction 
will  be  held  void  (d).     Still  less  can  the  law  be  evaded  by 

(a)  Hunter  v.  Daniel,  4  Ha.  420  ;  (c)  7  Bing.  369,  377. 

Knight  v.  Bowyer,  2  De  G.  &  J.  421,  (d)  Sprye  v.  Porter,  7  E.  &  B.  58, 

444.  26  L.  J.  Q.  B.  64. 

(b)  Prosser  v.  Edmonds,  1  Y.  &  C.  (e)  An  a  matter  of  fact,  it  is  ex- 
Ex.  481  ;  Harrington  v.  Long,  2  My.  tremely  difficult  to  suppose  that  they 
&  K.  590  ;  I)t  Hogkton  v.  Money,  2  could  ever  be  otherwise. 

Ch.164. 
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slighter  variations  in  the  form  or  manner  of  the  transaction  :  for 
instance,  an  agreement  between  solicitor  and  client  that  the 
solicitor  shall  advance  funds  for  carrying  on  a  suit  to  recover 
possession  of  an  estate,  and  in  the  event  of  success  shall  receive 
a  sum  above  his  regular  costs  "according  to  the  interest  and 
benefit "  acquired  by  the  possession  of  the  estate,  is  as  much  void 
as  a  bargain  for  a  specific  part  of  the  property  (a).  So  where  a 
solicitor  was  to  have  a  percentage  of  the  fund  recovered  in  a 
suit,  it  was  held  to  be  not  the  less  champerty  because  he  was  not 
himself  (and  in  fact  could  not  be)  the  solicitor  in  the  suit,  but 
employed  another  (b). 

An  agreement  by  a  solicitor  with  a  client  simply  to  charge 
nothing  for  costs  in  a  particular  action  is  not  champerty  (c). 

/J.  This  rule  came  to  be  laid  down  in  a  somewhat  curious  way.  (W  ?°licj\ 
Li  Wood  v.  Doicnes  (d)  Lord  Eldon  set  aside  a  purchase  by  a  can»t  pur_ 
solicitor  from  his  client  of  the  res  litigiosa,  partly  on  the  ground  chase  sub- 
of  maintenance.     But  it  is  to  be  noted  as  to  this  ground  that  the  Jf  thewut  , 
agreement  for  sale  was  in  substitution  for  a  previous  agreement  from  his 
which  clearly  amounted,  and  which  the  parties  had  discovered  mj^ajio- " 
to  amount,  to  maintenance :   and  the  Court  appears  to  have  nitons, 
inferred  as  a  fact  that  it  was  all  one  illegal  transaction,  and  the 
sale  merely  colourable  (e).      The   other  ground,  which   alone 
would  have  been  enough,  was  the  presumption  of  undue  influence 
in  such  a  transaction,  arising  from   the  fiduciary  relation   of 
solicitor  and  client  (of  which  we  shall  speak  in  a  subsequent 
chapter).     The  Court  of  Queen's  Bench,  however,  in  Simpson  v.) 
Lrunb  (/)  followed  Wood  v.  Dotrnes  as  having  laid  down,  as  a  S- 
mattcr  of  the  "  policy  of  the  law,"  the  positive  rule  above  stated.  J 
In  Anderson  v.  Radcliffe  (,'/)  unanimous  judgments  in  both  the' 
Q.  B.  and  the  Ex.  Ch.  added  the  qualification  that  a  conveyance 


\ 


{a)  EarU  v.  Hojncood,  9  C.  B.  N.  S.  (c)  Cp.  Sprye  v.  Porter,  supra.    In 

566,  30  L.  J.  C.  P.  217.  Wood  v.  Downu  the  parties  do  not 

(6)  Strange  v.  Brennan,  15  Sim.  seem  to  have  even  kept  the  original 

346,  2  C.  P.  Cooper  (temp.  Gotten-  and  real  agreement  off  the  face  of 

ham)  1.     The  agreement  was  made  the  transaction  in  its  ultimate  shape, 

with  a  solicitor  in  Ireland,  not  being  See  p.  123.     It  is  to  be  regretted 

a  solicitor  of  the  English  Court  of  that  the  reporter  did  not  preserve 

Chancery,   and  the  fund  to  be  re-  the  full  statement  of  the  facts  (p. 

covered  was  in  England.  1 22)  with  which  the  judgment  opened. 

{r)  Jennings  v.  Johnson,  L.  R.  8  (/)  7  E.  &  B.  84. 

C  P.  425.  0/)  E.  B.  &  E.  806,  28  L.  J.  Q.  B. 

(d)  18  Ves.  120.  32,  29  /6.  128. 

T 
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by  way  of  security  for  past  expenses  is  nevertheless  good.     The 
Court  of  Exchequer  Chamber  showed  a  decided  opinion  that 
Simpson  v.  Lamb  had  gone  too  far,  but  without  positively  dis- 
approving it.      In  Knight  v.  Bowijer,  again,  Turner,  L.  J.  saidNN 
"  I  am  aware  of  no  rule  of  law  which  prevents  an  attorney  from, 
purchasing  what  anybody  else  is  at  liberty  to  purchase,  subject 
of  course,  if  he  purchases  from  a  client,  to  the  consequences  of    J 
that  relation"  (a).     But  the  case  before  the  Court  was  not  the  / 
purchase  by  a  solicitor  from  his  client  of  the  subject-matter  of  a  '.. 
suit  in  which  Jw  was  solicitor;  Simpson  v.  Lamb,  therefore,  was  / 
only  treated  as  distinguishable  (a).     The  case  must  at  present  be  \ 
considered  a  subsisting  authority,  but  anomalous  and  not  likely 
to  be  at  all  extended  (b).  -' 

(y)  Pur-         y.  As  to  the  purchase  of  tilings  in  litigation  in  general,  the  . 

chase  of      authorities   cannot  all   be  reconciled   in   detail.     But   the  dis- 
Bubject- 

inatterof    tinction  which  runs  through  them  all  is  to  this  effect.     The 
litigation  ^  question  in  every  case  is  whetber  the  real  object  be  to  acquire  an 
unlawful,    interest  in  property  for  the  purchaser,  or  merely  to  speculate  in 
litigation  on  the  account  either  of  the  vendor  and  purchaser 
jointly  or  of  the  purchaser  alone.     It  is  not  unlawful  to  pur- 
chase   an    interest   in    property  though   adverse   claims   exist 
which  make  litigation  necessary  for  realizing  that  interest:  but  it 
is  unlawful  to  purchase  an  interest  merely  for  the  purpose  of 
But  is  un-  litigation.     In  other  words,  the  sale  of  an  interest  to  which  a 
lawful  if     1%£gnt  ^  gue  -s  incijenfc  [3  g00d  (<•)  :  but  the  sale  of  a  mere  right 
intention  is  to  sue  is  bad  (cZ). 

to  acquire       ^  man  wno  j^  conyeye(l  property  by  a  deed  voidable  in\ 
right  to      equity  retains  an  interest  not  only  transmissible  by  descent  or 
8Ue"  devise,  but  disposable  inter  vivos  without  such  disposition  being  ■' 

champerty.  But  "the  right  to  complain  of  a  fraud  is  not  a 
marketable  commodity,"  and  an  agreement  whose  real  object  is 
the  acquisition  of  such  a  right  cannot  be  enforced  (e). 


(a)  2  De  G.  &  J.  at  p.  445.          ^  &  C.  Ex.  481  (the  main  part  of  Lord 

(6)  Cp.  however  the  Austrian  Civil  Abinger'8  judgment  is  extracted  in 

Code,  which  makes  such  agreements  a  note  to  Story,  Eq.  Jur.  §  1040 A.) 

void  (§  879.)  (c)  Prober  v.  Edmonds;  De  Hogh- 

(c)  Dickinson  v.  Burrell,  1   Eq.  ton  v.  Money,  2  Ch.  164, 169.     Cp. 
337,  342.  HiU  v.  Boyle,  4  Eq.  260. 

(d)  lb.;  Protser  v.  Edmonds,  1  Y. 
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The  payment  of  the  price  being  made  contingent  on  the 
recovery  of  the  property  is  probably  under  any  circumstances  a 
sufficient,  but  is  by  no  means  a  necessary,  condition  of  the  Court 
being  satisfied  that  such  is  the  real  object.  If  the  purchase  is 
made  while  a  suit  is  actually  pending,  the  circumstance  of  the 
purchaser  indemnifying  the  vendor  against  costs  may  be 
material,  but  is  not  alone  enough  to  show  that  the  bargain  is  in 
truth  for  maintenance  (a).  But  the  only  view  which  on  the 
whole  seems  tenable  is  that  it  is  a  question  of  the  real  intention 
to  be  collected  from  the  facts  of  each  case,  for  arriving  at  which 
few  or  no  positive  rules  can  be  laid  down. 

There  is  no  champerty  in  an  agreement  to  enable  the  bona  fide 
purchaser  of  an  estate  to  recover  for  rent  due  or  injuries  done  to 
it  previously  to  the  purchase  (b). 

It  has  been  decided  in  several  modern  cases  that  the  purcbashrurchaue 
of  shares  in  a  company  for  the  purpose  of  instituting  a  suit  atl^     *n*l!l 
one's  own  risk  to  restrain  the  governing  body  of  the  company fwithinten- 
from  acts  unwarranted  by  its  constitution  cannot  be  impeached  lon  to  8Ue 

J  l  company 

as  savouring  of  maintenance  (c).     It  is  worth  while  to  note  thalfor  director 
it  was  recognized  as  long  ago  as  21  Ed.  3  that  a  purchase  of  pro-/  "J,™^ ,r " 
perty  pending  a  suit  affecting  the  title  to  it  is  not  of  itself  mainte- 
champerty  :     "  If  pending  a  real  action  a  stranger  purchases  thefnancc* 
land  of  tenant  in  fee  for  good  consideration  and  not  to  maintain) 
the  plea,  this  is  no  champerty"  (d). 

The  statute  32  H.  8,  c  9,  "  Against  maintenance  and  embra-  Stat.  32 II. 
eery,  buying  of  titles  &c.,"  deserves  special  mention.  After  reciting  jj0^e  9" 
the  mischiefs  of   "  maintenance  embracery  champerty  suborna-  shall  buy, 
tion  of  witnesses  sinister  labour  buying  of  titles  and  pretensed  ^nXr*' ' 
rights  of  persons  not  being  in  possession/1  and  confirming  all  any  right 
existing  statutes  against  maintenance,  it  enacts  that : —  unless  tte 

u  No  person  or  persons,  of  what  estate  degree  or  condition  so  ever  *e,ler#  natn 
he  or  they  be,  shall  from  henceforth  bargain  buy  or  sell,  or  by  any 

(a)  Harrington  v.  Long,  2M.&K.  (&)  Per  Cur.  (Ex.  Ch.),   Williams 

590,  as  corrected  by  Knight  y.  Bovyer,  v.  Protkeroe,  5  Bing.  309,  314. 
supra,  and  see  Hunter  v.  Daniel,  4  (c)  See  Bhxam  v.  Mctrop.  Ry.  Co. 

Ha.  at  p.  430.    But  the  true  ground  3  Ch.  at  p.  353.  Supra,  p.  105. 
of  the  case  seems  the  same  as  in  (d)  2  Ro.  Ab.  113B. ;  Y.  B.  21  E. 

Prosser  v.  Edmonds  and  De Hoghtonv.  3. 10,  pi.  33  [cited  as  52  in  Rollc]; 

Money,  namely  that  the  real  object  but  in  50  Ass.  323,  pL  3,  the  general 

-was  to  give  the  purchaser  a  locus  opinion  of  the  Serjeants  is  contra. 


standi  to  act  aside  a  deed  for  fraud. 
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possession  ways  or  meaus  obtai  n  get  or  have,  any  pretensed  rights  or  titles,  or 

or  taken     take  promise  grant  or  covenant  to  have  any  right  or  title  of  any 

f  r  one°       person  or  persons  in  or  to*  any  manors  lands  tenements  or  heredita- 

year.  ments,  but  if  such  person  or  persons  which  shall  so  bargain  sell  give 

grant  covenant  or  promise  the  same  their  antecessors  or  they  by 

whom  he  or  they  claim  the  same  have  been  in  possession  of  the  same 

or  of  the  reversion  or  remainder  thereof  or  taken  the  rents  or  profits 

thereof  by  the  space  of  one  whole  year  next  before  the  said  bargain 

covenant  grant  or  promise  made  " — 

Penalty  on  pain  of  forfeiture  of  the  whole  value  of  the  lands  (s.  2), 
an  saving,  ^^^g  j.ne  rjgn{.  0f  p0rsong  jn  lawful  possession  to  buy  in  adverse 
claims  (s.  4).  There  is  no  express  saving  of  grants  or  leases  by 
persons  in  actual  possession  who  have  been  so  for  less  than  a 
year :  but  either  the  condition  as  to  time  applies  only  to  receipt 
of  rents  or  profits  without  actual  possession,  or  at  all  events 
the  intention  not  to  touch  the  acts  of  owners  in  possession  is 
obvious  («). 

Dealings         This,  like  the  other  statutes  against  maintenance  and  cham- 
within  the  Pertv>  ls  s&^  *°  De  ^  affirmance  of  the  common  law  (a).     It  "  is 
statute.      formed  on  the  view  that  possession  should  remain  undisturbed, 
menttore-  Dealings  with  property  by  a  person  out  of  possession  tend  to 
cover  and   disturb  the  actual  possession  to  the  injury  of  the  public   at 
perty?        large  "  (b).    It  is  immaterial  whether  the  vendor  out  of  possession 
has  in  truth  a  good  title  or  not  (a).     An  agreement  between  two 
persons  out  of  possession  of  lands,  and  both  claiming  title  in 
them,  to  recover  and  share  the  lands,  is  contrary  to  the  policy  of 
this  statute,  if  not  champerty  at  common  law :  therefore  where 
co-plaintiffs  had  in  fact  conflicting  interests,  and  it  was  sought 
to  avoid  the  resulting  difficulty  as  to  the  frame  of  the  suit  by- 
stating  an  agreement  to  divide  the  property  in  suit  between 
them,  this  device  (which  now  would  in  any  case  be  disallowed  on 
more  general  grounds  (c) )  was  unavailing ;  for  such  an  agreement, 
had  it  really  existed,  would  have  been  unlawful,  and  would  have 
subjected  the  parties  to  the  penalties  of  the  statute  (d). 

{a)  By  Mountague,   C.   J.    Par-  (r)  See  Cooke  v.  Cooke,  4  D.  J.  S. 

tridge  v.  Strange,  Plowd.  88,  cited  704  ;  Pryse  v.  Pryse,  15  Eq.  86. 

in  Doe  d.  William*  v.  Evans,  1  C.  B.  (d)   Cholmondeley   v.    Clinton,    4 

717 ;  ib.  89.  Bligh  1,  43,  82,  per  Lord  Eldon  and 

(6)  Per  Lord  Redesdale,  Cholmon-  Lord  Bedesdale. 
deity  v.  Clinton,  4  Bligh,  at  p.  75. 
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Where  after  the  death  of  a  lessee  a  stranger  had  entered,  and  Sale  of 
remained  many  years  in  possession,  a  sale  of  the  term  hy  the  *J*™  b7 
administrator  of  the  lessee  was  held  void  as  contrary  to  the  sta-  trator  out 
tute,  although  in  terms  it  only  forbids  sales  of  pretended  rights  °.f  P084**- 
&c.  under  penalties,  without  expressly  making  them  void  (a). 
But  the  sale  of  a  contingent  right  or  a  mere  expectancy,  not  genu  sale 
being  in  the  nature  of  a  claim  adverse  to  any  existing  possession,  J*  non" 
is  not  forbidden.     The  sale  of  a  man's  possible  interest  as  tm>«xpec- 
devisee  of  a  living  owner,  on  the  terms  that  he  shall  return  the  H"lcy» 
purchase-money  if  he  does  not  become  the  devisee,  is  not  bad; 
either  at  common  law  as  creating  an  unlawful  interest  in  the  pre-  r 
sent  owner's  death,  or  as  a  bargain  for  a  pretended  title  under/ 
the  statute  (b).     By  the  civil  law,  however,  such  contracts  arc; . 
regarded  as  contra  bono*  mores.     "  Huiusmodi  pactiones  odiosac , 
videntur  et  plenae  tristissimi  et  periculosi  eventus,"  we  read  in  a 
rescript  of  Justinian  on  an  agreement  between  expectant  co-heirs 
as  to  the  disposal  of  the  inheritance.     The  rescript  goes  on,  quite 
in  the  spirit  of  our  own  statute,  to  forbid  in  general  terms  all 
dealings  "  in  alienis  rebus  contra  domini  voluntatem  "  (C.  2.  3. 
depactis,  30)  (r). 

Proceedings  in  lunacy  seem  not  to  be  within  the  general  rules  Proceed- 
as  to  champerty,  as  they  are  not  analogous  to  ordinary  litigation,  iuuacv  not 
and  their  object  is  the  protection  of  the  person  and  property  of  within  the 
the  lunatic,  which  is  in  itself  to  l>e  encouraged  ;  and  "  this  object  against 
would  in  many  cases  be  impeded  rather  than  promoted  by  hold-  chain- 
ing that  all  agreements  relative  to  the  coats  of  the  proceedings  or 
the  ultimate  division  of  the  proj>erty  were  void"  ('/). 

As  to  maintenance  in  general,  maintenance  in  the  strict  and  pro-  Mainte- 
per  sense  is  understood  to  mean  only  the  maintenance  of  an  exist-  j^JJ^j" 
ing  suit,  not  procuring  the  commencement  of  a  new  one.    But  the 

(a)  Doe  d.  Williams  v.  Emus,  1  also  expressly  forbids  the  alienation 
O.  B.  717,  14  L.  J.  C.  P.  237.  Cp.  of  an  expected  inheritance  or  legacy, 
above  as  to  the  construction  of  pro-  In  Roman  law  the  rule  that  the  in- 
hibitory statutes  in  general,  p.  236.  heritance  of  a  living  person  could 

(b)  Cook  v.  Field,  15  Q.  B.  460,  not  be  sold  is  put  only  on  the  tech-  ' 
19  L.  J.  Q.  B.  441.  nical  ground  "quia  in  rerum  natura 

*     (c)  By  the  French  Code  Civil,  art.  non  sit  quod  venierit "  (D.  18.  4.  de 

:  1600  (followed  by  the  Italian  Code,  hered.  vel  actione  vendita,  1,  and  see 

>art.  1460)    "  On  ne  peut  vendre  la  tod.  tit.  7-11.) 
^  succession  d'une  personne  vivante,  {d)  Perm  v.  Perue,  7  CL  &  F. 

mime  de  ton  consevtement : "  cp.  791,  279,  316,  per  Lord  Cottenbam. 
Ml 30.     The  Austrian  Code  (§  879) 
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distinction  is  in  practice  immaterial  even  in  the  criminal  law  (a). 
It  is  of  more  importance  that  a  transaction  cannot  be  void  for 
champerty  or  maintenance  unless  it  be  "  something  against  good 
policy  and  justice,  something  tending  to  promote  unnecessary 
litigation,  something  that  in  a  legal  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive  in  the  same  sense  is  neces- 
sary" (b).  Therefore,  for  example,  a  transaction  cannot  be  bad 
for  maintenance  whose  object  is  to  enable  a  principal  or  other 
person  really  interested  to  assert  his  rights  in  his  own  name  (&). 
Nor  is  it  maintenance  for  several  persons  to  agree  to  defend  a  suit 
in  the  result  of  which  they  have,  or  reasonably  believe  they  have 
a  common  interest  (c).  But  a  bargain  to  have  a  share  of  pro- 
perty to  be  recovered  in  a  suit  in  consideration  of  maintaining 
the  suit  by  the  supply  of  money  and  evidence  is  not  saved  from 
being  champerty  by  the  party's  having  a  mere  collateral  interest 
in  the  result  of  the  suit  (d). 

Certain  Lineal  kinship  in  the  first  degree  or  apparent  heirship,  and 

will  justify  *°  a  c61**"11  extent,  it  seems,  any  degree  of  kindred  or  affinity,, 
main-         or  the  relation  of  master  and  servant,  may  justify  acts  which  asV 
buTnot      between  strangers  would  be  maintenance  :  but  blood  relationship  J 
champerty  will  not  justify  champerty  (e). 

c.  Public       c.  As  to  matters  touching  legal  duties  of  individuals  in  the 
!<«raiya8t0  P°rformance  °f  which  the  public  have  an  interest, 
duties  of 

indivi-  Certain  kinds  of  agreements  are  or  have  been  considered  un- 

duals.  ° 

lawful  and  void  as  providing  for  or  tending  to  the  omission  of 

duties  which  are  indeed  duties  towards  individuals,  but  such  that 

their  performance  is  of  public  importance.     To  this  head  must 

Agree-       bo  referred  the  rule  of  law  that  a  father  cannot  by  contract 

■  cuttod^or  dePrive  himself  of  the  right  to  the  custody  of  his  children  (/), 

education    or  of  his  discretion  as  to  their  education.     He  "  cannot  bind 

of  children.  hjmseif  conclusively  by  contract  to  exercise  in  all  events  in  a 

particular  way  rights  which  the  law  gives  him  for  the  benefit 

(a)  See  Wood  v.  Dowries,  18  Ves.  (d)  Hutky  v.  BttOey,  L.  R  8  Q. 
at  p.  125.  B.  112. 

(b)  Fucker  v.  Kamala  Naicker,  8  (c)  HutUy  v.  Hutley,  L.  R  8  Q. 
Moo.  Ind.  App.  170,  187.  B.  112.    See  2  Ro.  Ab.  115-116. 

(c)  Findon  v.  Parker,  11  M.  &  W.  (/)  Re  Andrews,  L.  R  8  Q.  B.  158, 
675.    Cp.  2  Ro.  Ab.  115  G.  and  authorities  there  collected. 
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of  his  children  and  not  for  his  own."  And  on  agreement  to 
that  effect — such  as  an  agreement  made  hcfore  marriage  between 
a  husband  and  wife  of  different  religions  that  boys  shall  be 
educated  in  the  religion  of  the  father,  and  girls  in  the  religion  of 
the  mother — cannot  be  enforced  as  a  contract  either  at  law  or  in , 
equity  (a). 

After  the  father's  death  Courts  of  Equity  have  a  certain 
discretion.  The  children  are  indeed  to  be  brought  up  in 
his  religion,  unless  it  is  distinctly  shown  by  special  circum- 
stances that  it  would  be  contrary  to  the  infant's  benefit  (b). 
When  such  circumstances  are  in  question,  however,  the  Court 
may  inquire  "  whether  the  father  has  so  acted  that  he  ought  to 
be  held  to  have  waived  or  abandoned  his  right  to  have  his  chil- 
dren educated  in  his  own  religion n ;  and  in  determining  this 
the  existence  of  such  an  agreement  as  above  mentioned  is  mate- 
rial (c).  The  father's  conduct  in  giving  up  the  maintenance, 
control,  or  education  of  his  children  to  others  may  not  only 
leave  the  Court  free  to  make  after  his  death  such  provision  as 
seems  in  itself  best ;  it  may  preclude  him  even  from  asserting 
his  rights  in  his  lifetime  (d). 


epara- 
tion  deeiR 


Clauses  in  separation  deeds  or  agreements  for  separation,  pur-  In  sei 
porting  to  bind  the  father  to  give  up  the  general  custody  of  his 
children  or  some  of  them,  have  for  the  like  reasons  been  held 
void ;  and  specific  performance  of  an  agreement   to  execute  a 
separation  deed   containing  such  clauses  has  been  refused  (e). 
In  one  case,  however,  such  a  contract  can  be  enforced ;  namely  • 
where  there  has  been  such  misconduct  on  the  father's  part  that  ) 
the  Court  would  have   interfered  to  take  the  custody  of  the   \ 
children  from  him  in  the  exercise  of  its  appropriate  jurisdiction  _, 
and  on  grounds  independent  of  contract.     The  general  rule  is 
only  that  the  custody  of  children  cannot  be  made  a  mere  matter 
of  bargain,  not  that  the  husband  can  in  no  circumstances  bind 
himself  not  to  set  up  his  paternal  rights  (/). 

(a)  Andrews  v.  Salt,  8  Ch.  622, 636.       G.  &  J.  249,  259.  As  to  the  validity 

(b)  Hawksworth  v.  Havchsworth,  6      of  partial  restrictions  of  the  hus- 
Ch.  539.  band's  right,  Hamilton  v.  Hector,  6 

(c)  Andrtwt   v.   Salt,   8  Ch.    at  Ch.  701,  13  Eq.  511. 
p.  687.  (/)  Swift  v.  Swift,  4  D.  F.  J.  710, 

(d)  Lyons  v.  Blenkin,   Jac.  245,  714;  and  see  the  remarks  in  6  Ch. 
255,  263.  705, 13  Eq.  520. 

(<?)  Vansittart  v.  Vanrittart,  2  De 
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36  Vict.         The  law  on  this  point  is  now  modified  by  the  Act  36  VictTl 
c.  12,  s.  2.  c.  |2,  which  enacts  (s.  2)  that  \ 

"No  agreement  contained  in  any  separation  deed  between  the(' 
father  and  mother  of  an  infant  or  infants  shall  be  held  to  be  invalidl 
by  reason  only  of  its  providing  that  the  father  of  such  infant  or^ 
infants  shall  give  up  the  custody  or  control  thereof  to  the  mother  : 
Provided  always  that  no  Court  shall  enforce  any  such  agreement  if 
the  Court  shall  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the  I 
infant  or  infants  to  give  effect  thereto."  ' 

On  this  ^        The  objections  formerly  entertained  (as  we  have  seen)  first 

5j£J"the     against  separation  deeds  in  general,  and  afterwards  down  to  quite 

doctrines    recent  times  against  giving  full  effect  to  them  in   Courts  of 

ration8^*"  Equity,  were  based  in  part  upon  the  same  sort  of  grounds  :  and 

deeds  in     so  are  the  reasons  for  which  agreements  providing  for  a  future 

gene     '     separation  have  always  been  held  invalid.     For  not  the  parties 

alone,  but  society  at  large  is  interested  in  the  observance  of  the 

duties  incident  to  the  marriage  contract,  as  a  matter  of  public 

example  and  general  welfare. 

and  as  to        Considerations  of  the  same  kind  enter  into  the  policy  of  the 
offices         *aw  w^  resPec*i  ^0  *ne  8a*e  °f  offices,  also  spoken  of  above. 

Such  transactions  clearly  involve  the  abandonment  or  evasion  of 

distinct  legal  duties. 

Insurance  On  similar  grounds,  again,  seamen's  wages,  or  any  remunera- 
wages?6  ^ion  *n  ^eu  °^  8Ucn-  waSes>  cannot  be  the  subject  of  insurance  at 
common  law  (a).  The  reason  of  this  is  said  to  be  "  that  if  the 
title  to  wages  did  not  depend  upon  the  earning  of  freight  by  the 
performance  of  the  voyage,  seamen  would  want  one  great  stimulus 
to  exertion  in  times  of  difficulty  and  danger  "  (b).  This  reason 
however  is  removed  in  England  by  the  Merchant  Shipping  Act 
1854,  (17  &  18  Vict.  c.  104,  s.  183)  which  makes  the  right  to 
wages  independent  of  freight  being  earned.  The  question  has 
not  yet  presented  itself  for  decision  whether  the  rule  founded 
upon  it  is  to  be  considered  as  removed  also. 

p.  Public        d.  As  to  agreements  unduly  limiting  the  freedom  of  indivi- 
£E75  ^al  action. 

individual       There  are  certain  points  in  which  it  is  considered  that  the 
action. 

(a)    Webster  v.  De  Tattet,  7   T.  (6)  Kent,  Comm.  3.  269. 

R.  157. 
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choice  and  free  action  of  individuals  should  be  as  unfettered  as 
possible.  As  a  rule  a  man  may  bind  himself  to  do  or  omit,  or  to 
procure  another  to  do  or  omit,  anything  which  the  law  does  not 
forbid  to  be  done  or  left  undone.  The  matters  as  to  which  this 
power  is  specially  limited  on  grounds  of  general  convenience 
are  : — 

(a)  Marriage. 

(ft)  Testamentary  dispositions. 

(y)  Trade. 

a.  Marriage  is  a  thing  in  itself  encouraged  by  the  law  ;  the  (a)  Mar- 
marriage  contract  is  moreover  that  which  of  all  others  should  be  ?JP'  • 
the  result  of  full  and   free  consent.     Certain  agreements  are  brokage " 
therefore  treated  as  against  public  policy  either  for  tending  to  J*!^ 
impede    this   freedom   of    consent    and    introduce    unfit    and  void, 
extraneous  motives  into  the  contracting  of  particular  marriages, 
or  for  tending  to  hinder  marriage  in  general.     The  first  class  are 
the  agreements  to  procure  or  negotiate  marriages   for  reward 
which   are  known   as  marriage   brokage   contracts.     All  such' 
agreements  are  void  (a),  and  services  rendered  without  request  in 
procuring  or  forwarding  a  marriage  (at  all  events  a  clandestine  or 
improper  one)  are  not  merely  no  consideration,  but  an  illegal 
consideration,    for  a  subsequent  promise    of    reward;    which 
promise,  even  if  under  seal,  is  therefore  void  (b).     The  law  is 
said  to  be  comparatively  modern  on  this  head  :  however  that 
may  be,  we  venture  to  think  that  for  practical  purposes  and  in 
the  present  state  of  society  it  has  already  become  needless  to  say 
much  of  it  (c). 

The  Austrian  Code  agrees  with  our  law  (§  879). 

We  pass  on  to  the  second  class,  agreements  "  in  restraint  of  Agree- 
marriage  "  as  they  are  called.     An  agreement  by  a  bachelor  or  generai 
spinster  not  to  marry  at  all  is  clearly  void  (d) ;  so,  it  seems,  would  restraint 
be  a  bare  agreement  not  to  marry  within  a  particular  time  (r).  rf™  void. 

(a)  E.g.  Cole  v.  Gibson,  1  Ves.  Sr.  stitution  preserved  only  in  a  Greek 
503.    See  Story,  Eq.  Jur.,  §§  260  sqq.  epitome :  C.  5. 1.  de  sponsalibus  &c. ,  6. 

(b)  Williamson  v.  Gibson,  2  Sch.  &  (tf)  Lowe  v.  Peers,  Wilmot  371  : 
L.  357.  where  it  is  said  that  it  is  a  contract 

(c)  In  the  Roman  law  these  con-  to  omit  a  moral  duty,  and  "  tends 
tracts  were  good  apart  from  special  to  depopulation,  the  greatest  of  all 
legislation  :  they  were  limited  as  to  political  sins." 

amount  (though  with  an  expression  (e)  Hartley  v.  Rice,  10  East  22  (a 

of  general  disapproval)  by  a  con-      wager). 
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In  Lowe  v.  Peers  (a)  a  covenant  not  to  many  any  person  other 
than  the  covenantee  was  held  void.  A  promise  to  marry  nobody 
but  A*  B.  cannot  be  construed  as  a  promise  to  marry  A.  B.  and  is 
thus  in  mere  restraint  of  marriage :  and  even  if  it  could,  it 
was  thought  doubtful  whether  an  unilateral  covenant  to  marry 
A.  B.  would  be  valid,  A  B.  not  being  bound  by  any  reciprocal 
promise  (6).  Lord  Mansfield  threw  out  the  opinion  (not  "with- 
out followers  in  our  own  time)  (c),  that  even  the  ordinary  con- 
tract by  mutual  promises  of  marriage  is  not  free  from  mischievous 
consequences.  The  decision  was  affirmed  in  the  Exchequer 
Chamber,  where  it  was  observed  that  : — 

"Both  ladies  and  gentlemen  .  .  .  frequently  are  induced  to 
promise  not  to  marry  any  other  persons  but  the  objects  of  their 
present  passion  ;  and  if  the  law  should  not  rescind  such  engagements, 
they  would  become  prisoners  for  life  at  the  will  of  most  inexorable 
jailors — disappointed  lovers  M  (rf). 

We  do  not  know  of  any  express  decision,  but  it  may  be 
gathered  from  the  analogy  of  the  cases  on  conditions  that  a  con- 
tract not  to  marry  some  particular  person,  or  any  person  of  some 
particular  class,  would  be  good  unless  the  real  intention  appeared 
to  be  to  restrain  marriage  altogether  ;  and  that  a  contract  by  a 
As  to  eon-  widow  not  to  marry  at  all  would  probably  be  good  (e).     The 
dition*  in    learning  of  conditions  in  restraint  of  marriage  (which  always  or 
marriage,    almost  always  occur  in  wills)  does  not  properly  fall  within  our 
subject.     Nevertheless  it  may  be  worth  while  to  give  a  summary 
statement  of  what  is  believed  to  be  the  result  of  the  authorities. 

Conditions  in  restraint  of  marriage  :— 
If  precedent,  are  with  trifling  exceptions  (if  any)  valid  as  to  both 

real  and  personal  estate. 
If  subsequent, — 
General  restraint.    Good,  it  seems,  as  to  real  estate  :  (see  1  Atk. 

380,  n.)    Bad  as  to  personal  estate  (/)  or  mixed  fund  (or  a  fund 

arising  only  from  sale  of  realty,  semble) :  Belluirs  v.  Bellairs,  18  Eq.  510 

— and  this  whether  there  is  a  gift  over  or  not. 

(a)  4  Burr.  2225,  in  Ex.  Ch.  Wilm.  Hall  v.  WrigM,  E.  B.  &  E.  at  p.  788, 

864.  29  L.  J.  Q.  B.  at  p.  49. 

(6)  But  of  this  qu.  :  for  a  refusal  (d)  Wilm.  371. 

by  A.  B.  to  marry  onrequest  within  (e)  See  Scott  v.  Tyler  in  2  Wh.  & 

a  reasonable  time  would  surely  dis-  T.  L.  G.  and  notes, 
charge    the    promisor   on    general  (/)  For  a  general  account  of  the 

principles.  doctrine  as  to  personalty  see  Morlty 

(c)  4  Burr.  2230  ;  per  Martin,  B.  v.  Rennoldson,  2  Ha.  570. 
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Particular  restraint.  Good  as  to  real  estate  (1  Bo.  Ab.  418,  X 
pL  6} ;  and  good  as  to  personal  estate  if  there  is  a  gift  over,  otherwise  not 

These  rales  do  not  apply  to  conditions  restraining  the  marriage  of 
a  widow  (whether  of  the  testator  or  of  any  other  person) :  Newton  v. 
Jfartden,  2  J.  &  H.  356  (a) : 

Nor  to  conditional  limitations  (as  a  gift  until  marriage)  in  a  disposi- 
tion of  either  real  or  personal  estate. 

The  Master  of  the  Rolls  observed  in  a  late  case  (b)  that  the 
rule  against  conditions  in  restraint  of  marriage,  at  first  adopted 
from  the  ecclesiastical  courts  on  grounds  of  public  policy,  has 
been  so  modified  in  its  application  by  courts  of  equity  that  it 
can  now  be  treated  only  as  an  arbitrary  rule  of  construction.  A 
glance  at  the  statement  above  will  show,  if  we  may  be  allowed 
to  say  so,  the  complete  justness  of  the  remark.  By  the  law  of 
France  promises  of  marriage  are  invalid,  "comme  portant 
atteinte  a  la  liberie*  illimitee  qui  doit  exister  dans  les  manages  "  : 
nevertheless  if  actual  special  damage  (prejudice)  can  be  shown 
to  have  resulted  from  non-fulfilment  of  the  promise,  the  amount 
of  it  can  be  recovered,  it  would  seem  as  due  ex  delicto  rather 
than  ex  contractu  (c). 

/3.  An  agreement  to  use  influence  with  a  testator  in  favour  (/B)  Agree- 
of  a  particular  person  or  object  is  void  (d).     On  the  other  hand,  jJXeriL 
it  is  well  established  that  a  man  may  validly  bind  himself  or  testator, 
his  estate  by  a  contract  to  make  any  particular  disposition  (if  in. 
itself  lawful)  by  his  own  will  (e).     Such  contracts  were   not r 
recognized  by  Roman  law  (/),  and  even  a  gift  inter  vivos  of  all 
the  donor's  after-acquired  property  would  have  been  bad  as  an 
evasion  of  the  rule  :  but  in  the  modern  civil  law  of  Germany,  as 
with  us,  a  contract  of  this  sort  (Erbvertrag)  is  good  (//). 

y.  Agreements  in  restraint  of  trade.     It  would  be  impossible  (7)  l?e- 
to  give  an  adequate  account  of  this  subject  on  the  plan  and  8*™jnt  of 
within  the  limits  of  this  book  ;  and  it  is  satisfactory  to  feel  that 

(a)  The  exception  does  not  extend  (e)  De  Beil  v.  Thomson,  3  Beav. 

to  a  condition  in  restraint  of  the  469,  s.c.  nom.  Ifammertley  v.  Baron 

second  marriage  of  a  man.    Allen  v.  dt  Bid,  12  CL  &  F.  45 ;  Brookman's 

Jackson,  19  Eq.  631.  tr.  5  Cb.  182. 

(6)  BtUairt   y.  BeUairs,  18  Eq.  (/)  Stipulatio  hoc  modo  concepta : 

610,  516.  Si  beredem  me  non  feceris,  tantum 

(c)  See  notes  in  Sirey  &  Gilbert  darespondesfinutilis  est,  quia  contra 
on  Code  Civ.  art  1142.  Nos.  11-19.  bonoe  mores  est  haec  etipulatio.  D. 

(d)  Debenham  v.  Ox,  1  Ves.  Sr.  45.  1.  de  v.  o.  61. 

276.  (y)  Savigny,  Syst  4. 142-5. 
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any  attempt  to  do  so  is  rendered  needless  by  the  place  already 
given  to  it  in  a  work  of  no  small  authority  (a)  We  shall  here 
only  give  the  principles  and  the  short  results  of  the  authorities, 
with  some  mention  of  recent  decisions. 


General 
principle. 


Hilton  v. 


The  general  rule  is  that  a  man  ought  not  to  be  allowed  to 
restrain  himself  by  contract  from  exercising  any  lawful  craft  or 
business  at  his  own  discretion  and  in  his  own  way.  Partial 
restrictions,  however,  are  admitted  to  the  extent  and  for  the 
reasons  to  be  presently  stated.  Thus  an  agreement  between 
Eckenley.  several  master  manufacturers  to  regulate  their  wages  and  hours 
of  work,  the  suspending  of  work  partially  or  altogether,  and  the 
discipline  and  management  of  their  establishments,  by  the  de- 
cision of  a  majority  of  their  number,  is  in  general  restraint  of 
trade  as  depriving  each  one  of  them  of  the  control  of  his  own 
business,  and  is  therefore  not  enforceable  (b).  It  makes  no 
difference  that  the  object  of  the  combination  is  alleged  to  be 
mutual  defence  against  a  similar  combination  of  workmen.  The^ 
case  decides  on  the  whole  that  neither  an  agreement  for  a  strike  r 


nor  an  agreement  for  a  lock-out  is  enforceable  by  law.  The 
Court  of  Exchequer  Chamber  thus  expressed  the  general  prin- 
ciple in  the  course  of  their  judgment : — 

u  Prima  facie  it  is  the  privilege  of  a  trader  in  a  free  country,  in  all 
matters  not  contrary  to  law,  to  regulate  his  own  mode  of  carrying 
it  [his  trade]  on  according  to  his  own  discretion  and  choice.  If  the 
law  has  in  any  matter  [qu.  manner  ?]  regulated  or  restrained  his 
mode  of  doing  this,  the  law  must  be  obeyed.  But  no  power  short  of 
the  general  law  ought  to  restrain  his  free  discretion  n  (c). 

But  it  is  not  an  unlawful  restraint  of  trade  for  a  certain 
number  of  proprietors  or  manufacturers  to  agree  not  to  compete 
with  one  another  for  a  public  contract,  but  to  make  what  is 
really  a  joint  tender  in  the  name  of  one  of  them  (c/). 


) 


(a)  See  notes  to  Mitcliel  v.  Rey- 
nolds, 1  Sm.  L.  C.  356. 

(6)  Hilton  v.  Eckersley,  6  E.  &  B. 
47, in  Exch.  Ch.  ib.  66 ;  24  L.  J.  Q.  B. 
353,  25  ib.  199.  The  dicta  there 
leave  it  doubtful  if  the  agreement 
would  be  a  criminal  offence  at  com- 
mon law.  By  the  Trade  Union  Act, 
1871,  34  &  35  Vict  c.  31,  ss.  2-5, 
agreements    of  this  kind  between 


workmen  are  protected  against  the 
criminal  law,  though  not  enforce- 
able. It  would  be  difficult  to  main- 
tain that  the  like  agreements  between 
masters,  though  not  named,  are  not 
within  the  meaning  of  the  Act. 

(f)  6  E.  &  B.  at  p.  74-5. 

(d)  Janes  v.  North,  19  Eq.  426. 
The  case  seems  not  free  from  diffi- 
culties on  other  grounds. 
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The  reasons  against  allowing  agreements  in  unlimited  restraint  Reasons 
of  trade  are  set  forth  at  large  in  the  leading  case  of  Mitchel  v.  lowing 
Reynolds  (a),  and  at  a  more  recent  date  (1837)  were  put  some-  general 
what  more  concisely  by  the  Supreme  Court  of  Massachusetts, 
who  held  a  bond  void  which  was  conditioned  that  the  obligor 
should  never  carry  on  or  be  concerned  in  iron  founding : — 

"  1.  Such  contracts  injure  the  parties  making  them,  because  they 
dimmish  their  means  of  procuring  livelihoods  and  a  competency  for 
their  families.  They  tempt  improvident  persons  for  the  sake  of  gain 
to  deprive  themselves  of  the  power  to  make  future  acquisitions.  And 
they  expose  such  persons  to  imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in  the 
employments  and  capacities  in  which  they  may  be  most  useful  to  the 
community  as  well  as  themselves. 

3.  They  discourage  industry  and  enterprise,  and  diminish  the 
products  of  ingenuity  and  skill. 

4.  They  prevent  competition  and  enhance  prices. 

5.  They  expose  the  public  to  all  the  evils  of  monopoly"  (6). 

The  second  and  fifth  of  these  reasons  appear  to  be  the 
strongest  and  really  efficient  ones  in  themselves  and  to  have  been 
so  as  a  matter  of  history.  The  first  might  be  applied  to  almost 
any  bad  bargain,  and  the  third  and  fourth,  so  far  as  really 
admissible,  are  only  partial  statements  of  the  fifth. 

The  admission  of  limited  restraints  is  commonly  spoken  of  For  allow- 
as  an  exception  to  the  general  policy  of  the  law.  But  it  seems  ^JJJff*1 
better  to  regard  it  rather  as  another  branch  of  it.  Public  policy 
requires  on  the  one  hand  that  a  man  shall  not  by  contract  deprive 
himself  or  the  state  of  his  labour  skill  or  talent ;  and  on  the 
other  hand,  that  he  shall  be  able  to  preclude  himself  from  com- 
peting with  particular  persons  so  far  as  necessary  to  obtain  the  best 
price  for  his  business  or  knowledge,  when  he  chooses  to  sell  it. 
ltestriction  which  is  reasonable  for  the  protection  of  the  parties 
in  such  a  case  is  allowed  by  the  very  same  policy  that  forbids 
restrictions  generally,  and  for  the  like  reasons  (c). 

It  has  been  suggested  by  a  learned  American  writer  that  in  its  Questions 
origin  the  doctrine  was  founded  on  a  much  more  obvious  and  f?  *jj .  , 
immediate  inconvenience  than  can  be  now  assigned  as  the  con-  origin  of 

(a)  1  P.  Wms.  181,1  Sm.  L.  C.  356.  (c)  James,  V.-C.  Leather  Cloth  Co. 

(b)  Alger  v.    Thacker,    19  Pick.      v.  Lorsont,  9  Eq.  845,  353. 
51,  54. 
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the  doc- 
trine. 


Absolute 
freedom 
of  trade 
asserted 
by  Coke 
as  old 
common 
law. 


sequence  of  allowing  these  contracts.  It  dates  from  the  time 
when  a  man  could  not  lawfully  exercise  any  trade  to  which  he 
had  not  been  duly  apprenticed  and  admitted  :  so  that  if  he 
covenanted  not  to  exercise  his  own  trade,  he  practically  cove- 
nanted to  exercise  none — in  other  words  not  to  earn  his  living 
at  all  (a).  One  might  even  go  a  step  farther :  for  by  the  statute 
5  Eliz.  c.  4  (since  repealed  in  some  particulars)  (b)  which  con- 
solidated earlier  Acts  of  the  same  kind,  not  only  the  common 
labourer,  but  the  artificer  in  any  one  of  various  trades,  was — 
and  apparently  still  is — compellable  to  serve  in  his  trade  if 
unmarried  or  under  the  age  of  30  years,  and  not  a  forty-shilling 
freeholder  or  copyholder  or  "  worth  of  his  own  goods  the  clear 
value  of  ten  pounds."  An  agreement  by  a  person  within  the ' 
statute  not  to  exercise  his  own  trade  might  therefore  bo  deemed, 
at  any  rate  if  unlimited,  to  amount  to  an  agreement  to  omit  a 
legal  duty — which  of  course  is  positively  illegal.  But  it  must 
not  be  forgotten  that  absolute  freedom  of  trade  is  positively 
asserted  as  the  normal  state  of  things  always  assumed  and  upheld 
by  the  common  law ;  wherefore  it  may  be  doubted  if  any  arti- 
ficial explanation  is  wanted.  It  was  resolved  in  the  Ipmcich 
Tailors1  case  (c)  that  at  the  common  law  no  man  could  be  pro- 
hibited from  working  in  any  lawful  trade :  and  it  was  said  that 

u  The  stat.  of  5  Eliz.  4,  which  prohibits  every  person  from  using 
or  exercising  any  craft  mystery  or  occupation,  unless  he  has  been  an 
apprentice  by  the  space  of  seven  years,  was  not  enacted  only  to  the 
intent  that  workmen  should  be  skilful,  but  also  that  youth  should 
not  be  nourished  in  idleness,  but  brought  up  and  educated  in  lawful 
sciences  and  trades :  and  thereby  it  appears,  that  without  an  act  of 
parliament  (d)  none  can  be  prohibited  from  working  in  any  lawful 
trade.1' 

And  certain  ordinances,  by  which  the  tailors  of  Ipswich  for- 
bade any  one  to  exercise  the  trade  of  a  tailor  there  until  he  had 
presented  himself  to  the  master  and  wardens  and  satisfied  them 
of  his  qualification,  were  held  void,  inasmuch  as 

"Ordinances  for  the  good  order  and  government  of  men  of  trades 
and  mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful 
mystery  "  (e). 


(a)  Parsons  on  Contracts,  2.  255. 
(ft)  Ss.  2, 3  :  see  the  partial  repeals 
noted  in  the  Revised  Statutes. 
\c)  11  Co.  Rep.  53a,  54ft. 


(d)  So  again  in  the  case  of  Mo- 
nopolia,  t'6.  87  o. 

(*)  Cp.  the  case  of  the  Cloth- 
workers'  Co.  mentioned  ib.  86  ft. 
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It  seems  certain  that  partial  restraints  were  recognized  as  valid  Partial 
at  an  early  time.     This  appears  from  the  Dyer's  case  in  2  H.  5  held  good 
(Poach.,  fo.  5,  pi.  26),  which  has  been  sometimes  misunderstood,  in  2  H.  5. 
The  action  was  debt  on  a  bond  conditioned  that  the  defendant 
should  not  use  his  craft  of  a  dyer  in  the  same  town  with  the 
plaintiff  for  half  a  year  :  a  contract  which  would  now  be  clearly 
good  if  made  upon  valuable   consideration.     The  defence  was 
that  the  condition  had  been  performed.     To  this  Hull,  J.  said  : 
"  To  my  mind  you  might  have  demurred  to  him  that  the  obliga- 
tion is  void,  because  the  condition  is  against  the  Common  Law  ; 
and  per  Dieu  (a)  if  the  plaintiff  were  here  he  should  go  to  prison 
till  he  had  made  fine  to  the  King."     But  it  does  not  appear 
that  this  dictum  met  with  assent  at  the  time,  and  the  parties 
proceeded  to  issue  on  the  question  whether  the  condition  had  in 
fact  been  performed  or  not.    Hull's  opinion  however  was  approved  Contra  in 
by  all  the  Justices  of  the  C.  P.  in  a  blacksmith's  case  in  29  Eliz.  29 EUz> 
of    which    we   have  two  reports  (6).     It  does  not   appear  in 
either  case  what  was  the  real  occasion  or  consideration  of  the 
contract ;    very    possibly    the    Courts  thought  it  out   of   the 
question,   when  they  had    an   instrument  under   seal   before 
them,  to  listen  to  or  look  at  anything  outside  the  contents  of 
the  deed  itself.     For  aught  the  reports  show  it  may  well  have 
been,  and  not  improbably  was,  the  ordinary  transaction  of  a 
sale  of  good-will  or  the  like  in  both  the  dyer's  and  the  black- 
smith's case. 

The  contracts  in  partial  restraint  of  trade  which  occur  in  modem  Contractu 
books  are  chiefly  of  the  following  kinds  :  >n  partial 

Agreements  by  the  seller  of  a  business  not  to  compete  with  m*m«dern 
the  buyer.  times. 

Agreements  by  a  partner  or  retiring  partner  not  to  compete 
with  the  firm. 

Agreements  by  a  servant  or  agent  not  to  compete  with  his 
master  or  employer  after  his  time  of  service  or  employment  is 
over.  It  by  no  means  follows,  however,  that  an  agreement  in 
partial  restraint  of  trade  must  fall  within  one  of  these  descrip- 
tions in  order  to  be  valid. 

(a)  This  expletive  is  not  unique      modern  writers  assume)  to  show  that 
in  the  Year  Books  :   nor  is  it,  at      the  speaker  had  lost  his  temper 
that  date,  altogether  conclusive  (as  (6)  Moore  242,  pi.  379, 2  Leo.  210 
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The  rule  established  by  the  modem  decisions  is  in  effect  as 
follows  : 
Rules  as         An  agreement  not  to  carry  on  a  particular  trade  or  business  is 
validity.      a  va^^  contract  if  it  satisfies  the  following  conditions  : 

(i)  It  must  be  founded  on  a  valuable  consideration. 

(ii)  It  must  not  be  unlimited  as  to  space. 

(iii)  And  the  restriction  must  not  otherwise  go  beyond  what 
in  the  judgment  of  the  Court  is  reasonably  necessary  for  the  pro- 
tection of  the  other  party,  regard  being  had  to  the  nature  of  the 
trade  or  business  (a).  ~^ 

It  was  at  one  time  thought  that  the  consideration  must  be  not 
only  valuable  but  adequate :  but  it  is  now  clearly,  settled  that 
this  class  of  contracts  forms  no  exception  to  the  general  rule. 
Here  as  elsewhere  the  Court  will  not  inquire  into  the  adequacy 
of  the  consideration.  It  is  enough  if  a  legal  consideration  of 
any  value,  however  small,  be  shown  (b).  On  the  other  hand  the 
necessity  of  showing  some  consideration  is  not  dispensed  with, 
or  the  burden  of  proof  shifted,  by  the  contract  being  under  seal. 

Of  the  rule      It  has  been  doubted  in  one  recent  case  whether  the  term  as  to 
of  roac^in  limits  of  space  (ii)  is  absolute,  or  liable  to  qualification  by  special 
partidular.  circumstances — in  fact  only  a  presumption  which  generally  holds 
good  in  determining  what  is  on  the  whole  a  reasonable  restric- 
tion (iii)  (c).     But  in  this  case  the  restriction,  which  extended 
to  "  any  part  of  Europe,"  was  incident  in  substance  to  a  con- 
tract not  to  communicate  the  means  or  processes  of  the  particular 
manufacture.     It  is  settled  that  a  contract  not  to  divulge  a  trade . 
secret  need  not  bo  qualified  at  all :  and  if  a  man  is  entitled  to  1 
restrain  himself  from  communicating  the  process  he  must  be( 
entitled  to  make  that  contract  effectual — if  indeed  it  be  more  than 
expressing  its  full  meaning — by  restraining  himself  to  the  same  - 
extent  from  carrying  on  a  manufacture  which  would  involve  the 
communication    of    the  process  (d).     A  case    not    unlike  this 
was  Jones  v.  Lees  (e),  where  the  licensee  of  a  patent  for  certain 

(a)  See  per  Selwyn,  L.  J.  Catt  v.  a  limit  in  time  is  not  indispensable  ; 

Tourtc,   4   Ch.    659  ;    and  Leather  Gravely  v.  Barnard,  18  Eq.  518. 

Cloth   Co.   v.   Lorsont,   9   Eq.   349,  (r)  Jjeather  Cloth  Co.  v.  Loraont,  9 

AlUopp   v.    Whcatcroft,  15   Eq.   61  Eq.  345,  353. 

(arg.)  (d)  9  Eq.  354-5,  cp.  remarks  in 

(6)  Hitchcock  v.  Coker,  6  Ad.  &  E.  Allsopp  v.  Whcatcroft,  15  Eq.  64-5. 

438  (Ex.  Ch.)  which  also  settles  that  (c)  1  H.  &  K  189,  26  L.  J.  Ex.  9. 
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machinery  bound  himself  during  the  term  of  the  licence  (without 
any  express  limit  as  to  space,  but  it  seems  to  have  been  taken 
as  confined  by  the  context  to  England)  not  to  make  or  sell  any 
machines  of  the  specified  kind  not  fitted  with  the  patent :  here 
the  restriction  was  held  reasonable,  as  being  only  co-extensive 
with  the  privilege.  Again  it  is  the  constant  practice  for  a  partner 
to  bind  himself  absolutely  not  to  compete  with  the  firm  during 
the  partnership :  and  so  may  a  servant  in  a  trade  bind  himself 
absolutely  not  to  compete  with  his  master  during  the  service, 
however  long  that  may  last  (a).  On  the  whole  therefore  the 
general  rule  seems  to  stand,  but  subject  to  definite  exceptions 
which  may  be  given  thus  : 

(iv)  An  agreement  not  to  carry  on  a  particular  business  may  It  do*  not 
be  good  though  not  limited  as  to  space,  if  incident  to  a  contract  JJJJ^J. 
of  partnership  or  service  in  the  same  business  and  limited  to  the  of  partner- 
duration  of  the  partnership  or  service  (and  to  business  done  jJj^JkJ!  or 
otherwise  than  on  behalf  of  the  firm  or  employer  (b)  ),  or  if  for  the  pre- 
necessarily  incident  to  a  contract  by  the  vendor  of  a  business  Jm  trmde 
not  to  divulge  the  means  or  processes  of  that  business  to  any  secret.  } 
person  other  than  the  purchaser. 

At  all  events  the  restriction  must  in  the  particular  case  be  General 

reasonable,  and  this  is  a  question  not  of  fact  but  of  law.     What  reftBon*l'le- 
1  *  ness  of 

amounts  of  restriction  have  been  held  reasonable  or  not  for  restrict!  u 
the  circumstances  of  different  kinds  of  business  is  best  seen  in  JLJJ^ 
the  tabular  statement  of  cases  (down  to  1854)  subjoined  to  the 
report  of  Avery  v.  Langford  (c).     It  may  be  convenient  to  add 
the  later  decisions  in  the  same  form. 

(a)  Wallu  v.  Day,  2  M.  &  W.  273.  space  was  enforceable,  but  only  that 

[b)  These  words  are  added  merely  it  did  not  prevent  an  independent 
for  the  sake  of  verbal  accuracy,  and  covenant  to  pay  money  contained  in 
are  perhaps  unnecessary.  the  same  deed  from  being  enforced: 

(r)  Kay  667.  Note  that  Wallit  it  might  well  have  been  held  valid, 
v.  Day,  2  M.  &  W.  273,  did  not  however,  as  being  incidental  to  a 
decide  that  a  covenant  unlimited  in      contract  of  service. 
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Restriction  held  Reasonable. 


T»ble  of 
recent 
ca*es<since 
Avery  v. 
l^an&ford.) 


Name  and  Date  of 
Case. 


Trade  or  Business. 


1855.  Dendy      v.  (  Solicitor. 
Henderson  {a) t  11 
Ex.  194,  24  L.  J. 
Ex.  324. 


1856.  Jones  v. 
Lees  (o),  1  H.  & 
N.  189,  26  L.  J. 
Ex.9. 


1857.  Bennett  y. 
Inn*,  24  Beav. 
807. 

1859.      Mumford 

v.  GethingJC.  B. 

N.    S.    805,    29 

L.  J.  C.  P.  105. 


1868.  Harm*  v. 
/town*,  32  Bear. 
828. 

1863.  Clarkson  v. 
.ftferc,  33  Beav. 
227. 

1869.  Ca«  v. 
Tourlt,  4  Ch. 
654. 


1869.  LeatherCloth 
Co.  v.  Lorsont  (o), 
9  Eq.  345. 

1874.  tfravefy  v. 
Barnard,  18  Eq. 
518. 

1875.  Printing  <£• 
Numerical  Re- 
gistering Co.  v. 
Sampson,  19  Eq. 
462. 


1875.  3/ay  v. 
O'Neill,  W.  K 
179. 


Manufacture  or 
sale  of  Blubbing 
androvingframee 
not  fitted  with 
plaintiff's  patent 
invention. 
Cowkeeper,  milk- 
man, milkaeller, 
or  milk  carrier. 

Travelling  in  lace 
trade  for  any 
house  other  than 
plaintiff's. 


Horse-hair  manu- 
facturer. 

Gas  meter  manu- 
facturer and  gas 
engineer. 
Covenant  by  pur- 
chaser of  land 
that  vendor 
should  have  ex- 
clusive right  of 
supplying  beer. 
Manufacture  or 
sale  of  patent 
leather  cloth. 


Surgeon. 


Agreement  by 
vendor  of  patent 
to  assign  to  pur- 
chaser all  after- 
acquired  patent 
rights  of  like 
nature. 

Solicitor  (cove- 
nant in  clerk's 
articles). 


Extent  of  Restriction 
in  Time. 


21  yean  from  de 
termination  of 
defendant's  em- 
ployment as  ma- 
naging clerk  to 
plaintiff. 

Continuance  of 
defendant's  li- 
cence from  plain- 
tiff to  use  and 
sell  the  patented 
invention. 
Continuance  of  de- 
fendant's service 
with  plaintiff  and 
24  months  after. 
Unlimited. 


Unlimited. 
Ten  years. 
Unlimited 

Unlimited. 


So  long  as  plaintiff 
or  his  assigns 
should  carry  on 
business. 

Lifetime  of  ven- 
dors. 


Unlimited. 


(a)  Whether  an  agreement  not  to  reside  at  a  given 
place  as  well  as  not  to  carry  on  business  be  good,  qrtaere. 
(h)  See  above,  p.  288. 


Extent  of  Restriction 
in  Space. 


21  miles  from 
parish  of  Tormo- 
ham,  Torquay. 


England!       (not 
limited  in  terms). 


Three  miles  from 
Charles  Street, 
Grosvenor  Sq. 

"  Any  part  of  the 
same  ground," 
i.e.  the  district 
in  which  defend- 
ant was  employed 
as  traveller  for 
plaintiffs. 
200  miles  from 
Birmingham. 

20  miles  from 
Great  Peter  St, 
Westminster. 

Any  public  house 
erected  on  the 
land. 


Europe ;  but  to  be 
construed  as  = 
Great  Britain  or 
UnitedKingdom, 
semble,  see  p.  351. 
Parish  of  tfewick 
&  10  miles  round, 

town  of  Lewes. 
Europe. 


London,  Middle- 
sex and  Essex ; 
and  unlimited  as 
to  acting  for 
clients  of  plain- 
tiff's firm,  or  any 
one  who  had  been 
such  client  during 
the  term  of  the 
articles. 


bestbjunt  or  trade:  limits. 
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Restriction  held  Unreasonable. 


Name  and  Date  of 
Case. 


1872.  AlUopp 
Wheatcroftt 
Eq.  59. 


Trade  or  Business. 


"Shall  not  di- 
rectly or  indi- 
rectly sell,  pro- 
cure orders  for 
the  sale,  or  re- 
commend, or  be 
in  any  wise  con- 
cernedorengaged 

.in  the  sale  or 
recommendation 
...  of  any 
Burton  ale,  Ac., 
or  of  any  ale,  Ac., 
brewed  at  Barton 
or  offered  for 
sale  as  such " 
other  than  ale, 
Ac.,  brewed  by 
plaintiffs. 


Extent  of  Restriction 
in  Time. 


Daring  defend- 
ant's service  with 
plaintiffs  (so  far 
probably  good) 
and  two  years 
after. 


Extent  of  Restriction 
in  Space. 


Unlimited. 


It  is  now  settled,  after  some  little  uncertainty,  that  distances  Measure- 
specified  in  contracts  of  this  kind  are  to  be  measured  as  the  crow  *£*P* of 
flies,  i.e.  in  a  straight  line  on  the  map,  neglecting  curvature  and 
inequalities  of  surface.    This  is  only  a  rule  of  construction,  and 
the  parties  may  prescribe  another  measurement  if  they  think  fit, 
such  as  the  nearest  mode  of  access  (a). 


It  is  clear  law  that  a  contract  to  serve  in  a  particular  business 
for  an  indefinite  time,  or  even  for  life,  is  not  void  as  in  restraint 
of  trade  or  on  any  other  ground  of  public  policy  (&).  It  would 
not  be  competent  to  the  parties,  however,  to  attach  servile  inci- 
dents to  the  contract,  such  as  unlimited  rights  of  personal  con- 
trol and  correction,  or  over  the  servant's  property  (c).  By  the 
French  law  indefinite  contracts  of  service  are  not  allowed  (d). 
It  is  undisputed  that  an  agreement  by  A.  to  work  for  nobody 
but  B.  in  A.'s  particular  trade,  even  for  a  limited  time,  would 
be  void  in  the  absence  of  a  reciprocal  obligation  upon  B.  to 
employ  A.  (e).    But  a  promise  by  B.  to  employ  A.   may  be 


Contract 
to  serve 
for  life  not 
invalid. 


Contract 
for  ex- 
clusive 
service 
most  be  * 
mutual. 


(a)  Movjlet  v.  CoU,  L.  B.  7  Ex. 
70,  in  Ex.  Ch.  8  Ex.  82. 

(6)  Wallis  v.  Day,  2  M.  &  W. 
278, 1  Sm.  L.  C.  377-8. 

(c)  See  Hargrove's  argument  in 
Sommertctt's  ca.  20  St.  T.  49,  66. 

(<*)  Cod.  Civ.  1780 :  On  ne  pent 


engager  ses  services  qu'  A  temps,  ou 
pour  une  entreprise  dlterminee : 
so  the  Italian  Code,  1628. 

(e)  See  note  (a),  next  p.  and  cp. 
the  similar  doctrine  as  to  promises 
of  marriage,  $uprat 
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collected  from  the  whole  tenor  of  the  agreement  between  them, 
and  so  make  the  agreement  good,  without  any  express  words 
to  that  effect  (a). 


D.  Bulet 
as  to  treat- 
ment of 
unlawful 
agree- 
ment* in 
general. 


1.  Inde- 
pendent 
promises, 
pome  law- 
ful and 
Rome  un- 
lawful : 
the  lawful 
oneBcan  be 
enforced. 


D.  The  judicial  treatment  of  unlawful  agreements  in  general. 

Thus  far  of  the  various  specific  grounds  on  which  agreements 
are  held  unlawful.  It  remains  for  us  to  give  as  briefly  as  may 
be  the  rules  which  govern  our  Courts  in  dealing  with  them,  and 
which  are  almost  without  exception  independent  of  the  particu- 
lar ground  of  illegality.  The  general  principle,  of  course,  is  that 
an  unlawful  agreement  cannot  be  enforced.  But  this  alone  is 
insufficient.  We  still  have  to  settle  more  fully  what  is  meant 
by  an  unlawful  agreement.  For  an  agreement  is  the  complex 
result  of  distinct  elements,  and  the  illegality  must  attach  to  one 
or  more  of  those  elements  in  particular.  It  is  material  whether 
it  be  found  in  the  promise,  the  consideration,  or  the  ultimate 
purpose.  Again  there  are  questions  of  evidence  and  procedure 
for  which  auxiliary  rules  are  needed  within  the  bounds  of  purely 
municipal  law.  Moreover  when  the  jurisdictions  within  which 
a  contract  is  made,  is  to  be  performed,  and  is  sued  upon,  do  not 
coincide,  it  has  to  be  ascertained  by  what  local  law  the  validity 
of  the  contract  shall  be  determined  (conflict  of  laws  in  space)  : 
again  the  law  may  be  changed  between  the  time  of  making  the 
contract  and  the  time  of  performance  (conflict  of  laws  in  time, 
as  it  has  been  called). 

This  general  division  is  a  rough  one,  but  will  serve  to  guide 
the  arrangement  of  the  following  statement. 

Unlawfulness  of  agreement  as  determined  by  particular 
elements. 
1.  A  lawful  promise  made  for  a  lawful  consideration  is  not  in- 
valid only  by  reason  of  an  unlawful  promise  being  made  at  the 
same  time  and  for  the  same  consideration. 

In  Pigot's  case  (b)  it  was  resolved  that  if  some  of  the  cove- 
nants of  an  indenture  or  of  the  conditions  indorsed  upon  a  bond 
are  against  law,  and  some  good  and  lawful,  the  covenants  or  con- 
ditions which  are  against  law  are  void  ab  initio  and  the  others 


(a)  PUklngton  v.  Scott,  15  M.  & 
W.  657.    Cp.  HwrQey  r.  Cummings, 


5  C.  B.  247. 
(6)  11  Co.  Rep.  27  t. 
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stand  good.  Accordingly  "from  Kgot's  case,  6  Co.  Eep.  26  (a),  to 
the  latest  authorities  it  has  always  been  held  that  when  there  are 
contained  in  the  same  instrument  distinct  engagements  by  which 
a  party  binds  himself  to  do  certain  acts,  some  of  which  are  legal 
and  some  illegal  at  common  law,  the  performance  of  those  which 
are  legal  may  be  enforced,  though  the  performance  of  those 
which  are  illegal  cannot "  (b). 

It  was  formerly  supposed  that  where  a  deed  is  void  in  part  by 
statute  it  is  void  altogether  :  but  this  is  not  so.     "  Where  you' 
cannot  sever  the  illegal  from  the  legal  part  of  a  covenant,  the  r 
contract  is  altogether  void  ;  but  where  you  can  sever  them,  whe- 
ther the  illegality  be  created  by  statute  or  by  the  common  law,  j 
you  may  reject  the  bad  part  and  retain  the  good"  (c). 

2.  If  any  part  of  the  consideration  for  a  promise  or  set  of  2.  Unlaw- 
promises  is  unlawful,  the  whole  agreement  is  void.  *"j  co^." 

"  For  it  is  impossible  in  such  case  to  apportion  the  weight  of  or  part  of 
each  part  of  the  consideration  in  inducing  the  promise  "  (el).  In  Jpandw- 
other  words,  where  independent  promises  are  in  part  lawful  and  the  whole 
in  part  unlawful,  those  which  are  lawful  can  be  enforced ;  but**"6111611* 
where  any  part  of  an  entire  consideration  is  unlawful,  all  promises 
founded  upon  it  are  void. 

3.  When  the  immediate  object  of  an  agreement  is  unlawful  3.  Agree- 
the  agreement  is  void.  voldVhose 

This  is  an  elementary  proposition,  for  which  it  is  nevertheless  immediate 
rather  difficult  to  find  unexceptionable  words.  We  mean  it  to  JJajJ^JJ 
cover  only  those  cases  where  either  the  agreement  could  not  be 
performed  without  doing  some  act  unlawful  in  itself,  or  the  per- 
formance is  in  itself  lawful,  but  on  grounds  of  public  policy  is 
not  allowed  to  be  made  a  matter  of  contract.  The  statement  is 
material  chiefly  for  the  sake  of  the  contrasted  class  of  cases  under 
the  next  rule. 

4.  When  the  immediate  object  or  consideration  of  an  agreement  4.  Where 
is  not  unlawful,  but  the  intention  of  one  or  both  parties  in  mak-  ^?J!j?i*t? 
ing  it  is  unlawful,  then —  unlawful, 

(a)  Sic  in  the  report    Parts  11,  Rfracomhe   Ry.  Co.  L.  R.  3  C.  P. 

12,  and  13  of  Coke's  Reports  form  at  p.  250. 

vol.  6  in  the  edition  of  1826.  (d)  Ceake   on    Contracts,    409. 

(h)  Bank  of  Australasia?.  Breillat,  WaUe  v.  Jena,  1  Bing.  N.  C.  656, 

6  Moo.  P.C.I  52,  201.  662. 

(r)    Per  Willes,  J.  Bickering  v. 
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unlawful        If  the  unlawful  intention  is  at  the  date  of  the  agreement  com- 

of  both n    mon  *°  ^°^  partws>  or  entertained  by  one  party  to  the  knotf-  ■ 

parties,  or  ledge  of  the  other,  the  agreement  is  void. 

°arty6  If  the  unlawful  intention  of  one  party  is  not  known  to  the'v 

known  to  other  at  the  date  of  the  agreement,  there  is  a  contract  voidable  < 

makes    '   a*  ^e  option  of  the  innocent  party  if  he  discovers  jbhat  intention  : 

agreement  at  any  time  before  the  contract  is  executed.  -    ~* 

void : 

unlawful 

intention  Here  it  is  necessary  to  consider  what  sort  of  connexion  of  the 
known*!?  subject-matter  of  the  agreement  with  an  unlawful  plan  or  pur- 
time  makes  pose  is  enough  to  show  an  unlawful  intention  that  will  vitiate 
voidable  at  *^e  agreemen*  itself.  This  is  not  always  easy  to  determine.  In 
other's  the  words  of  the  Supreme  Court  of  the  United  States : — 
\Vnat*  "  Questions  upon  illegal  contracts  have  arisen  very  often  both 

constitutes  in  England  and  in  this  country;  and  no  principle  is  better  settled 
Ltention  *nan  ^at  no  actwn  can  ^e  maintained  on  a  contract  the  conside- 
m  such  ration  of  which  is  either  wicked  in  itself  or  prohibited  by  law. 
How  far  this  principle  is  to  affect  subsequent  or  collateral  con- 
tract^ the  direct  and  immediate  consideration  of  which  is  not  im- 
moral or  illegal,  is  a  question  of  considerable  intricacy"  (a) :  or  per- 
haps we  should  rather  say  it  is  a  question  on  which  any  attempt 
to  lay  down  fixed  and  exhaustive  rules  in  detail  must  lead  to  con- 
siderable intricacy  :  at  the  date  of  these  remarks  however  (1826) 
the  law  was  much  less  clear  on  specific  points  than  it  is  now. 

Intention       We  have  in  the  first  place  a  well  marked  class  of  transactions 

t°PDert      w"lere    tker®  is  an  agreement  for  the  transfer  of  property  or 

purchased  possession  for  a  lawful  consideration,  but  for  the  purpose  of  an 

*°;  *°f ,     unlawful  use  being  made  of  it.    All  agreements  incident  to  such 

use.  a  transaction  are  void  5   and  it  does  not  matter  whether  the 

unlawful  purpose  is  in  fact  carried  out  or  not  (b).    The  later 

authorities  show  that  the  agreement  is  void,  not  merely  if  the 

unlawful  use  of  the  subject-matter  is  part  of  the  bargain,  but  if. 

the  intention  of  the  one  party  so  to  use  it  is  known  to  the  other  / 

at  the  time  of  the  agreement  (c).     Thus  money  lent  to  be  used  \ 

in  an  unlawful  manner  cannot  be  recovered  (d).    It  is  true  that  1 

(a)  Armstrong?.  Toler,  11  Wheat,  (<•)  Pearet  v.  Brools,  L.  B.  1  Ex. 

at  p.  272.  213. 

(6)   Gas   Light   &    CoJct    Co.    v.  (rf)  Cannan  v.  Brycc,  3  B.  &  Aid. 

Turner,  5  Bing.  N.  C.  666,  in  Ex.  179. 
Ch.  6  ib.  324. 
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money  lent  to  pay  bete  can  be  recovered,  but  that,  as  we  have  ' 
seen,  is  because  there  is  nothing  unlawful  in  either  making  a  bet  \ 
or  paying  it  if  lost,  though  the  payment  cannot  be  enforced.  If  ' 
goods  are  sold  by  a  vendor  who  knows  that  the  purchaser  means 
to  apply  them  to  an  illegal  or  immoral  purpose,  he  cannot  reco- 
ver the  price :  it  is  the  same  of  letting  goods  on  hire  (a).  If  a 
building  is  demised  in  order  to  be  used  in  a  manner  forbidden 
by  a  Building  Act,  the  lessor  cannot  recover  on  any  covenant 
in  the  lease  (ft).  And  in  like  manner  if  the  lessee  of  a  house 
which  to  his  knowledge  is  used  by  the  occupiers  for  immoral 
purposes  assigns  the  lease,  knowing  that  the  assignee  means  to 
continue  the  same  use,  he  cannot  recover  on  the  assignee's  cove- 
nant to  indemnify  him  against  the  covenants  of  the  original 
lease  (e).  It  does  not  matter  whether  the  seller  or  lessor  does  or 
does  not  expect  to  be  paid  out  of  the  fruits  of  the  illegal  use  of 
the  property  (a). 

An  owner  of  property  who  has  contracted  to  sell  or  let  it,  but  Qptiott 
finds  afterwards  that  the  other  party  means  to  use  it  for  an  un-  innocent 
lawful  purpose,  is  entitled  (if  not  bound)  to  rescind  the  con-  ** the  fir8t 
tract ;  nor  is  he  bound  to  give  his  reason  at  the  time  of  refusing  avoid  the 
to  perform  it    He  may  justify  the  refusal  afterwards  by  show-  ^?^Rcton 
ing  the  unlawful  purpose,  though  he  originally  gave  no  reason  at  ing  such 
all,  or  even  a  different  reason  (rf).  intention. 

But  a  completely  executed  transfer  of  property  or  an  interest  in  But  an 
property,  though  made  on  an  unlawful  consideration,  or,  it  is  con-  J^»f«[ cf 
ceived,  for  an  unlawful  purpose  known  to  both  parties,  is  valid  possession 
both  at  law  and  in  equity  (c),  and  cannot  afterwards  be  set^J^1118 
aside.  And  an  innocent  party  who  discovers  the  unlawful  inten-. 
tion  of  the  other  after  possession  has  been  delivered  under  theV 
contract  is  not  entitled  to  treat  the  transaction  as  void  and  re:) 
sume  possession  (/). 

(a)  Pearce  v.  Brooks,  L,  B.  1  Ex.  (/)  Peret  v.  Bill,  15  C.  B.  207, 
213.  23  L.  J.  C.  P.  185,  where  an  in- 
fo) Gas    Light    &.  Coke    Co.    v.  tereat  in  realty  had  pawed ;    but 
Turner,  5  Bing.  N.  C.  656,  in  Ex.  gtu  if  the  lessor  could  not  have  had 
Ch.  6  ib.  324.  the  lease  set  aside  in  equity.    As  to 
(c)  Smith  v.  Wldte,  1  Eq.  626.  chattels,  contra  per  Martin,  B.  in 
(cf)  Cowan  v.  Milboum,  L.  R.  2  Pearce  v.  Brooks,  L.  R.  1  Ex.  217  \ 
Ex.  230,  see  per  Braxnwell,  B.  ad  fin,  but   this   seems   unsupported:  ae* 
(e)  A'jerst  v.  Jenkins,  16  Eq.  257.  L.  R.  i  Q.  B.  311,  315. 
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As  with  contracts  voidable  on  other  grounds,  this  rule  applies, 
it  is  conceived,  only  where  an  interest  in  possession  has  been 
given  by  conveyance  or  delivery.  The  vendor  who  had  sold 
goods  so  as  to  pass  the  general  property,  but  without  delivery,  or 
the  lessor  who  had  executed  a  demise  to  take  effect  at  a  future 
day,  might  rescind  the  contract  and  stand  remitted  to  his  origi- 
nal possession  on  learning  the  unlawful  use  of  the  property 
designed  by  the  purchaser  or  lessee. 

Insurance       On  the  same  principle  an  insurance  on  a  ship  or  goods  is  void 

voyage  ***  **  ^e  vova8e  covered  by  the  insurance  is  to  the  knowledge  of 

illegal  to    the  owner  unlawful  (which  may  happen  by  the  omission  of  the 

o^ownerf6  8te*utoi7  requirements  enacted  for  the  protection  of  seamen  and 

passengers,  as  well  as  in  the  case  of  trading  with  enemies  or  the 

like).    "  Where  the  object  of  an  Act  of  Parliament  is  to  prohibit 

a  voyage,  the  illegality  attaching  to  the  illegal  voyage  attaches 

also   to  the  policy  covering  the  voyage,"  if  the  illegality  be 

known  to  the  assured.     But  acts  of  the  master  or  other  persons 

not  known  to  the  owner  do  not  vitiate  the  policy,  though  they 

may  be  such  as  to  render  the  voyage  illegal  (a). 

Agree-  An  agreement  may  be  made  void  by  its  connexion  with  an 

connected  U11^aw^  purpose,  though  subsequent  to  the  execution  of  it. 
with  but 
subsequent      j0  jiave  tftaj.  ef[ec^  however,  the  connexion  must  be  something 

]  twful        more  than  a  mere  conjunction  of  circumstances  into  which  the 

tranaac-      unlawful  transaction  enters  so  that  without  it  there  would  have 
tion. 

been  no  occasion  for  the  agreement.     It  must  amount  to  a  unity 

Such  0f  design  and  purpose  such  that  the  agreement  is  really  part  and 

agreement  .  °;  r   tf  _       _  _       _  «-  .     .         „     , 

not  void     parcel  of  one  entire  unlawful  scheme.     This  is  well  shown  by 

unless  an    some  ^^  decided  in  the  Supreme  Court  of  the  United  States, 
integral 

(a)  Wilson  v.  Rankin,  L.  R  1  Q.  purchase-money  would  be    applied 

B.    163    (Ex.    Ch.) ;    Dudgeon    v.  in  support  of  the  rebellion,  could 

Pembroke,  L.  R.  9  Q.  B.  581,  585,  not   be   recognized   by  the  U.   S. 

per  Quain,  J.,  and  authorities  there  courts    as  owner    of    the    cotton  : 

referred  to.      Cp.   further,   on  the  diss.    Field,    J.    on    the    grounds 

general  head  of  agreements  made  (which  seem  right)   that  it  was  a 

with  an  unlawful  purpose,  Hanauer  question  not    of    contract    but    of 

v.    Doanc,    12  Wallace   (Sup.    Ct.  ownership,  and  that  in  deciding  on 

U.  S.)  342  :  in  SproU  v.  U.  S.  20  title  to  personal  property  the   de 

ib.  459,  it  was  held  that  a  buyer  facto   government  existing   at  the 

of    cotton    from    the    Confederate  time  and  place  of  the  transaction 

Government,    knowing     that     the  must  be  regarded. 
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and  spreading  over  a  considerable  time.     They  are  the  more  part  of 
worth  special  notice  as  they  are  unlike  anything  in  our  own  design, 
books.    In  Arinstroruj  v.  Toler  (a)  the  point,  as  put  by  the  Court  Cases  in 
in  a  slightly  simplified  form,  was  this  :  "  A.  during  a  war  con-  c£iiit,u!s. 
trives  a  plan  for  importing  goods  on  his  own  account  from  the  Armstrong 
country  of  the  enemy,  and  goods  are  sent  to  B.  by  the  same 
vessel.     A.  at  the  request  of  B.  becomes  surety  for  the  payment 
of  the  duties  [in  fact  a  commuted  payment  in  lieu  of  confiscation 
of  the  goods  themselves]  which  accrue  on  the  goods  of  B.,  and  is 
compelled  to  pay  them  ;  can  he  maintain  an  action  on  the  pro- 
mise of  B.  to  return  this  money  ? "    The  answer  is  that  he  can, , 
for  the  "contract  made  with  the  government  for  the  payment  of  I 
duties  is  a  substantive   independent  contract  entirely  distinct' 
from  the  unlawful  importation."     But  it  would  be  otherwise  if j 
the  goods  had  been  imported  on  a  joint  adventure  by  A-  and  B. 
In  McBlair  v.  Gibbes  (b)  an  assignment  of  shares  in  a  company 
was  held  good  as  between  the  parties  though  the  company  had 
been  originally  formed  for  the  unlawful  purpose  of  supporting 
the  Mexicans  against    the  Spanish   Government    before   the 
independence  of  Mexico  was  recognized  by  the  United  States. 
In  Miltenberger  v.  Cooke  (c)  the  facts  were  .these.     In  1866  a 
collector  of  United  States  revenue  in  Mississippi  took  bills  in 
payment  when  he  ought  to  have  taken  coin,  his  reason  being  that 
the  state  of  the  country  made  it  still  unsafe  to  have  much  coin  in 
hand.     In  account  with  the  government  he  charged  himself  and 
.  was  charged  with  the  amount  as  if  paid  in  coin.     Then  he  sued 
the  acceptors  on  the  bills,  and  it  was  held  there  was  no  such 
illegality  as  to  prevent  him  from  recovering.     If  the  mode  of 
payment  was  a  breach  of  duty  as  against  the  federal  government, 
it  was  open  to  the  government  alone  to  take  any  objection 
to  it. 

"We  return  to  our   own  Courts   for  a  case  where  on   the  Fisher  r. 
other  hand  the  close  connexion  with  an  illegal  design  was  esta-  ^  eL  Ch. 
blished  and  the  agreement  held  bad.     In  Fisher  v.  Bridges  (d) 
the  plaintiff  sued  the  defendant  on  a  simple  covenant  to  pay 
money.      The   defence  was    that    the   covenant   was    in    fact 
given  to  secure   payment  of  part   of  the  purchase-money  of 

(a)  11  Wheaton  258,  269.  (d)  2  E.  &  B.  118,  22  L.  J.  Q.  6. 

(6)  17  Howard  232.  270  ;   in  Ex.  Ch.  3  E.  &  B.   642, 

(c)  18  Wallace  421.  23  L.  J:  Q.  B.  276. 
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certain  leasehold  property  assigned  by  the  plaintiff  to  the 
defendant  in  pursuance  of  an  unlawful  agreement  that  the 
land  should  be  resold  by  lottery  contrary  to  the  Statute  (a). 
The  Court  of  Queen's  Bench  held  unanimously  that  the 
covenant  was  good,  as  there  was  nothing  wrong  in  paying 
the  money,  even  if  the  unlawful  purpose  of  the  original  agree- 
ment had  in  fact  been  executed  :  and  the  case  was  likened 
to  a  bond  given  in  consideration  of  past  cohabitation.  But  the 
Court  of  Exchequer  Chamber  unanimously  reversed  this  judg- 
ment, holding  that  the  covenant  was  in  substance  part  of  an 
illegal  transaction,  whether  actually  given  in  pursuance  of  the 
first  agreement  or  not  "  It  is  clear  that  the  covenant  was  given 
for  payment  of  the  purchase-money.  It  springs  from  and  is  a 
creature  of  the  illegal  agreement;  and  as  the  law  would  not 
enforce  the  original  contract,  so  neither  will  it  allow  the  parties 
to  enforce  a  security  for  the  purchase-money  which  by  the 
original  bargain  was  tainted  with  illegality."  They  further 
pointed  out  that  the  case  of  a  bond  given  for  past  cohabitation 
was  not  analogous,  inasmuch  as  past  cohabitation  is  not  an  illegal 
consideration  but  no  consideration  at  all.  But  "  if  an  agreement 
had  been  made  to  pay  a  sum  of  money  in  consideration  of  future 
cohabitation,  and  after  cohabitation)  the  money  being  unpaid,  a 
bond  had  been  given  to  secure  that  money,  that  would  be  the 
same  case  as  this  j  and  such  a  bond  could  not  under  such  cir- 
cumstances be  enforced." 
Principle  The  principle  of  this  judgment  has  been  criticized  by  con* 
?* the  siderable  authority  as  "vague  in  itself  and  dangerous  as  a 
precedent "  (b).  The  actual  decision,  however,  does  not  appear 
•to  require  anything  wider  than  this— that  where  a  claim  for  the 
payment  of  money  as  on  a  simple  contract  would  be  bad  on  the 
ground  of  illegality,  a  subsequent  security  for  the  same  payment, 
whether  given  in  pursuance  of  the  original  agreement  or  not,  is 
likewise  not  enforceable :  or,  more  shortly — 

5.  Security     5.  Any  security  for  the  payment  of  money  under  an  unlawful . 
for  pay-     agreement  is  itself  void,  even  if  the  giving  of  the  security  was  ,* 
under  un-   not  Part  °' tne  original  agreement.  J 

lawful  To   tliis  extent  at  least  the  principle  of  Flaher  v.  Bridges 

(«)  12  Geo.  2,  c.  28,  i.  1.  (b)  1  Sm  L.  C.  350. 
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has  been  repeatedly  acted  on  (a).     In  Geere  v.  Mare  (a)  a  agreement 
policy  of  assurance  was  assigned  by  deed  as  a  further  security  "ojj^th 
for  the  payment  of  a  bill  of  exchange.      The  bill  itself  was  the 
given  to  secure  a  payment  by  way  of  fraudulent  preference  ^^. 
to  a  particular  creditor,  and  accepted  not  by  the  debtor  himself  ment. 
but  by  a  third  person.     It  was  held,  both  on  principle  and  on 
the  authority  of  Fisher  v.  Bridges,  that  the  deed  could  not  be 
enforced.      Again  in  Clay  v.    Bay  (a)  two  promissory  notes 
were  secretly  given  by  a  compounding  debtor  to  a  creditor  for 
a  sum  in  excess  of  the  amount  of  the  composition.     Judgment 
was  obtained  in  an  action  on  one  of  these  notes.      In  con- 
sideration of  proceedings  being   stayed  and  the  notes  given 
up  a  third  person  gave  a  guaranty  to  the  creditor  for  the 
amount:  it  was  held  that  on  this  guaranty  no  action  could  be 
maintained* 

This  is  a  convenient  place  to  state  a  rule  of  a  more  special 
kind  which  has  already  been  assumed  in  the  discussion  of  various 
instances  of  illegality,  and  the  necessity  of  which  is  obvious : 
namely: — 

5  a.  If  the  condition  of  a  bond  is  unlawful,  the  whole  bond  is  5  a.  Bond 

Y0id  (*).  ^ 

eondition 
is  wholly 
Bides  of  Evidence  and  Procedure  touching  Unlawful  toi^ 

Agreements. 

6.  Extrinsic  evidence  is  always  admissible  to  show  that  the  6.  Illega- 
object  or  consideration  of  an  agreement  is  in  fact  illegal.  aiwa^s^L 

This  is  now  an  elementary  rule  both  at  law  (c)  and  in  equity  (d).  shown  by 
Even  a  document  which  for  want  of  a  stamp  would  not  be  avail-  ^jjjjjjj^ 
able  to  establish  any  right  is  admissible  to  provo  the  illegal 
nature  of  the  transaction  to  which  it  belongs  (e). 

(a)  Grame  v.  Wroughton,  11  Ex.  tinction  is   now  clearly  not  law  : 

146,  24  L.  J.  Ex.  265  ;    Geere  v.  see  Duvcrgicr  v.  Fellows,  10  B.  &  C. 

Mare,  2  H.  &  C.  330,  33  L.  J;  Ex.  823. 

50  ;  Clay  r.  Kay,  17  C.  B.  N.  S.  188.  (c)   Collins  v.    Blantcrn,    1    Sm. 

(6)  Co.  Lit.  206  b,  Shepp.  Touch.  L,.  C.  325. 

872  ;    where  it  is  said  that  if  the  (d)  lieynctt  v.  Sprye,  1  D.  M.  G. 

matter  of  the    condition   be    only  660,  672,  per  Knight  Bruce,  L.  J. 

malum  prohibitum,  the  obligation  is  (e)  Coppock  v.  Botca;  4  M.  &  W. 

absolute  (as  if  the  condition  were  361. 
merely   impossible)  :    but  this  dis- 
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But  where  the  immediate  object  of  the  agreement  (in  the 
sense  explained  above)  is  not  unlawful,  we  have  to  bear  in  mind 
a  qualifying  rule  which  has  been  thus  stated  : 

6a.  Where      6  a.  "  When  it  is  sought  to  avoid  an  agreement  not  being  in  itself  ] 

unlawful    unlawful  on  the  ground  of  its  being  meant  as  part  of  an  unlawful  \ 

is  aUs?0  d    8cneme  or  *°  cany  out  an  unlawful  object,  it  must  be  shown  that  ( 

it  must  be  such  was  the  intention  of  the  parties  at  the  time  of  making  the  J 

shown  to    agreement "  (a). 

have 

existed  at 

date  of  The  fact  that  unlawful  means  are  used  in  performing  an 

J2£J£"        agreement  which  is   'prima  facie  lawful  and  capable  of  being 
Sulwe-        lawfully  performed  does  not   of  itself  make    the   agreement 
conduct  of  unkwful  (&)•     Thk  or  other  subsequent  conduct  of  the  parties') 
partie*       in  the  matter  of  the  agreement  may  be  evidence,  but  evidence  ( 

Trtdence  onty'  *na*  a  vfoktion  °f  the  *aw  was  P^  °*  ih&x  original/^ 
of  original  intention,  and  whether  it  was  so  is  a  pure  question  of  fact  (c).\ 
intention  ^ne  om^B8^011  °*  statutory  requisites  in  carrying  on  a  partnership 
business  is  consistent  with  the  contract  of  partnership  itself 
being  lawful ;  but  if  it  is  shown  as  a  fact  that  there  was  from 
the  first  a  secret  agreement  to  carry  on  the  business  in  an  illegal 
manner,  the  whole  must  be  taken  as  one  illegal  transaction  (d). 
Again,  it  is  no  answer  to  a  claim  for  an  account  of  partnership 
profits  that  there  was  some  collateral  breach  of  the  law  in  the 
particular  transaction  in  which  they  were  earned  (e).  Where 
a  duly  enrolled  deed  inter  vivos  purported  to  create  a  rent-charge 
for  charitable  purposes,  but  the  deed  remained  in  the  grantor's 
keeping,  no  payment  was  made  during  his  lifetime,  nor  was  the 
existence  of  the  deed  communicated  to  the  persons  interested, 
and  the  conduct  of  the  parties  otherwise  showed  an  understand- 
ing that  the  deed  should  not  take  effect  till  after  the  grantor's 
death,  it  was  set  aside  as  an  evasion  of  the  Mortmain  Act  (/). 

(a)  Lord  Hoicdtn  v.  Simpson,  10  M.  k  K.   45,  64,  s.  c.  nom.  Arm* 

A.  &  E.  793,  818.  strong  v.  Lewis,  in  Ex.  Ch.  2  Cr.  & 

(6)  A   subsequent  agreement   to  M.     274,     297.      Notwithstanding 

vary  the  performance  of  a  contract  what  is  here  said  as  to  such  in- 

in  a  way  that  would  make  it  un-  ferences  of  fact  being  for  the  jury, 

lawful   is   merely  inoperative,  and  the  matter  seems  to  have  been  left 

leaves  the  original  contract  in  force:  at  large  for  the  Court  in  Waujh  v. 

City    of    Memphis    v.    Broxcn,    20  M.trris,  L.  R.  8  Q.  B.  202  (see  next 

Wallace  289.  paragraph). 

(c)  Prater  v.  1101,  1  McQu.  392.  (e)  Sharp  v.  Taylor,  2  Ph.  801. 

(d)  Armstrong   v.    Armstrong,    3  (/)  Way  v.  East,  2  Drew.  44. 
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Again,  an  agreement  is  not  unlawful  merely  because  something 
remains  to  be  done  by  one  of  the  parties  in  order  to  make  the 
performance  of  the  agreement  or  of  some  part  of  it  lawful,  such 
as  obtaining  a  licence  from  the  Crown  (a). 

In  the  recent  case  of  Wawjh  v.  Morris  (b)  it  was  agreed  by  Waugh  r. 
charter-party  tliat  a  ship  then  at  Trouvilie  should  go  thence  Materi.il 
with  a  cargo  of  hay  to  London,  and  all  cargo  was  to  be  brought  °»  the 
and   taken  from   the  ship  alongside.     Before  the  date  of  the  Attention 
charter-party  an  Order  in  Council  had  been  made  and  published  whether 
under  the  Contagious  Diseases  (Animals)  Act  1869,  prohibiting  know  the 
the  landing  of  hay  from  France  in  this  country.     The  parties  l»w- 
did  not  know  of  this,  and  the  master  learnt  it  for  the  first  time 
on  arriving  in  the  Thames.     In  the  result  the  charterer  took  the 
cargo  from  alongside  the  ship  in  the  river  into  another  vessel 
and  exported  it,  as  he  lawfully  might,  but  after  considerable 
delay.     The  shipowner  sued  him  for  demurrage,  and  he  con- 
tended that  the  contract  was  illegal  (though  it  had  in  fact  been 
lawfully  performed),  as  the  parties  had  intended  it  to  be  per- 
formed by  means  which  at  the  time  of  the  contract  were  un- 
lawful, viz.  landing  the  hay  in  the  port  of  London.     The  Court 
however  refused  to  take  this  view.    It  was  true  that  the  plaintiff 
contemplated  and  expected  that  the  hay  would  be  landed,  as 
that  would  be  the  natural  course  of  things.     But  the  landing 
was  no  part   of   the  contract,  and    if  the    plaintiff   had  had 
before  him  the  possibility  of  the  landing  being  forbidden,  he 
would  probably  have  expected  the  defendant  not  to  break  the 
law ;  as  in  fact  he  did  not,  for  no  attempt  was  made  to  land  the 
goods. 

"  We  quite  agree  that  where  a  contract  is  to  do  a  thing  which 
cannot  be  performed  without  a  violation  of  the  law  it  is  void, 
whether  the  parties  knew  the  law  or  not.  But  we  think  that  in 
order  to  avoid  a  contract  which  can  be  legally  performed  on  the 
ground  that  there  was  an  intention  to  perform  it  in  an  illegal 
manner,  it  is  necessary  to  shew  that  there  was  the  wicked  intention 
to  break  the  law ;  and  if  this  be  so,  the  knowledge  of  what  the 
law  is  becomes  of  great  importance "  (c). 

(a)  Sewcll  v.  Royal  Exch.  Assurance  in  a  devise. 

Co.  4  Taunt  856  ;  Haines  v.  Busk,  (6)  L.  R.  8  Q.  B.  202. 

ft  ib.  821  ;   cp.  Porter's  ca.     1  Co.  (c)  L.  R.  8  Q.  B.  207-8. 
Kq>.  25  a,  the  like  as  to  a  condition 
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Where 
agreement 
primafacic 
unlawful, 
not enough 
to  show 
mere  pos- 
sibility of 
lawful  per- 
formance. 


As  to 
recovering 
baok 

money  or 
property. 


Lord 
Mh  in- 
field'a  ex- 
planation 
of  the  rule. 


A  still  more  recent  case  in  the  Queen's  Bench  may  also  be 
referred  to  as  illustrating  the  general  ruje  thaA_an  unlawful 
intention  is  not  to  be  presumed.  It  is  not  illegal  for  a  highway 
board  to  give  a  licence  to  a  gas  company  to  open  a  highway 
within  the  board's  jurisdiction,  for  it  must  be  taken  to  mean 
that  they  are  to  do  it  so  as  not  to  create  a  nuisance  (a). 

But  on  the  other  hand  where  an  agreement  is  prima  facie 
illegal,  it  lies  on  the  party  seeking  to  enforce  it  to  show  that  the 
intention  was  not  illegal.  It  is  not  enough  to  show  a  mere 
possibility  of  the  agreement  being  lawfully  performed  in  par- 
ticular contingent  events.  "If  there  be  on  the  face  of  the 
agreement  an  illegal  intention,  the  burden  lies  on  the  party  who 
uses  expressions  prima  facie  importing  an  illegal  purpose  to  show 
that  the  intention  was  legal "  (b). 

We  now  come  to  the  rule,  which  we  will  first  state  pro- 
visionally in  a  general  form,  that  money  or  property  paid  or 
delivered  under  an  unlawful  agreement  cannot  be  recovered 
baok. 

This  rule  (which  is  subject  to  exceptions  to  be  presently  stated) 
is  the  chief  part,  though  not  quite  the  whole,  of  what  is  meant 
by  the  maxim  In  pari  delicto  potior  est  conditio  defendentia  (c). 
To  some  extent  it  coincides  with  the  more  general  rule  that 
money  voluntarily  paid  with  full  knowledge  of  all  material  facts 
cannot  be  recovered  back.  However  the  principle  proper  to  this 
class  of  cases  is  that  persons  who  have  entered  into  dealings  for- 
bidden by  the  law  must  not  expect  any  assistance  from  the  law, 
save  so  far  as  the  simple  refusal  to  enforce  such  an  agreement  is 
unavoidably  beneficial  to  the  party  sued  upon  it.  As  it  is  some- 
times expressed,  the  Court  is  neutral  between  the  parties.  The 
matter  is  thus  put  by  Lord  Mansfield  : 

"  The  objection,  that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant.    It  is  not  for  his  sake,  however,  that  the  objection  is 


(a)  Edgware  Highway  Board  v. 
Harrow  Gat  Co.  L.  R.  10  Q.  B.  92. 

(b)  Holland  v.  Half,  1  B.  &  Aid. 
53,  per  Abbott,  J.  The  same  prin- 
ciple is  expressed  in  a  different 
form  by  Paulus  :  "  Item  quod  leges 
fieri  prohibent,  si  perpetuam  causam 

'  servaturum  est,  cessat  obligatio  .  .  . 


quamquam  etiam  si  non  sit  perpetua 
causa  .  .  .  idem  dicendum  est, 
quia  Btatim  contra  mores  sit."  D. 
45.  1.  de  v.  o.  35  §  1. 

(c)  Cp.  D.  50.  17.  de  reg.  iuria, 
154,  C.  4.  7.  de  condict.  ob  turpem 
causam,  2. 
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ever  allowed,  but  it  is  founded  in  general  principles  of  policy,  which 
the  defendant  has  the  advantage  of ;  contrary  to  the  real  justice  as 
between  him  and  the  plaintiff,  by  accident,  if  I  may  say  so.  The  prin- 
ciple of  public  policy  is  this ;  ex  dolo  malo  non  oritur  actio.  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act.  If  from  the  plaintiff's  own  stating  or 
otherwise  the  cause  of  action  appears  to  arise  ex  turpi  causa,  or  the 
transgression  of  a  positive  law  of  this  country,  there  the  Court  says  he 
has  no  right  to  be  assisted.  It  is  upon  that  ground  the  Court  goes ; 
not  for  the  sake  of  the  defendant,  but  because  they  will  not  lend  their 
aid  to  such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were  to 
change  sides,  and  the  defendant  was  to  bring  his  action  against  the 
plaintiff,  the  latter  would  then  have  the  advantage  of  it ;  for  where 
both  are  equally  in  fault,  potior  est  conditio  defendentis  *  (a). 

The  test  for  the  application  of  the  rule  is  whether  the  plamtiinPUjntiff 
can  make  out  his  case  otherwise  than  "  through  the  medium  &ndC£„er 
by  the  aid  of  an  illegal  transaction  to  which  he  was  himself  adhere  hi* 
party"  (6).     It  is  not  confined  to  the  case  of  actual  money  pay-Jf^™" 
ments,  though  that  is  the  most  common.     Where  the  plaintiff  conduct  ja 
had  deposited  the  half  of  a  bank  note  with  the  defendant  by  way  ^n  J^18 
of  pledge  to  secure  the  repayment  of  money  due  for  wine  and 
suppers  supplied  by  the  defendant  in  a  brothel  and  disorderly 
house  kept  by  the  defendant  for  the  purpose  of  being  consumed 
there  in  a  debauch,  and  for  money  lent  for  similar  purposes,  it 
was  held  that  the  plaintiff  could  not  recover,  as  it  was  necessary 
to  his  case  to  show  the  true  character  of  the  deposit     (This  is 
apparent  by  the  course  of  the  pleadings  :  the  declaration  was  on 
a  bailment  of  the  half-note  to  be  re-delivered  on  request,  and  in 
detinue.   Pleas,  in  effect,  that  it  was  deposited  by  way  of  pledge 
to  secure  money  due.     Replication,  the  immoral  character  of  the 
debt  as  above)  (c).     The  Court  inclined  also  to  think,  but  did 
not  decide,  that  the  plaintiffs  case  must  fail  on  the  more  general 
gronnd  that  the  delivery  of  the  note  was  an  executed  contract  by 
which  a  special  property  passed,  and  that  such  property  must 
remain. 

The  rule  is  not  even  confined  to  causes  of  action  ex  contractu. 
An  action  in  tort  cannot  be  maintained  when  the  cause  of 

(a)  Hotman  v.    Johnson,  Cowp.      Q.  B.  309,  314. 
341,  848.  [e)  L.  R  4  Q.  B.  at  p.  312. 

{b)  Taylor  r.   Chester,  L.   R.   4 
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Duty  of 
agents  and 
trustees  to 
account  to 
principals 
notwith- 
standing 
collateral 
illegality. 


action  springs  from  an  illegal  transaction  to  which  the  plain- 
tiff was  a  party,  and  that  transaction  is  a  necessary  part  of  his 
case  (a). 

Independently  of  the  special   grounds  of  this  rule,  a  com-x: 
pletely  executed  transfer  of  property,  though  originally  made, 
upon  an  unlawful  consideration  or  in  pursuance  of  an  unlawful  Y 
agreement,  is  afterwards  valid  and  irrevocable  both  at  law  and  \ 
in  equity  (//). 

The  ride  is  not  applicable  in  the  following  classes  of  cases, 
most  of  which  however  cannot  properly  be  called  exceptions. 

An  agent  is  not  discharged  from  accounting  to  his  prin- 
cipal by  reason  of  past  unlawful  acts  or  intentions  of  the 
principal  collateral  to  the  matter  of  the  agency.  If  A.  pays 
money  to  B.  for  the  use  of  C,  B.  cannot  justify  a  refusal  to 
pay  over  to  C.  by  showing  that  it  was  paid  under  an  unlawful 
agreement  between  A.  and  C.  (c).  Again,  if  A.  and  B.  make 
bets  at  a  horse-race  on  a  joint  account  and  Bf  receives  the 
winnings,  A.  can  recover  his  share  of  the  money  or  sue  on  a  bill 
given  to  him  by  B.  for  it :  here  however  there  is  nothing  illegal 
in  any  part  of  the  business  (d).  In  like  manner  the  right  to  an 
account  of  partnership  profits  is  not  lost  by  the  particular  trans- 
action in  which  they  were  earned  having  involved  a  breach  of 
the  law  (e).  Nor  can  a  trustee  of  property  refuse  to  account  to 
his  cestui  que  trust  on  grounds  of  this  kind  :  a  trust  was  enforced 
where  the  persons  interested  were  the  members  of  an  unin- 
corporated trading  association,  though  it  was  doubtful  whether 
the  association  itself  was  not  illegal  (/).  If  a  man  entrusts 
another  as  his  agent  with  money  to  be  paid  for  an  unlawful 
purpose,  he  may  recover  it  at  any  time  before  it  is  actually  so 
paid ;  or  even  if  the  agent  does  pay  it  after  having  been  warned 
not  to  do  so  (g) ;  the  reason  of  this,  clearly  put  in  one  of  the  earlier 
cases  (k),  is  that  whether  the  intended  payment  be  lawful  or  not 
an   authority   may  always  be  countermanded  as  between  the 


(a)  Fivaz  v.  NicholU,  2  C.  B.  501, 
513. 

(6)  Ayerst  v.  Jenkins,  16  Eq.  275. 
Cp.  M'CaUan  ▼.  Mortimer  (Ex.  Ch.) 
9M.&  W.  636. 

(c)  Tenant  v.  Elliott,  1  B.  &  P.  3. 

(d)  Johnson  v.  Lansley,  12  C.  B. 
468. 

(e)  Sharp  v.  Taylor,  2  Pb.  801. 


Of  course  it  is  not  so  where  the 
main  object  of  the  partnership  is 
unlawful.    See  Lindley,  1.  203-212. 

(/)  Sheppard  v.  Oxenford,  1  K  & 
J.  491. 

(«/)  Hastelow  t.  Jackton,  8  B.  &  C. 
221,  226. 

(h)  Taylor  v.  Lmdey,  9  East  49. 
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principal  and  agent  so  long  as  it  is  not  executed  (a).  It  is  the  same 
where  the  agent  is  authorized  to  apply  in  an  unlawful  manner 
any  part  of  the  moneys  to  be  received  by  him  on  account  of  the 
principal ;  he  must  account  for  so  much  of  that  part  as  he  has 
not  actually  paid  over  (a).  The  language  of  the  statute  8  &  9  \ 
Vict  c  109,  s.  18,  which  says  that  no  money  can  be  recovered  / 
"  which  shall  have  been  deposited  in  the  hands  of  any  person 
to  abide  the  event  upon  which  any  wager  shall  have  been 
made  "  does  not  prevent  either  party  from  repudiating  the  wager 
at  any  time  before  the  event  and  recovering  his  own  deposit 
from  the  stakeholder  (ft). 

Where  money  has  been  paid  under  an  unlawful  agreement^ VMoney 
but  nothing  else  done  in  performance  of  it,  the  money  may  berj^v^k 
recovered  back.     But  in  the  decision  which  establishes  this  ex- Where 
ception  it  is  intimated  that  it  probably  would  not  be  allowed  if  CjJt^T1 
the  agreement  were  actually  criminal  or  immoral  (c).     And  thetuted. 
action  cannot  be  maintained  by  a  party  who  has  not  given  pre- 
vious notice  that  he  repudiates  the  agreement  and  claims  his  money 
back  (d).     In  a  recent  case  in  equity  somewhat  of  the  same 
kind   the   plaintiff    had    assigned   certain    leasehold   property 
to  a  trustee  with  the  intention  of  defeating  his  creditors ;  after- 
wards under  an  arrangement  with  his  creditors  he  sued  for  the 
recovery  of  the  property,  having  undertaken  to  pay  them  a  com- 
position in  case  of  success.     The  Court  held  that,  as  the  illegal 
purpose  had  not  been  executed,  he  was  entitled  to  a  recon- 
veyance.    It  will  be  observed  however  that  the  plaintiff  was  in 
effect  suing  as  a  trustee  for  his  creditors,  so  that  the  real  question 
was  whether  the  fraud  upon  the  creditors  should  bo  continued 
against  the  better  mind  of  the  debtor  himself  (e).     The  cases 
above  mentioned  as  to  recovering  money  from  agents  or  stake- 
holders are  also  put  partly  on  this  ground,  which  however  does 
not  seem  necessary  to  them  (/). 

(a)  Bone  v.   Ekleu,  5  H.  k  N.  221.     Mearingv.  Hdlingt,  HH.4 

925,  29  L.  J.  Ex.  438.  W.  711,  where  that  cue  wm  doubted. 

(6)   Varney  v.  Ilickman,  5  C.  B,  decides  only  this :  A  man  cannot 

271.  sue  a  stakeholder  for  the  whole  of 

(c)  Tappenden  v.  Randall,  2  B.  the  sweepstakes  he  has  won  in  a 
k  P.  467.  lottery,  and  then  reply  to  the  ob- 

(d)  Palyart  v.  Lcckie,  6  M.  k  S.  jection    of    illegality   that    if    the 
290.  whole  thing  is  illegal  he  mnst  at 

{e)  Symet  v.  Hughe;  9  Eq.  475.  all  events  recover  his  own  stake. 

(/ )  1/asithv  v.  Jaclion,  8  B.  k  C.      Allegans  contraria  nonest andiendujv 
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'.) 


In  certain  cases  the  parties  are  said  not  to  be  in  pari  delicto, 
namely  where  the  unlawful  agreement  and  the  payment  take 
place  under  circumstances  practically  amounting  to  coercion. 
The  chief  instances  of  this  kind  in  courts  of  law  have  been 
payments  tnade  by  a  debtor  by  way  of  fraudulent  preference  to 
purchase  a  particular  creditor's  assent  to  his  discharge  in  bank- 
ruptcy or  to  a  composition.    The  leading  case  is  now  Atkinson^ 
V.  Denby  (a).  There  the  defendant,  one  of  the  plaintiff's  creditors, 
refused  to  accept  the  composition  unless  he  had  something  more,  \^ 
and  the  plaintiff  paid  him  £50  before  he  executed  the  com- 
position deed.     It  was  held  that  this  money  could  be  recovered 
back.     "It  is  true"  said  the  Court  of  Exchequer  Chamber, 
"that  both  are  in  delicto,  because  the  act  is  a  fraud  upon  the 
other  creditors,  but  it  is  not  par  delictum,  because  the  one 
has  the  power  to  dictate,  the  other  no  alternative  but   to 
submit/1    On  the  same  ground  money  paid  for  compounding  a\ 
penal  action  contrary  to  the  statute  of  Elizabeth  may  be  re-/ 
covered  back  (6).     But  where  a  bill  is  given  by  way  of  fraudu-)  . 
lent  preference  to  purchase  a  creditor's  assent  to  a  composition, 
and  after  the  composition  the  debtor  chooses  to  pay  the  amount 
of  the  bill,  this  is  a  voluntary  payment  which  cannot  be 
recovered  (c). 


Like 
doctrine 
of  equity. 


In  equity  the  application  of  this  doctrine  has  been  the  same 
in  substance,  though  more  varied  in  its  circumstances.  Courts 
of  Equity  do  not  as  a  rule  order  the  return  of  money,  or  exercise 
their  peculiar  jurisdiction  of  setting  aside  instruments,  when  the 
parties  are  in  pari  delicto.  The  qualification  is  thus  expressed  by 
Knight  Bruce,  L.  J. :  "  Where  the  parties  to  a  contract  against 
public  policy  or  illegal  are  not  in  pari  delicto  (and  they  are  not 
always  so)  and  where  public  policy  is  considered  as  advanced  by 
allowing  either,  or  at  least  the  more  excusable  of  the  two,  to  sue 
for  relief  against  the  transaction,  relief  is  given  to  him,  as  we 
know  from  various  authorities,  of  which  Osborne  v.  Williams 
[see  below]  is  one  "  (d). 


(a)  6EAN.  778,  80  L.  J.  Ex. 
861,  in  Ex.  Ch.  7H.ftN.  934,  31 
L.  J.  Ex.  862:  the  chief  earlier 
ones  are  Smith  r.  Bromley,  2  Doug. 
695,  Smith  y.  Cuff,  6  M.  ft  S.  160. 


(6)  William  v.  ffedley,  8  East 
378. 

lc)  Wilton  v.  Ray,  10  A.  &  E.  82. 

(d)  ReyneU  r.  Sprye,  1  D.  M.  G. 
660,  679. 
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On  this  principle  relief  was  given  and  an  account  decreed  in  Special 
Osborne  v.  Williams  (a),  where  the  unlawful  sale  of  the  profits  £uef. 
of  an  office  was  made  bj  a  son  to  his  father  after  the  son  had 
obtained  the  office  in  succession  to  his  father  and  upon  his  re- 
commendation, so  that  he  was  wholly  under  his  father's  control 
in  the  matter.  In  Reyndl  v.  Sprye  (b)  an  agreement  bad 
for  champerty  was  set  aside  at  the  suit  of  the  party  who  had 
been  induced  to  enter  into  it  by  the  other's  false  representations 
that  it  was  a  usual  and  proper  course  among  men  of  business  to 
advance  costs  and  manage  litigation  on  the  terms  of  taking  all  the 
risk  and  sharing  the  property  recovered.  And  in  a  later  case  a 
mortgage  to  secure  a  loan  of  money  whioh  in  fact  was  lent  upon 
an  immoral  consideration  was  set  aside  at  the  suit  of  the  borrower 
on  the  ground  that  the  interest  of  others  besides  parties  to  the 
corrupt  bargain  was  involved  (c).  A  wider  exception  is  made, 
as  we  have  seen  above,  in  the  case  of  agreements  of  which  the 
consideration  is  future  illicit  cohabitation  between  the  parties. 
The  treatment  of  this  kind  of  agreements  is  altogether  somewhat 
anomalous  and  ill-defined,  and  may  be  considered  open  to  review 
by  a  Court  of  Appeal  should  occasion  arise.  Apart  from  this  par- 
ticular question,  there  seems  to  be  no  reason  why  the  analogy  of  the 
cases  in  equity  where  agreements  have  been  set  aside  should  not 
apply  to  the  legal  right  of  recovering  back  money  paid.  If  this 
be  correct,  the  rule  and  its  qualifications  will  be  to  this  effect : 

7.  Money  paid  or  property  delivered  under  an  unlawful  agree-  Statement 
ment  cannot  be  recovered  back,  nor  the  agreement  set  aside  at  ^  ^J^e 
the  suit  of  either  party,  unless  nothing  has  been  done  in  the  lified. 
execution  of  the  unlawful  purpose  beyond  the  payment  or 
delivery  itself  (and  the  agreement  is  not  positively  criminal  or 
immoral  T)  or  unless  the  agreement  was  made  under  such  circum- 
stances as  between  the  parties  that  if  otherwise  lawful  it  would 
be  voidable  in    equity  at  the  option  of  the  party  seeking 
relief  (d) :— or,  in  the  case  of  a  suit  to  set  aside  the  agreement, 
unless  in  the  judgment  of  the  Court  the  interests  of  third  persons 
require  that  it  should  be  set  aside* 


(a)  18  Ves.  379.  pomtirely  warranted  by  the  autho- 

(6)  1D.M.G.  660,  679.  rities,  but  is    submitted  as  fairly 

lr)  W.  v.  B.  32  Beav.  674.  representing  the  result. 

id)  This  form  of  expression  is  not 
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8.  Conflict  8.  Where  a  difference  of  local  laws  is  in  question,  the  law- 
of  laws  in  f  uine88  0f  a  contract  is  to  be  determined  by  the  law  governing 
Lezloci  the  substance  of  the  contract  (that  is,  the  law  of  the  place  where 
MoiutionU  it  is  to  be  performed,  if  any  particular  place  of  performance  is 
expressed  by  the  contract  or  implied  in  its  nature,  or  otherwise 
the  law  of  the  place  where  the  contract  is  made). 

™n?*!i«l        Exception  1. — An  agreement  entered  into  by  a  citizen  in  vio- 
by  prohi-    lation  of  a  prohibitory  law  of  his  own  state  cannot  in  any  case 

blunUiMd  k6  enf°rce<*  *n  any  court  °*  *nat  Btate- 

law  of  the 

'oruni :  Exception  2. — An  agreement  contrary  to  common  principles  of 

the  agree-  justice  or  morality,  or  to  the  interests  of  the  state,  cannot  in  any 

common 

justice  or        What  we  here  have  to  do  with  is  in  truth  a  fragment  of  a 

of  the        much  larger  subject,  namely  the  consideration  of  the  local  law 

State.        governing  obligations  in  general  (a). 

As  to  the  The  main  proposition  is  well  established,  and  it  would  be 
tion excep"  idle  to  attempt  in  this  place  any  abridgment  or  re-statement  of 
what  is  said  upon  it  by  the  writers  on  Private  International 
Law  to  whose  works  the  reader  is  referred  in  the  last  note. 
The  first  exception  is  a  simple  one.  The  municipal  laws 
of  a  particular  state,  especially  laws  of  a  prohibitory  kind,  are 
as  a  rule  directed  only  to  things  done  within  its  juris- 
diction. But  a  particular  law  may  positively  forbid  the 
subjects  of  the  state  to  undertake  some  particular  class  of 
transactions  in  any  part  of  the  world :  and  where  such  a 
law  exists,  the  courts  of  that  state  must  give  effect  to  it  A 
foreigner  cannot  sue  in  an  English  court  on  a  contract  made 
with  a  British  subject,  and  itself  lawful  at  the  place  where  it 
was  made,  if  it  is  such  that  British  subjects  are  forbidden  by 
Act  of  Parliament  to  make  it  anywhere  (b).  It  may  be  doubted 
whether  such  a  contract  would  be  recognized  even  by  the  courts 
of  the  state  where  it  was  made,  unless  the  prohibition  were  of 
so  hostile  or  restrictive  a  character  as  between  the  two  states 


(a)  For  the  treatment  of  it  in       258  sqq.  ;  Wharton,  §§  482-497. 

iris  connexion,  Bee  Savigny,  Syst  8. 

89-278  (§  374  C.) ;    Weatlake  on 

•rivate    Intern.    Law,    176,    180 ; 

Story,  Conflict  of  Laws,  §§  243  sqq. 


this  connexion,  Bee  Savigny,  Syst  8.  (6)  Santot  v.  Illidge,  in  Ex.  Ch. 

269-278  (§  374  C.) ;    Weatlake  on       8.C.  B.  N.  S.  at  p.  874,  29  L.  J. 
Private    Intern.    Law,    176,    180;       C.  P.  at  p.  850,  per  Blackburn  J. 
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{e.g.  if  the  rulers  of  a  people  skilled  in  a  particular  industry 
should  forbid  them  to  exercise  or  teach  that  industry  abroad) 
as  not  to  fall  within  the  ordinary  principles  of  comity.  The 
authorities  already  cited  (p.  234  above)  as  to  marriages  within 
the  prohibited  degrees  contracted  abroad  by  British  subjects 
may  also  be  usefully  consulted  as  illustrating  this  topic. 

The  second  exception  is  by  no  means  free  from  difficulties  A*  to  the 
touching  its  real  meaning  and  extent  (a).  There  is  no  doubt  JJ^tion. 
that  an  agreement  will  not  necessarily,  though  it  will  generally, 
be  enforced  if  lawful  according  to  its  proper  local  law.  The 
reasons  for  which  the  court  may  nevertheless  refuse  to  enforce 
it  have  been  variously  expressed.  We  read  that  agreements 
must  be  held  void  apart  from  all  question  of  local  law  if  they 
are  "in  their  own  nature  founded  in  moral  turpitude  and 
are  inconsistent  with  the  good  order  and  solid  interests  of 
society  *  (b) ;  or  if  they  are  "  contrary  to  the  law  of  nature 
or  hurtful  to  the  purity  of  morals";  that  "no  state  can  be 
justified  in  directing  its  tribunals  to  enforce  obligations  which 
it  holds  to  be  founded  in  wrong "  (c).  Sometimes  it  is  said  in 
still  more  general  terms  that  an  agreement  must  be  lawful  by 
the  law  of  the  country  where  it  is  sued  upon :  but  this  form 
of  statement  at  any  rate  may  be  dismissed  as  too  wide. 

It  may  be  taken  for  granted  that  the  courts  of  a  civilized  Transac- 
state  cannot  give  effect  to  rights  alleged  to  be  valid  by  some  ^^^* 
local  law,  but  arising  from  a  transaction  plainly  repugnant  to  common 
the  jus  gentium  in  its  proper  sense — the  principles  of  law  and  JJ^taed 
morality  common  to  civilized  nations.    In  other  words,  a  local  nation*,  or 
law  cannot  be  recognized,  though  otherwise  it  would  be  tnea°^o^on 
proper  law  to  look  to,  if  it  is  in  derogation  of  all  civilized  laws,  foreign 
This  indeed  seems  a  fundamental  assumption  in  the  adminis-  2^m 
tration  of  justice,  in  whatever  forum  and  by  whatever  procedure,  relations, 
rather  than  a  specific  proposition  of  either  municipal  or  inter-  ^^J8" 
national  law.    Likewise  it  is  clear  that  no  court  can  be  bound 
to  enforce  rights  arising  under  a  system  of  law  so  different 

(a)  "Whether  an  action  can  be  great  question"  :    per  Wilmot,  J. 

supported  in  England  on  a  contract  Robinwn  v.  Bland,  2  Burr.  1083. 
which  is  void  by  the  law  of  England,  (6)  Story,  §  258. 

but  valid  by  the  law  of  the  country  (c)  Weutlake,  180. 

where  the  matter  is  transacted,  is  a 
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from  its  own,  and  so  unlike  anything  it  is  accustomed  to, 
that  not  only  its  administrative  means,  but  the  legal  conceptions 
which  are  the  foundation  of  its  procedure,  and  its  legal  habit  of 
mind  (a),  so  to  speak,  are  wholly  unfitted  to  deal  with  them. 
For  this  reason  the  English  Divorce  Court  cannot  entertain  a 
suit  founded  on  a  Mormon  marriage.  Apart  from  the  question 
whether  such  marriages  would  be  regarded  by  our  courts  as 
immoral  jure  gentium  (ft),  the  matrimonial  law  of  England  is 
wholly  inapplicable  to  polygamy,  and  the  attempt  to  apply  it 
would  lead  to  manifest  absurdities  (c).  Practically  these  diffi- 
culties can  hardly  arise  except  as  to  rights  derived  from  family 
relations.  One  can  hardly  imagine  them  in  the  proper  region 
of  contracts. 

Butoppo-       Again,  there  are  sundry  judicial  observations  to  be  found 

aitionto     ^fch  g0  to  the  further  extent  of  saying  that  no  court  will 

principles   enforce   anything  contrary  to   the  particular  views  of  justice 

°*  laWj,°ot  morality  or  policy  whereon  its  own  municipal  jurisprudence  is 

founded.     And  this  doctrine  is  supported  by  the  unhesitating 

acceptance  of  text-writers,  which  in  this  department  of  law 

must  needs  count  for  more  than  in  any  other,  owing  to  its 

comparative  poverty  in  decisive  authorities  (d).     But  a  test 

Contract     question  on  this  doctrine  is  to  be  found  in  the  treatment  of 

for  sale  of  rfghte  arising  out  of  slavery  by  the  courts  of  a  free  country : 

eoforoedin  and  for  England  at  least  the  decision  of  the  Exchequer  Chamber 

laid08  V'    *n  Santos  v.  IUidge  (e)  has  given  such  an  answer  to  it  as  makes 

the  prevailing  opinion  of  the  books  untenable.     Slavery  is  as 

repugnant  to  the  principles  of  English  law  as  anything  can  well 

be  which  is  so  far  admitted  by  any  other  civilized  system  that 

any  serious  question  of  the  conflict  of  laws  can  arise  upon  it. 

(a)  In  German  one  might  speak  (c)  Hyde  v.  Jlyde  &  TFoafruuufe, 

without    any    strangeness    of    the  L.  B.  1  P.  ft  D.  130. 

RecktobwwuUtin  of  the  court.  (d)  See  the  books  above  referred 

(6)  A  contusion  which  would  not  to,  p.  303,  n.  (a),  and  Chitiy  on  Con- 
Imply  any  offence  to  the  Queen's  tracts,  Ch.  4,  init. 
Mahometan  subjects,  or  be  incon-  (e)  8  C.  B.  N.  8.  861,  S9  L.  J. 
sistent  with  our  administration  of  C.  P.  348,  revg.  s.  c.  in  court  below, 
native  law  in  British  India.  The  C  C.  B.  N.  S.  841,  28  L.  J.  C.  P. 
immemorial  institutions  of  Eastern  317.  Very  strangely  there  is  no 
races  are  obviously  on  a  different  mention  of  the  case  either  in 
footing  altogether  from  the  fan-  Wharton's  Conflict  of  Laws  or  in 
tactic  and  retrograde  devices  of  a  the  last  edition  of  Story, 
degenerate  fraction  in  the  West. 
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There  is  no  doubt  that  neither  the  status  of  slavery  nor  any 
personal  right  of  the  master  or  duty  of  the  slave  incident  thereto 
can  exist  in  England  (a),  or  within  the  protection  of  English 
law  (b).  But  it  long  remained  uncertain  how  an  English  court 
would  deal  with  a  contract  concerning  slaves  which  was  lawful 
in  the  country  where  it  was  made  and  to  be  performed.  Pass- 
ing over  earlier  and  indecisive  authorities  (c),  we  find  Lord 
Mansfield  assuming  that  a  contract  for  the  sale  of  a  slave 
may  be  good  here  (d).  On  the  other  hand  Best,  J.  thought  no 
action  "founded  upon  a  right  arising  out  of  slavery "  would  be 
maintainable  in  the  municipal  courts  of  this  country  (e).  But 
in  Santos  v.  Illidge  (/)  a  Brazilian  sued  an  English  firm  trading 
in  Brazil  for  the  non-delivery  of  slaves  under  a  contract  for  the 
sale  of  them  in  that  country,  which  was  valid  by  Brazilian  law. 
Both  in  the  C.P.  and  in  the  Ex.  Ch.  the  only  question  discussed 
was  whether  the  sale  was  or  was  not  under  the  circumstances 
made  illegal  by  the  operation  of  the  statutes  against  slave  trading : 
and  in  the  result  the  Ex.  Ch.  held  that  it  was  not.  It  was  not 
even  contended  that  at  common  law  the  Court  must  regard  a 
contract  for  the  sale  of  slaves  as  so  repugnant  to  English  prin- 
ciples of  justice  that,  wherever  made,  it  could  not  be  enforced  in 
England.  Nor  can  it  be  suggested  that  the  point  was  over- 
looked, for  it  appears  to  have  been  marked  for  argument :  per- 
haps it  is  a  matter  for  regret  that  it  was  not  insisted  upon,  and 
an  express  decision  obtained  upon  it :  but  as  it  is,  it  now  seems 
impossible  to  say  that  purely  municipal  views  of  right  and  wrong 
can  prevail  against  the  recognition  of  a  foreign  law.  Moreover, 
apart  from  this  decision,  the  cases  in  which  the  dicta  relied  upon 
for  the  wider  doctrine  have  occurred  have  in  fact  been  almost 
always  determined  on  considerations  of  local  law,  and  in  particular 
of  the  law  of  the  place  where  the  contract  was  to  be  performed. 

Thus  in  Robinson  v.  Bland  (g)  the  plaintiff  sued  (1)  upon  a  Earlier 
bill  of  exchange  drawn  upon  England  to  secure  money  won  at  JjJJJjJdewd 

(a)  SommtrieU's  ca,  20  St  T.  1.  (e)  Porbet  v.  Coc&rane,  2B.&C, 

(6)   Viz.    on    board    an   English  at  p.  468.     To  eame  effect  Story 

ship  of    war,  Forbti  v.   Cochrane,  §  259  (in  spite  of  American  autho- 

2  B.  &  C.  448.  rity  being   advene),   approved  by 

(c)  They  are  collected  in  Har-  Westlake,  183. 

grave's    argument  in    Sommcr$ctf$  (f )  See  note  (e)  page  81 0» 

case.  {ff)  2  Burr.  1077* 

(<0  20  St.  T.  79. 


ctni  e. 
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with  play  in  France :  (2)  for  money  won  at  play  in  France :  (3)  for 

to  the  money  lent  for  play  at  the  same  time  and  place.  As  to  the 
newl  bill,  it  was  held  to  be  an  English  bill;  for  the  contract  was  to  be 
performed  by  payment  in  England,  and  therefore  to  be  governed 
by  English  law.  For  the  money  won,  it  could  not  have  been 
recovered  in  a  French  court  of  justice  (a),  and  so  quacunque 
via  could  not  be  sued  for  here ;  but  as  to  the  money  lent,  the 
loan  was  lawful  in  France  and  therefore  recoverable  here. 
Wilmot,  J.  said  that  an  action  could  be  maintained  in  some 
countries  by  a  courtesan  for  the  price  of  her  prostitution,  but 
certainly  would  not  be  allowed  in  England,  though  the  cause  of 
action  arose  in  one  of  those  countries.  Probably  no  such  local 
law  now  exists.  But  if  it  did,  and  if  it  were  attempted  to 
enforce  it  in  our  courts,  wo  could  appeal,  not  to  our  own  muni- 
cipal notions  of  morality,  but  to  the  Roman  law  as  expressing 
the  common  and  continuous  understanding  of  civilized  nations. 
Such  a  bargain  is  immoral  jure  gentium. 

In  Quarrier  v.  Colston  (b)  it  was  held  that  money  lent  by 
one  English  subject  to  another  for  gaming  in  a  foreign  country 
where  such  gaming  was  not  unlawful  might  be  recovered  in 
England.  This,  as  well  as  the  foregoing  case,  is  not  inconsistent 
with  the  rule  that  the  law  of  the  place  of  performance  is  to  be 
followed.  It  must  be  taken,  no  doubt,  that  the  parties  con- 
templated payment  in  England.  Then,  what  says  the  law  of 
England  1  Money  lent  for  an  unlawful  use  cannot  be  recovered. 
Then,  was  this  money  lent  for  an  unlawful  use  ?  That  must  be 
determined  by  the  law  existing  at  the  time  and  place  at  which 
the  money  was  to  ho  used  in  play.  That  law  not  being  shown 
to  prohibit  such  a  use  of  it,  there  was  no  unlawful  purpose  in 
the  loan,  and  there  was  a  good  cause  of  action,  not  merely  by  the 
local  law  (which  in  fact  was  not  before  the  Court)  (e),  but  by 
the  law  of  England.  These  cases  do  show,  however,  that  the 
English  law  against  gaming  is  not  considered  to  be  founded  on 

(a)  Nor,  under  the  circumstances,  ceivably,  without  making  gaining 
in  the  marshal's  court  of  honour  unlawful,  reduce  debts  for  money 
which  then  existed  ;  but  it  seems  lent  at  play  to  the  rank  of  natural 
the  Court  would  in  any  case  have  obligations  or  debts  of  honour  not 
declined  to  take  notice  of  an  ex-  enforceable  by  legal  process  :  if  the 
traordinary  and  extra-legal  juris-  view  in  the  text  be  correct,  the 
diction  of  that  sort.  existence  of  such  a  law  would  make 

(b)  1  Ph.  147.  no  difference  in  the  English  Court. 

(c)  The    local    law    might    con- 
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such  high  and  general  principles  of  morality  that  it  is  to  override 
all  foreign  laws,  or  that  an  English  court  is  to  presume  gaming 
to  be  unlawful  by  a  foreign  law  («). 

In  Hope  v.  Hope  (b)  an  agreement  made  between  a  husband 
and  wife,  British  subjects  domiciled  in  France,  provided  for 
two  things  which  made  the  agreement  void  in  an  English  court : 
the  collusive  conduct  of  a  divorce  suit  in  England,  and  the 
abandonment  by  the  husband  of  the  custody  of  his  children. 
It  is  worth  noting  that  at  the  time  of  the  suit  the  husband  was 
resident  in  England,  and  it  does  not  seem  clear  that  he  had  not 
recovered  an  English  domiciL  Knight  Bruce,  L.  J.  put  his 
judgment  partly  on  the  ground  that  an  important  part  at  least 
of  the  provisions  of  the  document  was  to  be  carried  into  effect 
in  England.  Turner,  L.  J.  did  say  in  general  terms  that  a 
contract  must  be  consistent  with  the  laws  and  policy  of  the 
country  where  it  is  sought  to  be  enforced,  and  he  appears  to 
have  thought  the  provision  as  to  the  custody  of  the  children 
was  one  that  an  English  court  must  absolutely  refuse  to 
enforce,  whether  to  be  performed  in  England  or  not,  and 
whether  by  a  domiciled  British  subject  or  not.  But  this  is 
neither  required  by  the  decision  nor  reconcileable  with  Santos 
v.  Ulidge. 

In  GreU  v.  Levy  (e)  an  agreement  was  made  in  France 
between  an  English  attorney  and  a  French  subject  that  the 
attorney  should  recover  a  debt  for  the  client  in  England  and 
keep  half  of  it.  Our  rules  against  champerty  are  not  known 
to  the  French  law :  but  here  the  agreement  was  to  be  performed 
in  England  by  an  officer  of  an  English  court  (d).  Perhaps, 
indeed,  the  English  law  governing  the  relations  and  mutual 
rights  of  solicitor  and  client  may  be  regarded  as  a  law  of 
English  procedure;  and  in  that  character,  of  course,  private 
arrangements  cannot  acquire  any  greater  power  to  vary  it  by 
being  made  abroad  (e). 


(a)  Contra  Savigny,  who  thinks  outride  it.    Sytt  8.  276. 

laws  relating  to  usury  and  gaming  (b)  8  D.  M.  G.  781  ;  per  Knight 

must    be    reckoned    strictly    com-  Bruce,  L.  J.  at  p.  740  ;  per  Turner 

pulsory  (von  streng  positiver,  twin-  L.  J.  at  p.  743. 

gender  Natur)— ».e.  must  be  applied  (c)  16  C.  B.  N.  &  73. 

without  regard  to  local  law  by  every  (d)  Per  Erie,  C.  J.  atp.  79. 

Court  within  their  allegiance,  but  (e)  See  judgment  of  Williams,  J. 
are  not  to  be  regarded  by  any  Court 
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As  to  As  for  agreements  contrary  to  the  public  interests  of  the 

*^re?"        state  in  whose  courts  they  are  sued  upon,  it  is  obvious  that  the 

against      courts  must  refuse  to  enforce  them  without  considering  any* 

Miere  t  f  ^ore^8n  law*     The  like  rule  applies  to  the  class  of  agreements 

State.        in  aid  of  hostilities  against  a  friendly  state  of  which  we  have 

already  spoken.     In  practice,  however,  an  agreement  of  this  kind 

is  more  likely  than  not  to  be  unlawful  everywhere.     Thus  an 

agreement  made  in  New  York  to  raise  a  loan  for  the  insurgents 

in  Cuba  would  not  be  lawful  in  England ;  but  it  would  also 

not  be  lawful  in  New  York,  and  for  the  same  reason.     It  might 

possibly  happen  on  the  other  hand  that  the  United  States  should 

recognize  the  Cuban  insurgents  while  they  were  not  recognized 

by  England ;  and  in  that  case  the  courts  of  New  York  would 

regard  the  contract  as  lawful,  but  ours  would  not. 

It  should  be  borne  in  mind  that  the  foregoing  discussion  has 
nothing  to  do  with  the  formal  validity  of  contracts,  which  is 
governed  by  other  rules  (expressed  in  a  general  way  by  the 
maxim  locus  regit  actum) ;  and  also  that  allrules  of  private  inter- 
national law  depend  on  practical  assumptions  as  to  the  conduct 
to  be  expected  at  the  hands  of  civilized  legislatures  and  tribu- 
nals. It  is  in  theory  perfectly  competent  to  the  sovereign 
power  in  any  particular  state  to  impose  any  restrictions,  however 
capricious  and  absurd,  on  the  action  of  its  own  municipal 
courts;  and  even  to  municipal  courts,  in  the  absence  of  any 
paramount  directions,  to  pay  as  much  or  as  little  regard  as  they 
please  to  any  foreign  opinion  or  authority. 


■} 


Conflict  of     9.  "Where  the  performance  of  a  contract  lawful  in  its  incep- 

laws  in       ^on  -ls  ma(ie  unlawful  by  any  subsequent  event,  the  contract  is 

9.  Where    thereby  dissolved  (a). 

perfor-  Explanation. — Where  the  performance  is  subsequently  for- 

becomes     bidden  by  a  foreign  law,  it  is  deemed  to  have  become  not 

TOntr^cf'    lmlaTyful  ^ut  impossible  (b). 

dissolved.  This  rule  does  not  call  for  any  discussion.  It  is  admitted  as 
certain  in  Atkinson  v.  Ritchie  (a)  and  is  sufficiently  illustrated 
by  the  modern  case  of  Esposito  v.  Bowden  (a)  of  which  some 
account  has  already  been  given.     It  applies  to  negative  as  well 

(«)  Atkinson  v.  Ritchie,  10  East  (b)  Barker  v.  Hodgton,  g  It.  k  S, 

630 ;    Esposito   v.   Bomkn,  p.  25  S,       £67» 

IK/WO. 
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as  to  affirmative  promises.  "  It  would  be  absurd  to  suppose 
that  an  action  should  lie  against  parties  for  doing  that  which 
the  legislature  has  said  they  shall  be  obliged  to  do"  (a).  To 
the  qualification  we  shall  have  to  return  in  the  following 
chapter  on  Impossibility. 

10.  Otherwise  the  validity  of  a  contract  is  generally  deter- 10.  Other-) 
mined  by  the  law  as  it  existed  at  the  date  of  the  contract  aTfoteof ' 

This  is  a  wider  rule  than  those  we  have  already  stated,  as  Agreement  C 
it  applies  to  the  form  as  well  as  to  the  substance  of  the  contract,  S0*6™*    ) 
and  not  only  to  the  question  of  legality  but  to  the  incidents  of 
the  contract  generally  (6).     It  is  needless  to  seek  authority  to 
show  that  an  originally  lawful  contract  cannot  become  in  itself 
unlawful  by  a  subsequent  change  in  the  law  (c).     It  does  not  Q**  when 
seem  certain,  however,  that  the  converse  proposition  would  ^^™®n 
always  hold  good.     Perhaps  the  parties  might  be  entitled  to  the  ignorance 
benefit  of  a  subsequent  change  in  the  law  if  their  actual  inten-  ^t    ^ 
tion  in  making  the  contract  was  not  unlawful.  peifor- 

The  question  may  be  put  as  follows  on  an  imaginary  case,  Sterwards 
which  the  facte   of   Waugh  v.  Morris  (d)  show  to  be  quite  becomes 
within  the  bounds  of  possibility.    A.  and  B.  make  an  agree- 
ment which  by  reason  of  a  state  of  things  not  known  to  them 
at  the  time  is  not  lawful.     That  state  of  things  ceases  to  exist 
before  it  comes  to  the  knowledge  of  the  parties  and  before  the 
agreement  is  performed,  but  A.  refuses  to  perform  the  agree- 
ment on  the  ground  that  it  was  unlawful  when  made.     Is  this 
agreement  a  contract  on  which  B.  can  sue  A.  1    Justice  and  '■ 
reason  seem  to  call  for  an  affirmative  answer,  and  the  analogy . 
of  Waugh  v.  Morris  (d),  where  the  Court  looked  to  the  actual . 
knowledge  and  intention  of  the  parties  at  the  time  of  the  con- 
tract, is  also  in  its  favour.     Apart  from  this,  a  contract  whiefffcontract 
provides  for  something  known  to  the  parties  to  be  not  lawfulf0011^- 
at  the  time  being  done  in  the  event,  and  only  in  the  event,  of /perform- 
its  being  made  lawful,  is  free  from  oty'ecfeion  and  valid  as  a  f*108  . 
conditional  contract  (e) :  unless,  indeed,  the  thing  were  of  such.UwfuL 

(a)  Wjnn   v.  Shropshire   Union  p.  301. 

Rgs.  <*  Canal  Co.  5  Ex.  420,  440.  (e)  Taylor  v.  Chichester   <*?  MUU 

{b)  Sav.  Syst.  §  392  (8.  435).  hurst  Ry.  Co.  L.  R.  4  H.  L.  628, 

(c)  See  Boycev.  Tabb,  18  Wallace  640,  645  ;  cp.  Mayor  of  Norwich  v. 

(3up.  Ct.  XJ.  S.)  546  ;  supra,  p.  251.  Norfolk  Ry.  Co.  4  E.  &  B.  397,  24 

( I)  Ij.   R.   8  Q.  B.  202  ;    supr*  L.  J.  Q.  B.  105,  supra,  p.  222. 
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a  kind  that  its  becoming  lawful  could  not  be  seriously  con- 
templated. 

General  It  may  perhaps  be  useful  to  collect  here  in  a  separate  form  the 

j**?**8  *■  results  of  the  foregoing  discussion,  so  far  as  they  show  in  what 
ledge  of  circumstances  and  to  what  extent  the  knowledge  of  the  parties 
P""*68,       is  material  on  the  question  of  illegality. 

a.  Immediate  object  of  agreement  unlawful.  Knowledge  of 
either  or  both  parties  is  immaterial  (a)  :  except,  perhaps,  where 
the  agreement  is  made  in  good  faith  and  in  ignorance  of  a  state 
of  things  making  it  unlawful :  and  in  this  case  it  is  submitted 
for  the  reasons  above  given  that  the  agreement  becomes  valid  if 
that  state  of  things  ceases  to  exist  in  time  for  the  agreement  to 
be  lawfully  performed  according  to  the  original  intention. 

/3.  A.  makes  an  agreement  with  B.  the  execution  of  which  \ 
would  involve  an  unlawful  act  on  B's  part  (e.g.  a  breach  of  B's  ] 
contract  with  C).  J 

If  A.  does  not  know  this,  there  is  a  good  contract,  and  A.  can  / 
sue  B.  for  a  breach  of  it,  though  B.  cannot  be  compelled  to  per- 
form it  or  may  be  restrained  (b)  from  performing  it     (We  may 
say  if  we  like  that  B.  is  deemed  to  warrant  that  he  can  lawfully 
perform  his  contract.) 

The  contract  is  voidable  at  A's  option  on  the  ground  of  fraud, ' 
if  B.  has  falsely  stated  or  actively  concealed  the  facts,  but  not 
otherwise  (c). 

If  A.  does  know  it,  the  agreement  is  void. 

y.  A.  makes  an  agreement  with  B.  who  has  an  unlawful  purpose" 
in  the  matter  of  the  agreement 

If  A.  does  not  know  of  this  purpose,  there  is  a  contract  void- 
able at  his  option  when  he  discovers  it. 

If  he  does  know  of  it,  the  agreement  is  void. 

Besides  the  catalogue  of  occupations  &c.  regulated  by  statutes 
which  we  have  already  promised,  we  give  by  way  of  Appendix 
the  provisions  of  the  Indian  Contract  Act  on  the  subjects  com- 
prised in  this  chapter. 

(a)  A  strong  illustration  of  this  706,  29  L.  J.  Q.  B.  105 ;  but  one 

will  be  found  in  Wilkinton  v.  Loudon-  can  never  be  quite  safe  in  drawing 

sack,  8  M.  &  S.  117.  any    general    conclusion    from    a 

(6)  Jones  v.  North,  10  Eq.  426.  decision  on  the  contract  to  marry. 

(c)  Beachey  v.  Brawn,  E.  B.  &  E. 
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APPENDIX  A. 

The  occasional  square  brockets  mean  that  further  remarks  on  the 
Act  or  matter  thus  denoted  will  be  found  in  the  chapter  on  Agree* 
ments  of  Imperfect  Obligation. 
Apothecaries,  55  Geo.  3,  c.  194. 
Attorneys.    See  Solicitors, 
Bankers.  3  &  4  Wm.  4,  a  98  ;  7  &  8  Vict,  c  32 ;  8  &9  Vict  c  76  ; 

17  &  18  Vict.  c.  83.    See  Lindley,  1.  191. 
Brokers.  6  Ann.  c.  68  (Rev.  Stat) ;  57  Geo.  3.  c.  lx. ;  rep.  in  part, 
33  &  34  Vict.  c.  60.    Smith  v.  Lindo,  4C.RN.S.  395,  5  ib.  587. 
Building.    See  Metropolitan. 
Cattle.    (Sale  in  London)  31  Geo.  2,  c  40. 

Chain  Cables  and  Anchors.  (Sale  forbidden  if  not  tested  and  stamped) 
£4  &  35  Vict  c.  101,  s.  7. 

Clergy.  Charging  benefices  forbidden,  13  Eliz.  c.  20.    Trading  for- 
bidden, 1  <fc  2  Vict  c.  106.    Supra,  p.  240. 
Coals.  (Sale  in  London)  1  &  2  Vict.  c.  cli. 

Companies.  (Formation  of :  partnerships  of  more  than  ten  persons 
for  banking,  or  twenty  for  other  purposes,  must  if  not  otherwise 
privileged  be  registered  under  the  Act)  Companies  Act  1862,  s.  4. 
Conveyancers.  33  &  34  Vict.  c.  97,  8.  60.    Supra,  p.  239. 
Dangerous  Goods  (importation,  manufacture,  sale,  and  carriage). 

Nitro-glycerine,  &c.  32  &  33  Vict  c.  113  (rep.  and 

superseded  from  1  Jan.  1876  by  the  Explosives  Act 
1875,  38  Vict.  c.  17). 
Petroleum,  &c.  34  &  35  Vict  c.  105. 

Excise.  General  regulations  as  to  trades  and  businesses  subject  to 
laws  of 

7  &  8  Geo.  4,  c.  53.        4  &  5  Vict,  c  20. 
4  &  5  Wm.  4,  c.  51.       26  &  27  Vict  c.  33,  s.  15. 
3  &  4  Vict  c  17.  30  &  31  Vict  c.  90,  s.  17. 

Game  (sale  of).  1  &  2  Wm.  4,  c.  32.  Porritt  v.  Baker,  10  Ex.  759. 
Oaming  Securities.  5  &  6  Win.  4,  c.  41. 

Gunpowder  (manufacture  and  keeping)  23  &  24  Vict.  c.  139,  24  & 
25  Vict  c.  130,  25  &  26  Vict  c.  98  (rep.  and  superseded,  together 
with  amending  Acts,  irom  1  Jan.  1876,  by  the  Explosives  Act  1875). 

Insurance  (Life).    Assured  must  have  interest,  14  Geo.  3,  c.  48.  \ 
See  Leake  on  Contracts  380.  / 

(Marine).    The  like  :  insurances  "  interest  or  no  interest,"  V^ 
and  wagering  insurances,  void.  See  notes  to  Goram  v.  Sweeting,  / 
2  Wms.  Saund.  592-7.  \ 

[Requirement  of  stamped  policy,  30  &  31  Vict  c.  23.]        ^) 
Intoxicating  Liquors.    Licensing  Acts,  1872-1874,  35  &  36  Vict 
c.  94,  and  37  &  38  Vict  c.  49  (and  several  earlier  Acts.) 

Lotteries.  Forbidden  by  10  Wm.  3,  c  23  (Rev.  Stat :  al.  17)  and 
a  series  of  penal  statutes  of  which  the  last  is  8  &  9  Vict  c.  74. 
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[Medical  Practitioners.  21  &  82  Vict.  o.  90,  22  Vict.  c.  21,  23  &  24 
Vict.  cc.  7,  66.] 

Metropolitan  Building*.  18  &  19  Vict.  e.  122,  25  &  26  Vict  c.  102. 

Money.  Contracts  &c.  must  be  made  in  terms  of  tome  currency. 
Coinage  Act  1870,  33  Vict  c.  10,  8.  16. 

Old  Metal.  (Minimum  quantities  to  be  bought  at  one  time  by 
dealer  in)  Prevention  of  Grimes  Act  1871, 34  &  35  Vict  c.  112,  a.  13. 

Passenger  steamer.  Voyage  without  Board  of  Trade  certificate  un- 
lawful, Merchant  Shipping  Act  1854,  (17  &  18  Vict  c.  104)  s.  318. 
Dudgeon  v.  Pembroke,  L.  It.  9  Q.  B.  581. 

Paumbrokers.  35  &  36  Vict  c.  93.    Supra,  p.  239. 

Poison  (sale  of).  31  &  32  Vict  c.  121,  s.  17,  and  see  32  h  33  Vict 
c.  117,  s.  3.    Berry  v.  Henderson,  L.  R.  5  Q.  B.  296. 

Printing.  32  &  33  Vict.  c.  24.    Bensley  v.  Bignold,  supra,  p.  236. 

Public  Office  (sale  forbidden).  6  &  6  Edw.  6,  c  16 ;  3  Qeo.  1,  c.  15  ; 
49  Geo.  3,  c  126  ;  53  Geo.  3,  c.  54  ;  1  &  2  Qeo.  4,  c  54 ;  see  Graeme 
v.  Wroughton,  11  Ex.  146,  24  L.  J.  Ex.  265  ;  and  Benjamin,  437-442. 

Religious  Opinions  (expression  of).  9  Wm.  3.  c  35  (Rev.  Stat ;  al. 
o.  32).    See  Cowan  v.  Milbourn,  L.  R.  2  Ex.  230. 

Seamen.  Sale  of  or  charge  upon  wages  or  salvage  invalid,  17  Jfc 

18  Vict.  c.  104,  b*  233. 

Simony.  Purchase  of  next  presentation,  13  Ann.  c.  11  (Rev.  Stat : 
al  12  Ann.  stat  2,  c.  12). 

Slave  Trade.  Illegal,  and  contracts  relating  to  avoided,  5  Geo.  4. 
c  113,  6  &  7  Vict.  c.  88.  As  to  construction  of  the  statutes  on 
contracts  made  abroad,  Santos  v.  IUidge,  6  0.  B.  N.  S.  841,  28  L.  J. 
C.  P.  317,  in  Ex.  Ch.  8  ib.  861,  29  L.  J.  C.  P.  348. 

Solicitors.  The  principal  Act  is  23  &  24  Vict  c.  127.  Un- 
qualified persons  are  forbidden  to  practise  [and  a  solicitor  omitting  to 
take  out  annual  certificate  cannot  recover  costs].  Special  agreements 
in  writing  between  solicitor  and  client  as  to  remuneration  are  now 
valid,  33  &  34  Vict  c.  28,  ss.  4-15,  if  not  in  the  nature  of  cham- 
perty, b.  11 :  [they  cannot  be  sued  upon,  but  may  be  enforced  or  set 
aside  in  a  discretionary  manner  on  motion  or  petition,  ss.  8,  9.  See 
Bees  v.  Williams,  L.  R.  10  Ex.  200].  A  promise  to  charge  no  costs  aft 
all  in  the  event  of  losing  the  action  is  good  apart  from  the  statute, V 
and  is  not  touched  by  s.  11.  Jennings  v.  Johnson,  L.  R.  8  C.  P.  425.  J 

Spirits  <tc.  (sale  of).  [In  small  quantities,  24  Geo.  2,  c  40,  s.  12 
(Tippling  Act)  ;  25  &  26  Vict  c.  38  ;  30  &  31  Vict.  c.  142,  s.  4].  To 
passengers  on  ship  during  voyage,  18  &  19  Vict.  c.  119,  s.  62. 

Spirits  (methylated)  as  to  making,  warehousing,  sale  &c. :  18  & 

19  Vict  c.  38  (and  several  later  Acts). 

Sunday.  Work  in  ordinary  callings  by  tradesmen,  &c,  and  public 
sales  by  any  person  on  Sunday  forbidden,  also  travelling  with  boats 
or  barges,  29  Car.  2.  c  7.    See  Benjamin  on  Sale,  412-5. 
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[Trade  Union  Contracts,  34  &  35  Vict,  c  31,  s.  4.] 

Usury.  The  various  statutes  which  fix  (with  sundry  exceptions)  a 
maximum  rate  of  lawful  interest  were  all  repealed  by  17  &  18  Vict,  c. 
T9p.  It  would  be  perhaps  needless  at  the  distance  of  21  years  to  mention 
this,  were  it  not  that  by  an  extraordinary  overflight  the  last  edition 
of  Story  on  Contracts  (§  729)  represents  the  statute  of  Anne  (19  Ann. 
stal  2,  e.  16)  as  still  regulating  the  law  of  interest  in  England. 
[As  to  securities  given  after  repeal  of  usury  laws  for  money  lent  on 
usurious  terms  before  the  repeal,  Flight  v.  Reed,  1  H.  &  C.  703,  32 
L.  J.  Ex.  265]. 

Wagers.  8  &  9  Vict,  c  109,  supra,  p.  241.  Benjamin  on  Sale,  435. 
As  to  the  extent  of  the  exceptions,  Batty  v.  Marriott,  5  C.  B.  818, 
Parsons  v.  Alexander,  5  E.  &  B.  263,  24  L.  J.  Q.  B.  277,  Coombes  v. 
Dibble,  LE.1  Ex.  248.  Forbearance  of  proceedings  to  enforce  pay- 
ment of  racing  debts  by  purely  conventional  sanctions  is  not  an  un- 
lawful consideration ;  qu.  whether  or  not  a  good  consideration ; 
Bubb  v.  Yelverton,  9  Eq.  471. 

Wages.  Payment  otherwise  than  in  money  forbidden,  1  &  2  Wm. 
4.  c.  37,  (Truck  Act),  in  the  trades  enumerated  in  s.  19.  Cutis  v. 
Ward,  L.  R.  2  Q.  B.  357.  The  stoppage  of  wages  for  frame  rents 
he.  in  the  hosiery  manufacture  is  forbidden  and  all  contracts  to  stop 
wages  and  contracts  for  frame  rents  and  charges  are  made  illegal  null 
and  void  by  37  &  38  Vict.  c.  48.  See  Willis  v.  Thorp,  L.  R.  10 
Q.  B.  383. 

Weight*  and  Measures.  Standards  defined,  and  use  of  other  weights 
and  measures  forbidden.  5  Qeo.  4.  c.  74,  5  &  6  Wm.  4.  c.  63, 18 
ft  19  Vict  a  72,  22  &  23  Vict.  c.  66.  The  use  of  the  metric 
system  is  legalized  by  27  &  28  Vict.  c.  117.  Sales  by  customary 
weights  or  measures  which  are  well  known  multiples  of  standard 
weight  or  measure  are  not  unlawful :  Hughes  v.  Humphreys,  3  E.  & 
B.  954,  23  L.  J.  Q.  B.  356,  Jones  v.  Giles,  10  Ex.  119,  23  L.  J. 
Ex.292. 

APPENDIX  B. 

Indian  Contract  Act,  ss.  23,  24,  26,  27,  28,  30,  57,  58. 

[It  is  thought  unnecessary  to  set  out  here  the  illustrations,  of 
which  there  are  several,  to  b.  23,  as  the  cases  put  are  sufficiently 
obvious.  It  must  be  remembered,  however,  that  the  illustrations  are 
an  integral  part  of  the  enactment.  None  is  given  on  the  head  of 
public  policy,  whether  from  a  desire  not  to  limit  judicial  discretion  or 
from  the  difficulties  attending  the  subject :  so  that  the  courts  are 
apparently  left  to  fall  back  upon  the  English  authorities.  The  sec- 
tions or  clauses  which  distinctly  differ  from  the  corresponding 
English  law  are  marked  with  an  asterisk.] 
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Act 


Indian  23.  The  consideration  or  object  of  an  agreement  is  lawful  unless  it 

Contract  j8  forbidden  by  law ;  or  is  of  such  a  nature  that,  if  permitted,  it 
would  defeat  the  provisions  of  any  law  ;  or  is  fraudulent ;  or  involves 
or  implies  injury  to  the  person  or  property  of  another ;  or  the  Court 
regards  it  as  immoral  or  opposed  to  public  policy. 

In  each  of  these  cases,  the  consideration  or  object  of  an  agreement 
is  said  to  be  unlawful.  Every  agreement  of  which  the  object  or 
consideration  is  unlawful,  is  void. 

24.  If  any  part  of  a  single  consideration  for  one  or  more  objects, 
or  any  one  or  any  part  of  any  one  of  several  considerations  for  a 
single  object  is  unlawful,  the  agreement  is  void. 
Illustration. 

A.  promises  to  superintend,  on  behalf  of  B.,  a  legal  manufacture  of 
indigo  and  an  illegal  traffic  in  other  articles.  B.  promises  to  pay  to  A. 
a  salary  of  10,000  rupees  a  year.  The  agreement  is  void,  the  object 
of  A's  promise,  and  the  consideration  for  B's  promise,  being  in  part 
unlawful. 

26.  Every  agreement  in  restraint  of  the  marriage  of  any  person, 
other  than  a  minor,  is  void. 

27.  Every  agreement  by  which  any  one  is  restrained  from  exercising 
a  lawful  profession,  trade  or  business  of  any  kind,  is  to  that  extent 
void. 

Exception  1.  One  who  sells  the  good-will  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business,  within 
Specified  local  limits,*  so  long  as  the  buyer,  or  any  person  deriving 
title  to  the  good-will  from  him  carries  on  a  like  business  therein,*  pro- 
vided that  such  limits  appear  to  the  Court  reasonable,  regard  being 
had  to  the  nature  of  the  business. 

Exception  2.  Partners  may,  upon  or  in  anticipation  of  a  dissolution 
of  the  partnership,  agree  that  some  or  all  of  them  will  not  carry  on  a 
business  similar  to  that  of  the  partnership  within  such  local  limits  as 
are  referred  to  in  the  last  preceding  exception. 

Exception  3.  Partners  may  agree  that  some  one  or  all  of  them  will 
not  carry  on  any  business  other  than  that  of  the  partnership,  during 
the  continuance  of  the  partnership. 

28.  Every  agreement  by  which  any  party  thereto  is  restricted  abso- 
lutely from  enforcing  his  rights  under  or  in  respect  of  any  contract 
by  the  usual  legal  proceedings  in  the  ordinary  tribunals,  or  which 
limits  the  time  within  which  he  may  thus  enforce  his  rights,  is  void 
to  that  extent. 

Exception  1.  This  section  shall  not  render  illegal  a  contract,  by 
which  two  or  more  persons  agree  that  any  dispute  which  may  arise 
between  them  in  respect  of  any  subject  or  class  of  subjects  shall  be 
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referred  to  arbitration,  and  that  only  the  amount  awarded  in  Buch 
arbitration  shall  be  recoverable  in  respect  of  the  dispute  so  referred. 

*  When  such  a  contract  has  been  made  a  suit  may  be  brought  for 
its  specific  performance,  and  if  a  suit  other  than  for  such  specific 
performance,  or  for  the  recovery  of  the  amount  so  awarded,  is  brought 
by  one  party  to  such  contract  against  any  other  such  party  in  respect 
of  any  subject  which  they  have  so  agreed  to  refer,  the  existence  of 
such  contract  shall  be  a  bar  to  the  suit. 

Exception  2.  Nor  shall  this  section  render  illegal  any  contract  in 
writing  by  which  two  or  more  persons  agree  to  refer  to  arbitration 
any  question  between  them  which  has  already  arisen,  or  affect  any 
provision  of  any  law  in  force  for  the  time  being  as  to  references  to 
arbitration. 

30.  Agreements  by  way  of  wager  are  void,  and  no  suit  shall  be 
brought  for  recovering  anything  alleged  to  be  won  on  any  wager  or 
entrusted  to  any  person  to  abide  the  result  of  any  game  or  other 
uncertain  event  on  which  any  wager  is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a  subscription 
or  contribution,  or  agreement  to  subscribe  or  contribute,  made  or 
entered  into  for  or  toward  any  plate,  prize,  or  sum  of  money  *  of  the 
value  or  amount  of  five  hundred  rupees  or  upwards,  to  be  awarded  to 
the  winner  or  winners  of  any  horse-race  *. 

Nothing  in  this  section  shall  be  deemed  to  legalize  any  transaction 
connected  with  horse-racing  to  which  the  provisions  of  section  294 
a.  of  the  Indian  Penal  Code  apply. 

57.  Where  persons  reciprocally  promise,  firstly  to  do  certain 
things  which  are  legal,  and  secondly,  under  specified  circumstances,  to 
do  certain  other  things  which  are  illegal,  the  first  set  of  promises  is  a 
contract,  but  the  second  is  a  void  agreement 

Illustration. 

A.  and  B.  agree  that  A.  shall  sell  B.  a  house  for  10,000  rupees,  but 
that  if  B.  uses  it  as  a  gambling  house,  he  shall  pay  A.  60,000  rupees 
for  it 

The  first  set  of  reciprocal  promises,  namely  to  sell  the  house  and  to 
pay  10,000  rupees  for  it,  is  a  contract 

The  second  set  is  for  an  unlawful  object,  namely,  that  B.  may  use 
the  house  as  a  gambling  house,  and  is  a  void  agreement 

58.  In  the  case  of  an  alternative  promise,  one  branch  of  which  is 
legal  and  the  other  illegal,  the  legal  branch  alone  can  be  enforced. 

Illustration. 
A.  and  B.  agree  that  A.  shall  pay  B.  1,000  rupees,  for  which  B. 
shall  afterwards  deliver  to  A.  either  rice  or  smuggled  opium. 

This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  as  to 
the  opium, 

V 
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CHAPTER  VII. 

Impossible  Agreements. 

Perfor-       An  agreement  may  be  impossible  of  performance  at  tbe  time 

mance  of    whcn  it  is  made,  and  this  in  various  ways. 

agreement  ^ 

may  be 

impossible      It   may  be   impossible  in   itself;    that   is,   the   agreement 

OoefcaJlv    ^e^  mB,y  "1V0^ve  a  contradiction,  as  if  it  contains  promises 
or  phy-      inconsistent  with  one  another  or  with  the  date  of  the  agreement 
sically).      Qr  ^  tj^g  contracted  for  may  be  contrary  to  the  course  of . 
nature,  "quod  natura  fieri  non  concedit "  (a). 

As  if  a  man  should  undertake  to  make  a  river  run  up  hill ;  to 
make  two  spheres  of  the  same  substance,  but  one  twice  the  size 
of  the  other,  of  which  the  greater  should  fall  twice  as  fast  as  the 
smaller  when  they  were  both  dropped  from  a  height;  or  to 
construct  a  perpetual  motion  (b). 

Bylaw  ^  may  ^  impossible  by  law,  as  being  inconsistent  with 

(incon-       some  legal  principle  or  institution. 

withl    al       As  in  the  cases  already  considered  in  Chap.  V.  of  attempts  to 

principle,  enable  a  stranger  to  a  contract  to  sue  upon  it  by  agreement  of 
c'  the  parties ;  or  as  if  a  man  should  give  a  bond  to  secure  a  simple 

contract  with  a  collateral  agreement  that  the  simple  contract 
debt  should  not  be  merged  (c),  or  should  covenant  to  create  a 
new  manor  (d).  Again,  it  is  the  general  rule  of  law  that  a  man 
may  contract  for  the  sale  of  a  specific  thing  which  is  not  his  own 


bilii 


(a)  D.  45.  1.  de  v.  o.  35  pr.  mechanical  handicraft  without  me- 

b)  Of  these  particular  impossi-      chanical  principles  :  we  choose  the 


[ties  the  second  was  supposed  to  examples  as  all  the  more  instructive 

be  an  elementary  fact  before  Galileo  on  that  account, 

made    the    experiment ;    the  last  (c)  See  Owen  v.  I/oman,  3  Mac. 

continues    to    be    now   and   then  &  G.  878,  407-411. 

attempted  by  persons   who   know  (d)  And  see  Leake  359, 
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at  the  time.  But  if  the  thing  be  already  the  buyer's  own,  or 
cannot  be  the  subject  of  private  ownership  at  all,  (as  the  site  of 
a  public  building,  the  Crown  jewels,  a  ship  in  the  Royal  Navy), 
the  agreement  is  impossible  in  law. 

It  may  be  impossible  in  fact  by  reason  of  the  existence  of  In  fact 
a  particular  state  of  things  which  makes  the  performance  of  the  Stent 
particular  contract  impossible.    As  where  the  contract  is  to  go  to  with  par- 
a  certain  island  and  there  load  a  full  cargo  of  guano,  but  there  is  ^t^ot 
not  enough  guano  there  to  make  a  cargo  (a)  :   or  a  lessee  cove-  facts  exist- 
nants  to  dig  not  less  than  1,000  tons  of  a  certain  kind  of  clay  on  ^e* 
the  land  demised  in  every  year  of  the  term,  but  there  is  no  such 
clay  on  the  land  (£). 

Moreover  the  performance  of  a  contract  which  was  possible  in  Or  may 
its  inception  may  become  impossible  in  either  the  second  or  third  ^com°w 
of  these  ways.    The  authorities  are  in  a  somewhat  fluctuating  in  law  or 
condition,  and  perhaps  not  wholly  consistent.     But  the  strong  ^J^. 
and  concurrent  tendency  of  the  later  cases  is  to  avoid  laying  to  modem 
down  absolute  rules,  and  to  give  effect  as  far  as  possible  to  the  the^oT* 
Teal  intention  of  the  parties — in  other  words,  to  treat  the  subject  are  rules  of 
as  one  to  be  governed  by  rules  of  construction  rather  than  by  ^rtrwc" 
rules  of  law.     And  by  this  means  they  have  done  much  to  clear 
up  and  simplify  the  matter  for  practical  purposes,  though  a  for- 
mally accurate  statement  of  the  law  may  be  difficult  to  extract 
from  them.     Before  proceeding  to  any  details  we  may  at  once^ 
give  an  outline  of  the  results. 

1.  An  agreement  is  void  if  the  performance  of  it  is  either  General 
impossible  in  itself  or  impossible  by  law.  statement. 

When  the  performance  of  an  agreement  becomes  impossible 
by  law,  the  agreement  becomes  void. 

2.  An  agreement  is  not  void  merely  by  reason  of  the  per- 
formance being  impossible  in  fact,  nor  does  it  become  void  by 
the  performance  becoming  impossible  in  fact  without  the  default 
of  either  party,  unless  according  to  the  true  intention  of  the 
parties  the  agreement  was  conditional  on  the  performance  of  it 
being  or  continuing  possible  in  fact. 

(a)  fftilsY.Sughrue,lS  M.  &W.  (6)  Ctijjord  v.    Watts.   L.  R.    5 

253.  C.  P.  577. 

T  2 
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Such  an  intention  is  presumed  where  the  performance  of  the 
contract  depends  on  the  existence  of  a  specific  thing,  or  on  the 
life  or  health  of  any  person. 

3.  If  the  performance  of  any  promise  becomes  impossible  in\ 
fact  by  the  default  of  the  promisee,  the  promisor  is  discharged,  I 
and  the  promisee  is  liable  to  him  under  the  contract  for  any  loss/ 
thereby  resulting  to  him.  ( 

If  it  becomes  impossible  by  the  default  of  the  promisor,  the  \ 
promisor  is  liable  under  the  contract  for  the  non-performance.    ^J 

1.  Agree-  1.  On  the  first  and  simplest  rule — that  an  agreement  im- 
ment  jm-    possible  in  itself  is.  void — there  is  little  or  no  direct  authority, 

possible  in  l  f* 

itself  is      for  the  plain  reason  that  such  agreements  do  not  occur  in 

V°id  £*  pra^06  ;  but  ft  k  always  assumed  to  be  so.     Perhaps  even  this 

probably  a  rule  is  not  accurately  stated  as  an  absolute  one.    There  is  reason 

sbJuction^  to  **™k  *^e  ground  of  it  is  this,  that  the  impossible  nature  of 

an  im-       the  promise  shows  that  there  was  no  real  intention  of  contract- 

P^J^y*  ing  and  therefore  no  real  agreement.     It  would  thus  be  reduced 

parties  as   to  a  rule  of  construction  or  presumption  only,  though  a  strong 

reasonable  one#     Brett)  J#  ^^  ^  ciiffvrd  v.  Watts  (a) :    "  I  think  it  is 

must  be      not  competent  to  a  defendant  to  say  that  there  is  no  binding 

presumed    contract,  merely  because  he  has  engaged  to  do  something  which 

excluding    is  physically  impossible.     I  think  it  will  be  found  in  all  the 

?nt/mi^<?Wl"  cases  where  that  has  been  said,  that  the  thing  stipulated  for  was, 

according  to  the  state  of  knowledge  of  the  day,  so  absurd  that 

the  parties  cannot  be  supposed  to  have  so  contracted."     The 

same  view  is  also  distinctly  given  in  the  Digest  (ft).     It  seems\ 

to  follow  then  that  the  question  is  not  whether  a  thing  isl 

absolutely  impossible  (a  question  not  always  without  difficulty), V 

but  whether  it  is  such  that  reasonable  men  in  the  position  of  the\ 

parties  must  treat  it  as  impossible.  ' 

A  thing  is  On  the  other  hand  a  thing  is  not  impossible  merely  because 
110*ww"  ft  ^  never  ye*  ^een  done,  or  is  not  known  to  be  possible. 
lyecause      "  Cases  may  be  conceived,"  says  Willes,  J.  in  the  case  last  cited, 

(a)  L.  R.  5  C.  P.  at  p.  588.  consensu  agitur,  omnium  voluntas 

(6)  D.  44.  7  de  obi.  et  act.  81.  spectetur ;  quorum  procul  dubio  in 

Non  solum  stipulations    .    .    Bed  huiusmodi  actu  talis  cogitatio  est, 

etiam  ceteri  quoque  contractus    .    .  ut  nihil  agi  existiment  apposita  ea 

impos8ibili    conditione    interposita  conditione    quam    sciant   esse  im- 

aeque  nullius  momenta  sunt,  quia  possibilem, 
in  ea  re,  quae  ex  duorum  pluriumve 
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"  in  which  a  man  may  undertake  to  do  that  which  turns  out  to  not  known 
be  impossible,  and  yet  he  may  still  be  bound  by  his  agreement.  £^ble  . 
I  am  not  prepared  to  say  that  there  may  not  be  cases  in  which  a 
man  may  have  contracted  to  do  something  which  in  the  present 
state  of  scientific  knowledge  may  be  utterly  impossible,  and  yet 
he  may  have  so  contracted  as  to  warrant  the  possibility  of  its 
performance  by  means  of  some  new  discovery,  or  be  liable  in 
damages  for  the  non-performance,  and  cannot  set  up  by  way  of 
defence  that  the  thing  was  impossible."  Indeed  many  things 
have  become  possible  which  were  long  supposed  to  be  impossible  ; 
and  this  not  only  in  the  well-known  instances  of  mechanical  in- 
vention and  the  applications  of  scientific  discovery  to  the  arts  of 
life,  but  in  the  regions  of  pure  science  and  mathematics  (a). 
Fifty  years  ago  it  seemed  impossible  that  we  should  ever 
have  direct  evidence  of  the  physical  constitution  of  the  sun  and 
fixed  stars  :  we  now  have  much. 

It  is  submitted,  nevertheless,  that  the  doctrine  of  the  fore-  at  least  if 
going  dicta  must  be  limited  to  cases  where  it  may  be  within  the ifc  **    , . 
serious  contemplation  of  a  reasonable  man  at  the  time  that  the  conceiv- 
thing  may  somehow  be  done.     For  example,  a  man  agrees  tof^lethat 
make  a  flying  machine  and  warrants  that  it  shall  fly.     This  may  turn  out 
well  be  a  good  contract.  It  is  true  that  no  one  has  yet  succeeded  P088^16- 
in  making  such  a  machine.     But  the  difficulties,  great  as  they 
are,  consist  in  details ;  it  is  a  question  of  weight  and  strength  of 
materials,  disposition  of  parts,  and  application  of  power ;  and 
these  obstacles  differ  not  in  kind  from  such  as  have  already  been 
overcome  in  other  quarters  by  the  progress  of  mechanical  inven- 
tion and  workmanship.     But  again,  a  man  agrees  to  make  a 
flying  machine  and  fly  to  the  moon  with  it.     Now  this  involves 
an  undertaking  either  to  live  in  interplanetary  space,  which  is 
absolutely  impossible,  or  to  make  a  habitable  atmosphere  between 
the  earth  and  the  moon,  which  is  likewise  impossible,  though 
not  precisely  in  the  same  manner.     It  is  surely  needless  to  put 
the  question  whether  any  court  could  regard  such  an  agreement 
as  valid,  even  though  the  parties  were  so  ignorant  as  to  believe 
it  possible. 

(a)  Mr.  Sylvester  and  M.  Peau-  insoluble,  and  which  in  the  latter 

cefiier  respectively  have  lately  re-  case  an  eminent  mathematician  had 

solved     certain     algebraical    and  even  spent  much  time  in  trying  to 

geometrical  problems  long  thought  prove  insoluble. 
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This  last  qualification — viz.  that  the  parties  must  be  presumed 
to  have  the  ordinary  knowledge  of  reasonable  men,  even  if  the 
whole  thing  is  treated  as  a  question  of  intention — is  obviously 
required  by  convenience,  and  is  contained  by  implication  in  the 
Indian  Contract  Act  (s.  56,  illust  a),  which  says  that  an  agree- 
ment to  discover  treasure  by  magic  is  void.  In  some  regions  at 
least  of  British  India  tho  parties  might  really  believe  in  the 
efficacy  of  magic  for  the  purpose. 

"  Practical  It  has  been  said  by  a  writer  entitled  to  great  respect  that 
hmt*^*  "  P^^cal  impossibility  is  placed  on  the  same  footing  in  law 
extreme  with  absolute  impossibility":  where  "practical  impossibility " 
difficult  means  th^  the  thing  can  be  done,  but  only  at  an  excessive  or 
not  unreasonable  cost  («).    Ttois,  no  doubt,  is  true  for  some  purposes; 

material.  ft  gj^p  ^  ^-^  ^  ^e  to^y  \os^  when  it  is  in  this  sense  practically 
impossible,  though  not  physically  impossible,  to  repair  her,  as 
appears  by  the  context  of  the  dictum  cited  by  Mr.  Leake  (b). 
.But  the  proposition  cannot  be  relied  on  as  true  for  the  purposes 
of  the  matter  now  in  hand,  at  any  rate  since  the  judicial  state- 
ments above  quoted.  If  a  man  may  bind  himself  to  do  some- 
thing which  is  only  not  known  to  be  impossible,  much  more  can 
he  bind  himself  to  do  something  which  is  known  to  be  possible, 
however  expensive  and  troublesome.  Indeed  one  or  two  recent 
dicta  seem  to  go  even  farther,  but  probably  must  be  taken  as 
limited  to  what  we  hero  call  impossibility  in  fact  (c). 

Logical  im-  The  other  conceivable  coses  of  absolute  impossibility  may  be 
^pucnani  very  briefly  dismissed.  Inconsistent  or,  in  the  usual  technical 
promises:  phrase,  repugnant  promises  contained  in  the  same  instrument 
JhJJJJJL"'  cannot  of  course  be  enforced  :  this  however  is  rather  a  case  of 
between  failure  of  that  certainty  which,  as  we  saw  in  the  first  chapter,  is 
conteirte  of  one  °^  ^e  primary  conditions  for  the  formation  of  a  contract, 
instru-  There  may  also  be  a  repugnancy  as  to  date,  as  if  a  man  promises 
men  to  do  a  tiling  on  a  day  already  past.     Practically,  however,  such 

In  most  a  repugnancy  can  hardly  be  more  than  apparent.  Either  it  is  a 
apparent     mcre  clerical  or  verbal  error,  in  which  case  the  Court  may  correct 

(a)  Leake  on  Contracts,  357.  (c)  See  per  Mellor,  J.  L.  R.  6 

(6)  Mots  v.  Smith,  0  C.  B.  04,      Q.  B.  123,  per  Hannen,  J.  ib.  127. 
103. 
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it  by  the  context  (a),  or  it  arises  from  the  terms  of  the  agreement  "Jjf  d<*» 
being  fixed  before  and  with  reference  to  a  certain  time  but  not  the 
reduced  into  writing  and  executed  as  a  written  contract  till  contract 
afterwards.    In  such  a  case  it  must  be  determined  on  the  cir- 
cumstances and  construction  of  the  contract  whether  the  stipu- 
lation as  to  time  is  to  bo  treated  as  having  ceased  to  be  part  of! 
the  contract  (in  other  words,  as  having  been  left  in  the  statement  y 
of  the  contract  by  a  common  mistake),  or  as  still  capable  of  giving  f 
an  independent  right  of  action.     At  all  events  it  cannot  be  . 
treated  as  a  condition  precedent  so  as  to  prevent  the  rest  of  the  . 
contract  from  being  enforced  (b).  ^ 

Leaving,  however,  this  rather  barren  discussion,  we  come  to  Promwor 
a  qualification,  or  rather  explanation,  of  more  practical  import-  no*J;Xj 
ance,  which  follows  a  fortiori  from  the  principle  laid  down  by  relative  im- 
Willes,  J.     Difficulty,  inconvenience,  or  impracticability  arising  po»H»lfty» 
out  of  circumstances  merely  relative  to  the  promisor  will  not  having  the 
excuse  him.     "A  person  incurring  a  debt  may  be,   or  mav!£!2IU,of 
become,  unable  to  pay  it  for  want  of  money :  but  he  is  not  on  mance. 
that  account  excused  from  his  contract"  (c).     Savigny  states 
the  civil  law  to  the  same  effect.      "Impossibility  may  consist' \ 
either  in  the  nature  of  the  action  in  itself,  or  in  the  particular^ 
circumstances  of  the  promisor.      It  is  only  the  first,  or  objective 
kind  of  impossibility  that  is  recognized  as  such  by  law.     The 
second,  or  subjective  kind,  cannot  be  relied  on  by  the  promisor 
for  any  purpose,  and  does  not  release  him  from  the  ordinary 
consequences  of  a  wilful  non-performance  of  his  contract.     On 
this  last  point  the  most  obvious  example  is  that  of  the  debtor 
who  owes  a  sum  certain  but  has  neither  money  nor  credit. 
There  is  plenty  of  money  in  the  world,  and  it  is  a  matter  wholly 
personal  to  the  debtor  if  lie  cannot  get  the  money  he  has  bound 
himself  to  pay"  (d).     Therefore  a  man  is  not  excused  who 
chooses  to  make  himself  answerable  for  the  acts  or  conduct  of 


(a)  See  Fitch  v.  Jones,  6  E.  k  B.  and  might  be  taken  as  a  direction 

238,  24  L.  J.  Q.  B.  293,  where  a  to  read  5  for  4. 

note  payable  two  months  after  date,  (b)  Ball  v,  Cazcnove,  4  East  477* 

and  made  in  January,  1855,  was  where   the    Court    agreed  to  this 

dated  by  mistake  1854,  but  across  extent,  but   differed  on  the  other 

it  was  written  "  due  the  4th  March,  question. 

1855."     The  Court  held  that  this  (c)  Leake  369. 

sufficiently  corrected  the  mistako,  (d)  Say.  ObL  1.  384* 


328 


CHAP.   TIL    IMPOSSIBLE   AGREEMENTS. 


One  may  third  persons,  though  beyond  his  control ;  or  even,  it  seems,  for  \ 
Wft™?*  a  contingent  event  in  itself  possible  and  ordinary  but  beyond  the  / 
third         control  of  man.     It  has  been  said  that  a  covenant  that  it  shall 


natural 
event  in 
itself 
possible. 


P^JjJJJ  or  rain  to-morrow  might  be  good  (a),  and  that  "  if  a  man  is  bound 
to  another  in  201.  on  condition  quod  pluvia  debet  jrtuere  eras,  there 
si  pluvia  nonpluit  eras  the  obligor  shall  forfeit  the  bond,  though 
there  was  no  default  on  his  part,  for  he  knew  not  that  it  would 
not  rain.  In  like  manner  if  a  man  is  bound  to  me  on  condition 
that  the  Pope  shall  be  here  at  Westminster  to-morrow,  then  if  the 
Pope  comes  not  there  is  no  default  on  the  defendant's  part,  and 
yet  he  has  forfeited  the  obligation  "  (b).  "  Generally  if  a  condition 
is  to  be  performed  by  a  stranger  and  he  refuses,  the  bond  is 
forfeit,  for  the  obligor  took  upon  himself  that  the  stranger  should 
do  it "  (c).  "If  the  condition  be  that  the  obligor  shall  ride  with 
I.  8.  to  Dover  such  a  day,  and  I.  S.  does  not  go  thither  that  day ; 
in  this  case  it  seems  the  condition  is  broken,  and  that  he  must 
procure  I.  S.  to  go  thither  and  ride  with  him  at  his  peril "  (c7). 
Where  the  condition  of  a  bond  was  to  give  such  a  release  as 
by  the  Court  should  be  thought  meet,  it  was  held'  to  be  the 
obligor's  duty  to  procure  the  judge  to  devise  and  direct  it  (e).  Ii\ 
a  lessee  agrees  absolutely  to  assign  his  lease,  the  lease  containing  I 
a  covenant  not  to  assign  without  licence,  the  contract  is  binding  ( 
and  he  must  procure  the  lessor's  consent  (/).  But  on  the  sale  of  J 
shares  in  a  company,  on  the  Stock  Exchange  at  all  events,  the 
vendor  is  not  bound  to  procure  the  directors'  assent,  though  it 
may  be  required  to  complete  the  transfer  (#),  and  it  seems  at 
least  doubtful  whether  he  is  so  bound  in  any  case  (A). 


/'Agree- 
S  : 


_    .  Where  an  agreement  is  impossible  by  law  there  is  no  doubt 

u  j^ibhTin  ti^  ft  *s  vo*d  '  for  example,  a  promise  by  a  servant  to  discharge 
j  lawisvoid.  a  debt  due  to  his  master  is  void,  and  therefore  no  consideration 


(a)  By  Maule,  Ji  Oanham  v.  Barry, 
15  C.  B.  at  p.  619,  24  L.  J.  C.  P.  at 
p.  106.  Per  Cur.  Baily  v.  Dt  Ores- 
pigny,  LR4Q.  B.  at  p.  185.  But 
qu.  would  not  such  a  contract  be  a 
mere  wager  in  almost  any  conceiv- 
able circumstances  ? 

(6)  Per  Brian,  C.  J.,  Mich.  22  Ed. 
4.  26.  The  whole  discussion  there 
is  curious,  and  well  werth  perusal  in 
the  book  at  large. 

(c)  Ro.  Ab.  1.  452,  L,  pL  6. 


(d)  Shepp.  Touched  902. 

(e)  Lamb's  ca.  5  Co.  Rep.  23  b. 
(J)  Lloyd  v.  Critpe,  5  Taunt.  249, 

op.  Canham  v.  Barry,  15  C.  B.  597, 
and  see  other  cases  in  Leake,  370. 

(flr)  Stray  v.  RuauU,  Q.  B.  and  Ex. 
Ch.  1  E.  &  E.  888,  016,  28  L.  J. 
Q.  B.  279,  29  L.  J.  Q.  B.  115. 

{h)  Lindley,  1.  732,  not  allowing 
WilJrinson  v.  Lloyd,  7  Q.  B.  27,  to  be 
now  law. 
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for  a  reciprocal  promise  (a) ;  though,  by  the  rule  last  stated,  a"1 
promise  to  procure  his  master  to  discharge  it  would  (in  they 
absence  of  any  fraudulent  intention  against  the  master)  be  good  ( 
and  binding.     And  when  the  performance  of  a  contract  becomes/ 
wholly  or  in  part  impossible  by  law,  the  contract  is  to  that 
extent  discharged.     The  best  as  well  as  the  latest  instance  of  When  per- 
this  is  Bailij  v.  De  Crespigny  (b).    There  a  lessor  covenanted  with  kJjJJJjJ^ 
the  lessee  that  neither  he  nor  his  heirs  nor  his  assigns  would  impossible 
allow  any  building  (with  certain  small  exceptions)  on  a  piece  of  {^n^rk 
land  of  the  lessor's  fronting  the  demised  premises.      Afterwards  excused 
a  railway  company  purchased  this  piece  of  land  under  the  com-  Crespigny? 
pulsory  powers  of  an  Act  of  Parliament,  and  built  a  station 
upon  it.     The  lessee  sued  the  lessor  upon  his  covenant;  but 
the  Court  held  that  he  was  discharged  by  the  subsequent  Act 
of   Parliament,  which  put  it  out  of  his  power  to  perform  it. 
And  this  was  agreeable  to  the  true  intention,  for  the  railway 
company  coming  in  under  compulsory  powers,  "  whom  he  [the 
covenantor]  could  not  bind  by  any  stipulation,  as  he  could  an 
assignee  chosen  by  himself,"  was  "  a  new  kind  of  assign,  such 
as  was  not  in  the  contemplation  of  the  parties  when  the  contract 
was  entered  into/'    Nor  was  it  material  that  the  company  was 
only  empowered  by  Parliament,  not  required,  to  build  a  station 
at  that  particular  place  (c).     If  a  subsequent  Act  of  Parliament 
making  the  performance  of  a  contract  impossible  were  a  private 
Act  obtained  by  the  contracting  party  himself,  he  might  perhaps 
remain  bound  by  his  contract  as  if  he  had  made  the  performance 
impossible  by  his  own  act  (of  which  afterwards) :  but  where  the") 
Act  is  a  public  one,  its  effect  in  discharging  the  contract  cannot  be  > 
altered  by  showing  that  it  was  passed  at  the  instance  of  the  I 
party  originally  bound  (d). 

The  principles  we  have  just  now  considered  are  very  well  Exposition 
brought  together  in  the  Digest,  in  a  passage  from  a  work  of  p^J^cs 
Venuleius  on  Stipulations.     "Ulud-ihspiciendum  est,  an  qui  in  Roman 
centum  dari  promisit  conf estim  toneaturj  ah  vcro  cosset  obligatio    w* 
donee  pecuniam  conferre  posset.     Quid  ergo  si  nequo  domi  habet 

(a)  Harvey  v.  Gibbons,  2  Lev.  161.  (r)  L.  R  4  Q.  B.  186-7. 

It  Is  called  an  illegal  consideration,  (d)  Brown  v.  Mayor  of  London, 

but  such  verbal  confusions  are  con-  9  C.  B.  N.  S.  726,  80  L.  J.  C.  P. 

stant  in  the  early  reports.  225,  in  Ex.  Ch.  18  C.  B.  N.  S.  828, 

(6)  L.  R.  4  Q.  B.  180.  31  L.  J.  C.  P.  280. 
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nequo  inveniat  creditorem  1  Sed  haec  recedunt  ab  impodimcnto 
Baturalietrespiciuntadfacultatemdandi(a).  .  .  .  Et  generaliter 
causa  difficultatis  ad  incommodum  proniissoris,  non  ad  impedi- 
mentum  stipulatoris  pertinet  [Lc.  inconvenience  short  of  im- 
possibility is  no  answer].  .  .  .  Si  ab  eo  stipulates  siin,  qui 
cfficere  non  possit,  cum  alii  possibile  sit,  iure  factum  obligationem 
Sabinus  scribit/'  He  goes  on  to  say  that  a  legal  impossibility, 
e.g.  the  sale  of  a  public  building,  is  equivalent  to  a  natural  im- 
possibility. .  .  •  "Nee  ad  rem  pertinet  quod  ius  mutari 
potest  et  id  quod  nunc  impossible  est  postea  possibile  fieri; 
non  enini  secundum  futuri  teniporis  ius  sed  secundum  praesentis 
aestimari  debet  stipulatio  "  (b) :  (as  if  it  should  be  contended  that 
a  covenant  to  create  a  new  manor  is  not  a  covenant  for  a  legal 
impossibility,  because  peradventure  the  statute  of  Quia  Emptores 
may  be  repealed.)  All  this  is  in  exact  accordance  with  English 
law, 

8.  Per-  2.  Wo  now  come  to  the  cases  where  the  performance  of  an 

formance    agrccment  ia  not  impossible  in  its  own  nature,  but  impossible  in 

in  fact :  no  fact  by  reason  of  the  particular  circumstances.     It  is  a  rule 

™£££       admitted  by  all   the  authorities,  and   supported  by  positive 

contract  is  decisions,  that  impossibility  of  this  kind  is  no  excuse  for  the 

absolute.     faiiuro  i0  perform  an  unconditional  contract,  whether  it  exists 

at  the  date  of  the  contract,  or  arises  from  events  which  happen 

afterwards  (r).     Thus  an  absolute  contract  to  load  a  full  cargo 

of  guano  at  a  certain  island  was  not  discharged  by  there  not 

being  enough  guano  there  to  make  a  cargo  (d) :  and  where  a 

charter-party  required  a  ship  to  be  loaded  with  usual  despatch, 

it  was  held  to  be  no  answer  to  an  action  for  delay  in  loading 

that  a  frost  had  stopped  the  navigation  of  the  canal  by  which 

the  cargo  would  have  been  brought  to  the  ship  in  the  ordinary 

Aforttori  C0lirge  ^m     still  less  will  unexpected  difficulty  or  inconvenience 

only  in-      short   of  impossibility  serve   as  an   excuse.     Where  insured 

convenient  premises  were  damaged  by  fire  and  the  insurance  company, 

ticiAle/^  having  an  option  to  pay  in  money  or  reinstate  the  building, 

(a)  For  the  explanation  of  a  not  {d)  HiUs  v.  Sngkrue,  15  M.  &  W. 

very  clear  illustration  which  follown  253.     But  qu.  if  this  case  would 

here,  and  is  omitted  in    our  text,  now  be  so  decided, 
see  Sav.  OhL  1.  385.  (e)  Kearon  v.  Ptarun,  7  H.  k  N. 

{b)  D.  45.  1.  de  v.  o.  137.  §§  4-6.  380,  31  L*  J.  Ex.  1. 

(r)  Atinnton \.BUchie,\OE*itMQ. 
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elected  to  reinstate,  but  before  they  had  done  so  the  whole 
was  pulled  down  by  the  authority  of  the  Commissioners  of 
Sewers  as  being  in  a  dangerous  condition ;  it  was  held  that  the 
company  were  bound  by  their  election,  and  the  performance  of  the 
contract  as  they  had  elected  to  perform  it  was  not  excused  (a). , 
So  again  if  a  man  contracts  to  do  work  according  to  orders  or 
specifications  given  or  to  be  given  by  the  other  contracting  party, 
he  is  bound  by  his  contract,  although  it  may  turn  out  not  to 
be  practicable  to  do  the  work  in  the  time  or  manner  prescribed. 
In  Jones  v.  St.  John's  College  (Oxford)  (b)  the  plaintiffs  contracted 
to  erect  certain  farm  buildings  according  to  plans  and  specifi- 
cations furnished  to  them,  together  with  any  alterations  or 
additions  within  specific  limits  which  the  defendants  might 
prescribe,  and  subject  to  penalties  if  the  work  were  not  finished 
within  a  certain  time.  And  they  expressly  agreed  that  altera- 
tions and  additions  were  to  be  completed  on  the  same  conditions 
and  in  the  same  time  as  the  works  under  the  original  contract, 
unless  an  extension  of  time  were  specially  allowed.  It  was 
held  that  the  plaintiffs,  having  contracted  in  such  terms,  could 
not  avoid  the  penalties  for  non-completion  by  showing  that  the 
delay  arose  from  alterations  being  ordered  by  the  defendants 
which  were  so  mixed  up  with  the  original  work  that  it  became 
impossible  to  complete  the  whole  within  the  specified  time.  In 
Thorn  v.  Mayor  of  London  (c)  a  contractor  undertook  to  execute 
works  according  to  specifications  prepared  by  the  engineer  of 
the  corporation.  It  turned  out  that  an  important  part  of  the 
works  could  not  be  executed  in  the  manner  therein  described, 
and  after  fruitless  attempts  in  which  the  plaintiff  incurred  much 
expense,  that  part  had  to  be  executed  in  a  different  way.  It 
was  held  that  no  warranty  could  be  implied  on  the  part  of  the 
corporation  that  the  plans  were  such  as  to  make  the  work  in 
fact  reasonably  practicable,  and  that  the  plaintiff  could  not 
recover  the  value  of  the  work  that  had  been  thrown  away.  In 
short,  it  is  admitted  law  that  generally  where  there  is  a  positive 
contract  to  do  a  thing  not  in  itself  unlawful,  the  contractor 
must  perform  it,  or  pay  damages  for  not  doing  it,  although  in 

(a)  Brown  v.  Royal  Insurance  Co.  rebuilding)  had  become  impossible 

1  E.  &  E.  853,  28  L.  J.  Q.  B.  275,  by  the  act  of  the  law. 

diss.   Erie,  J.  who  thought  such  a  {b)  L.  R.  6  Q.  B.  115,  124. 

reinstatement  as  was  contemplated  (c)  L.  R.  9  Ex.  163,  in  Ex.  Chi 

by  the  contract  (not  being  an  entire  10  Ex.  112. 
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consequence  of  unforeseen  accidents  the  performance  of  his 
contract  has  become  unexpectedly  burdensome  or  even  impos- 
sible (a). 

Prohibi-         "Where  the  performance  of  a  contract  becomes  impracticable" *, 
J^J\*jy       by  reason  of  its  being  forbidden  by  iformpi  law,  it  is  deemed  \ 
law=  im-  to  have  become  impossible  not  in  law  but  in  fact.     In  Barker  v. , 
P^^ty  Hodgson  (b)  intercourse  with  the  port  to  which  a  ship  wasj 
chartered  was  prohibited  on  account  of  an  epidemic  prevailing v 
there,  so  that  the  freighter  was  prevented  from  furnishing  a 
cargo ;  but  it  was  held  that  this  did  not  dissolve  his  obligation. , 
So  if  the  goods  are  confiscated  at  a  foreign  port,  that  is  no  i 
answer  to  an  action  against  the  shipowner  for  not  delivering 
them  (c). 

Obligation      Certain  cases,  of  which  Paradinc  v.  Jam  (d)  is  the  leading 
of  tenant    one,  are  often  referred  to  upon  this  head.    The  effect  of  them 
thou^de-  fe  &**&  *^e  accidental  destruction  of  a  leasehold  building,  or  the 
raised  pre-  tenant's  occupation  being  otherwiso  interrupted  by  inevitable 
cidentally  accident,  does  not  determine  or  suspend  the  obligation  to  pay 
destroyed,  ^nt  either  at  law  or  in  equity  (e).     In  these  cases,  however,  the 
possibility  performance  of  the  contract  does  not  really  become  impossible, 
here :         There  is  obviously  nothing  impossible  in  the  relation  of  land- 
lord and  tenant  continuing  with  its  regular  incidents.     We  must 
be  careful  not  to  lose  sight  of  the  two  distinct  characters  of  a 
lease  as  a  contract  (or  assemblage  of  contracts)  and  as  a  con- 
veyance.     There  is  a  common  misfortune  depriving  both  parties 
to  some  extent  of  the  benefit  of  their  respective  interests  in  the 
property ;  not  of  the  benefit  of  the  contract,  for  so  far  as  it  is 
a  matter  of  contract,  neither  party  is  in  a  legal  sense  disabled 
from  performing  any  material  part  of  it.     The  expense  of  getting 
housed  elsewhere,  or  the  loss  of  profits  from  a  business  carried 
on  upon  the  premises,  may  render  it  difficult  or  even  impracticable 
for  the  tenant  to  go  on  paying  rent.   But  this  is  a  personal  and  rela- 
tive "  causa  difficultatis  " ;  which,  as  we  have  seen,  is  irrelevant  in 

(a)  Taylor  v.  Caldwell,  8  B.  &  S.  {d)  Aleyn  26. 

826,  833,  32  L.  J.  Q.  B.  164, 166.  («)  Leedt  v.  Chatham,  1  Sim.  146, 

(6)  3M.&S.  267.  Loft  v.  Dennis,  1E.&E.  474,  28 

(c)  Spence  v.  Ckodwick,  10  Q.  B.  L.  J.  Q.  B.  168. 

517. 
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a  legal  point  of  view.    The  lessee's  special  covenants,  if  such  there 
be,  to  paint  the  walls,  &c,  at  stated  times  or  the  like,  do  become 
impossible  of  performance  by  the  destruction  of  their  subject- 
matter,  and  to  that  extent,  no  doubt,  are  discharged  or  suspended 
as  being  within  the  rule  in  Taylor  v.  Caldwell,  which  we  shall  im- 
mediately consider.  Only  to  this  limited  extent  is  there  any  precise 
resemblance  to  the  wider  class  of  cases  where  the  performance  of 
a  contract  becomes  in  fact  impossible.    The  true  analogy  is  in  the  but »    \ 
nature  of  the  question  which  the  rule  of  law  has  to  decide :  ^Uioni 
namely  whether  the  contract  is  in  substance  and  effeet  as  well ***•  w**e"  f 
as  in  terms  unconditional  and  without  any  implied  exception  of  contract  \ 
inevitable  accident     We  shall  see  that  this  is  always  the  real u  reaUy   I 
question.    The  answer  being  here  determined  by  Paradine  v.  ditfonal.  J 
Jane  (a),  it  was  held  in  the  later  cases  (b)  (about  which  diffi- 
culties are  sometimes  felt,  but  it  is  submitted  without  solid 
reason)  that  it  is  not  affected  by  the  landlord  having  protected 
himself  by  an  insurance,  which  is  a  purely  collateral  contract  of 
indemnity.    There  might  indeed  very  well  be  a  further  collateral 
agreement  between  the  landlord  and  tenant  that  the  landlord 
should  apply  the  insurance  moneys  to  rebuilding  the  premises. 
Such  an  agreement  would  be  good  without  any  new  considera- 
tion on  the  tenant's  part  beyond  his  acceptance  of  the  lease,  and 
probably  without  being  put  into  writing  (e).     On  the  other 
hand  it  is  often  a  term  of  the  lease  that  the  tenant  shall  keep 
the  premises  insured  and  that  in  case  of  fire  the  insurance 
moneys  shall  be   applied  in  reinstatement.      There,   if   the 
landlord   has   insured   separately   without  the   knowledge   of  C 
the  tenant,  so  that  the   damage  is   apportioned  between  the: 
two  policies,  and  the   amount  received  by  the  tenant  is  di- 
minished, the  tenant   is  entitled  to  the  benefit  of  the  other ; 
policy  also  (d).  J 

The  rule  or  presumption  might,  of  course,  be  the  other  way,  Contra  the 
as  it  is  by  the  civil  law,  where  it  is  an  incident  of  the  contract a       w# 
to  pay  rent  that  it  is  suspended  by  inevitable  accident  destroying 

(a)Aleyn26.  Adenine,   8    Ch.   756,    Morgan   v. 

(b)  Leedi  v.  Chatham,  1  Sim.  146,  Griffith,  L.  R.  6  Ex.  70,  Angell  v. 
Lojft  v.  DennU,  IRAK  474,  28  Duke,  L.  R.  10  Q.  B.  174. 
LJ.Q.B.  168.  (d)  Bernard  v.  Arnold,  10  Ch, 

(c)  Parol    collateral   agreements  886, 
have  been  fceld  goo4  to  ertftM  Y. 
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or  making  useless  the  thing  demised.  The  particular  event  on 
which  Par adine  v.  Jane  was  decided,  eviction  by  alien  enemies(a), 
is  expressly  dealt  with  in  this  manner.  The  law  of  Scotland 
follows  the  civil  law  (b).  Either  way  the  rule  is  subject  to  any 
special  agreement  of  the  parties,  and  it  is  but  a  question  which, 
in  the  absence  of  such  agreement,  is  the  better  distribution  of 
the  hardship  that  must  to  some  extent  fall  upon  both.  It  is 
hard  for  a  tenant,  according  to  the  English  rule,  to  pay  an  occu- 
pation rent  for  a  burnt  out  plot  of  ground.  It  is  hard  for  a  land- 
lord, according  to  the  Eoman  and  Scottish  rule,  to  lose  the  rent  as 
well  as  (it  may  be)  a  material  part  of  the  value  of  the  reversion. 
Either  party  may  be  insured ;  but  that,  as  we  have  said,  is  not 
of  itself  relevant  as  between  them. 

Exceptions     So  far  the  general  rule.    The  nature  of  the  exceptions  is 

o^L^eTof  *  thus  set  forth  ty  the  JudSment  of  the  Court  in  BaihJ  v-  De 
subse-         Qrespigny  :— 

poadbility.  "There  can  be  no  doubt  that  a  man  may  by  an  absolute  contract 
bind  himself  to  perform  things  which  subsequently  become  impossible 
or  to  pay  damages  for  the  non-performance,  and  this  construction  is 
to  be  put  upon  an  unqualified  undertaking,  where  the  event  which 
causes  the  impossibility  was  or  might  have  been  anticipated  and 
guarded  against  in  the  contract,  or  where  the  impossibility  arises 
from  the  act  or  default  of  the  promisor. 

But  where  the  event  is  of  such  a  character  that  it  cannot  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  the  contracting 
parties  when  the  contract  was  made,  they  will  not  be  held  bound  by 
general  words  which,  though  large  enough  to  include,  were  not  used 
with  reference  to  the  possibility  of  the  particular  contingency  which 
afterwards  happens.  It  is  on  this  principle  that  the  act  of  God  is  in 
some  cases  said  to  excuse  the  breach  of  a  contract  This  is  in  fact  an 
inaccurate  expression,  because,  where  it  is  an  answer  to  a  complaint 
of  an  alleged  breach  of  contract  that  the  thing  done  or  left  undone 
was  so  by  the  act  of  God,  what  is  meant  is  that  it  was  not  within  the 
contract "  (c), 


(a)  Si  incursus  hostium  fiat,  D.  cedem;  Bed  a  causa  timorisiustanon 

19. 2.  looati  conducts,  15  §  2 ;  or  even  fuiaset,  nihilominus  debere,  D.  tod. 

reasonable  fear  of  it :  Si  quis  timoris  tit.  27  §  1. 

causa  emigrasset    .    .    .    respondit,  (b)  Per  Lord  Campbell,  Loffl  v. 

si     causa    fuiaset    cur    periculum  Dermis,  supra. 
timeret,    quamvis    periculum    vera  (c)  L.  B»  4  Q.  B.  185. 

non  fuiaset,  tamen  non  debere  mer- 
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This  (as  well  as  the  following  context*  which  is  too  long  toByontsnot 
quote)  well  shows  the  modern  tendency,  to  which  we  have  ^  oon- 
alieady  called  attention,  to  reduce  all  the  rules  on  this  subject  to  tempktion 
rules  of  construction.     By  the  modern  understanding  of  the  law  ^J^ 
we  are  not  hound  to  seek  for  a  general  definition  of  "  the  act  of  7 
God"  or  vis  major  (a),   but  only  to  ascertain  what  kind  of 
events  were  within  the  contemplation  of  the  parties,  including  \ 
in  the  term  event  an  existing  hut  unascertained  state  of  facts.  J 
This  is  yet  more  apparent  if  one  attempts  to  frame  any  definition 
of  the  term  "  act  of  God."     It  does  not  include  every  inevitable 
accident ;  contrary  winds,  for  example,  are  not  within  the  mean- 
ing of  the  term  in  a  charter-party.     Nor  is  the  reason  far  to 
seek ;  the  risk  of  contrary  winds,  though  inevitable,  is  one  of 
the  ordinary  risks  which  the  parties  must  be  understood  to  have 
before  them  and  to  take  upon  them  in  making  such  a  contract : 
therefore    it    is  said    that  the  event  must    bo    not    merely 
accidental,  hut  overwhelming  (b).     But  on  the  other  hand  the 
term  is  not  confined  to  unusual  events  :   death,  for  example,  is 
an   "act  of  God"  as   regards  contracts  of   personal  service, 
because  in  the  particular  case  it  is  not  calculable.     Yet  the  fact 
that  this  very  event  is  not  only  certain  to  happen,  but  on  a 
sufficiently  large  average  is  calculable,  is  the  foundation  of  the 
whole  system  of  life  annuities  and  life  insurance.     Again,  death 
is  inevitable  sooner  or  later,  but  may   be  largely  prevented 
as  to  particular  causes  and  occasions.     The  effects  of  tempest 
or  of  earthquake  may  be  really  inevitable  by  any  precaution 
whatever.     But  fire  is  not  inevitable  in  that  sense.    Precautions 
may  be  taken  both  against  its  breaking  out  and  for  extinguish- 
ing it  when  it  does  break  out     We  cannot  arrive,  then,  at 
any  more  distinct  conception  than  this  :  An  event  which,  as  ■ 
Itetween  the  parties  and  for  the  purpose  of  the  matter  in  hand,    - 
cannot  be  definitely  foreseen  or  controlled.     In  other  words,  we  • 
are  thrown  back  upon  the  nature  and  construction  of  the  par- ) 
ticular  contract. 

We  may  now  proceed  to  the  specific  classes  of  exceptional 
cases. 

(a)  Both  these  terms  are  classical:  (6)  Per   Martin.   B.    Oakley  v. 

"Vis  maior,  qnam  Graed  0*ov  $iav  Portsmouth  <fc  Ryde  Steam   Packet 

appellant;'   Gains  in  D,  19.  %  locati  Co.  l\  Ex.  618, 
25  §6. 
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existence 
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thingv 
Taylor  r. 
Caldwell. 


Implied 
condition 
that 
further 
perfor- 
mance is 
excused  if 
the  thing 
perishes 
without 
the  party's 
own 
default. 


1 


a.  Where  the  performance  of  the  contract  depends  on  the 
existence  of  a  specific  thing.  The  law  was  settled  on  this  head 
by  Taylor  v.  Caldwell  (a),  where  the  defendants  agreed  to  let 
the  plaintiffs  have  the  use  (a)  of  the  Surrey  Gardens  and  Music 
Hall  on  certain  days  for  the  purpose  of  giving  entertainments. 
Before  the  first  of  those  days  the  music-hall  was  destroyed  by- 
fire  so  that  the  entertainments  could  not  be  given,  and  without 
the  fault  of  either  party.  The  Court  held  that  the  defendants 
were  excused,  and  laid  down  the  following  principle ;  "Where 
from  the  nature  of  the  contract  it  appears  that  the  parties  must 
from  the  beginning  have  known  that  it  could  not  be  fulfilled 
unless,  when  the  time  for  the  fulfilment  of  the  contract  arrived, 
some  particular  specified  thing  continued  to  exist,  so  that 
when  entering  into  the  contract  they  must  have  contem- 
plated such  continued  existence  as  the  foundation  of  what 
was  to  be  done;  there  in  the  absence  of  any  express  or  im- 
plied (b)  warranty  that  the  thing  shall  exist,  the  contract  is  not 
to  be  considered  a  positive  contract,  but  subject  to  the  implied 
condition  that  the  parties  shall  be  excused  in  case,  before  breach, 
performance  becomes  impossible  from  the  perishing  of  the  thing 
without  default  of  the  contractor."  And  the  following  authori- 
ties and  analogies  were  relied  upon  : — 

The  civil  law,  which  implies  such  an  exception  in  all  cases  of 
obligation  de  certo  corpore.  (D.  45.  1.  de  v.  O,  23,  33  (c) : 
Pothier,  ObL  §  149,  *.  Part  3,  ch.  6,  §§  649,  sqq.,  and  Control 
de  Vente,  §  308,  sqq.  translated  in  Blackburn  on  Sale,  173). 

The  cases  of  contractual  rights  or  duties  of  a  strictly  personal 
nature  which,  though  the  contract  is  not  expressly  qualified,  are 
by  English  law  not  transmissible  to  executors  (see  ch.  V.,  p.  168, 
above). 

The  admitted  rule  of  English  law  that  where  the  property  in 
specific  chattels  to  be  delivered  at  a  future  day  has  passed  by 
bargain  and  sale,  and  the  chattels  perish  meanwhile  without  the 


(a)  8  B.  &  S.  826,  32  L.  J.  Q.  B. 
164.  There  were  words  sufficient 
for  an  actual  demise,  but  the  Court 
held  that  the  manifest  general  in- 
tention prevailed  over  them. 

(b)  That  is,  understood  in  fact 
between  the  parties :  the  whole 
scope  of  the  passage  being  that  it  is 


not  to  be  implied  by  law. 

(c)  Cp.  also  D.  46.  8.  de  solut  107. 
Verborum  obligatio  aut  naturaliter 
resolvitur  aut  civiliter ;  naturaliter, 
veluti  solutione,  aut  cum  res  in 
stipulationem  deducta  sine  culpa 
promissoris  in  rebus  humania  esse, 
dealt, 


DESTRUCTION   OF  SUBJECT-MATTER.  3°>7 

vendor's  default,  lie  is  excused  from  performing  his  contract  to 
deliver;  and  the  similar  ride  as  to  loans  of  chattels  and  bail- 
ments. In  all  these  cases,  though  the  promise  is  in  words' 
positive,  the  exception  is  allowed  "  because  from  the  nature  of. 
the  contract  it  is  apparent  that  the  parties  contracted  on  thef 
basis  of  the  continued  existence  of  the  particular  person  or- 
chattel."  ^  - 


The  same  principle  was  followed  in  Appleby  v.  Meyers  (a).  Appleby  r. 
There  the  plaintiffs  agreed  with  the  defendant  to  erect  an  engine  *  *- erH" 
and  other  machinery  on  his  premises,  at  certain  prices  for  the 
separate  parts  of  the  work,  no  time  being  fixed  for  payment. 
While  the  works  were  proceeding,  and  before  any  part  was 
complete,  the  premises,  together  with  the  uncompleted  works 
and  materials  upon  them,  were  accidentally  destroyed  by  fire.  In 
the  Common  Fleas  it  was  held  that  the  plaintiffs  might  recover 
the  value  of  the  work  already  done  as  on  a  term  to  that  effect 
to  be  implied  in  the  nature  of  the  contract.  And  in  the  court 
above  authorities  to  the  same  effect  were  cited  from  the  Digest 
and  from  modern  French  writers  :  these,  however,  were  not  dis- 
cussed in  the  judgment,  the  Court  merely  observing  that  they 
were  not  binding.  In  the  Exchequer  Chamber  the  judgment  of 
the  Common  Pleas  was  reversed.  It  was  admitted  that  the 
work  under  the  contract  coidd  not  be  done  unless  the  defendant's 
premises  continued  in  a  fit  state  to  receive  it.  It  was  also 
admitted  that  if  the  defendant  had  by  his  own  default 
rendered  the  premises  unfit  to  receive  the  work,  the  plaintiffs 
might  have  recovered  the  value  of  the  work  already  done. 
But  it  was  held  that  the  court  below  were  wrong  in 
thinking  that  there  was  an  absolute  promise  or  warranty 
by  the  defendant  that  the  premises  should  at  all  events 
continue  so  fit.  "  Where,  as  in  the  present  case,  the  premises 
are  destroyed  without  fault  on  either  side,  it  is  a  misfortune 
equally  affecting  both  parties,  excusing  both  from  further  per- 
formance of  the  contract,  but  giving  a  cause  of  action  to  neither." 
(The  Court  then  dealt  with  the  argument  that  the  property  in 
the  work  done  had  passed  to  the  defendant  and  was  therefore 

(a)  L.  K.  2  C.  P.  651,  in  Ex.  Ch.  revg.  u.c.10,  P.  615. 
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at  his  risk  («).  But  it  was  at  least  doubtful  whether  it  had ; 
and  even  if  it  had,  the  contract  was  still  that  nothing  should  be 
payable  unless  and  until  the  whole  work  was  completed). 

"Where  there  is  an  entire  contract  for  doing  work  upon- 
specific  property,  as  fitting  a  steamship  with  new  machinery,  ' 
for  a  certain  price,  but  the  price  is  payable  by  instalments,  and! 
the  ship  is  lost  before  the  machinery  has  been  delivered,  but! 
after  one  or  more  of  the  instalments  has  been  paid,  the  further; 
performance  of  the  contract  is  excused,  but  the  money  already . 
paid,  though  on  account  not  of  a  part,  but  of  the  entire  contract, 
cannot  be  recovered  back  (b). 

The  same  doctrine  has  been  applied  where  the  subject-matter 
of  the  contract  is  a  future  specific  product  or  some  part  of  it. 
In  March  A.  agreed  to  sell  and  B.  to  purchase  200  tons  of 
potatoes  grown  on  certain  land  belonging  to  A.  In  August  the 
crop  failed  by  the  potato  blight,  and  A.  was  unable  to  deliver 
more  than  80  tons :  the  Court  held  that  he  was  excused  as  to 
the  rest.  u  The  contract  was  for  200  tons  of  a  particular  crop 
in  particular  fields,  and  therefore  there  was  an  implied  term  in 
the  contract  that  each  party  should  be  free  if  the  crop 
perished"  (e). 

These  are  all  cases  of  the  performance  becoming  impossible 
by  events  which  happen  after  the  contract  is  made.  But  some- 
times the  same  kind  of  impossibility  results  from  the  existence 
of  a  state  of  tilings  not  contemplated  by  the  parties,  and  the 
performance  is  excused  to  the  same  extent  and  for  the  same 
reasons  as  if  that  state  of  tilings  had  supervened.    Where  indeed 


(a)  In  the  case  cited  in  argument 
from  Dalloz,  Jurisp.  Gen.  1861,  pt. 
1.  105,  Chcmin  de  fer  du  Dauphint 
v.  Clrt,  where  railway  works  in 
course  of  construction  had  been 
spoilt  by  floods,  the  Court  of  Cassa- 
tion relied  on  the  distinction  that 
they  were  not  such  as  remained  in 
the  contractor's  disposition  till  the 
whole  was  finished,  but  "de  con- 
structions dont  les  mateViaux  et  la 
main  d'ceuvre  e'taient  fournis  par 
l'entrepreneur  et  qui  s'incorporaient 
au  sol  du  proprie'taire,"  as  excluding 


the  application  of  articles  1788- 
1790  of  the  Code  Civil,  which  lay 
down  a  rule  similar  to  that  of  the 
principal  case. 

{b)  Anglo  •  Egyptian  Navigation 
Co.  v.  Xennie,  L.  K  10  C.  P.  271. 
It  would  seem  the  same  on  prin- 
ciple where  the  whole  price  is  paid 
in  advance.  See  Vangerow,  PancL 
3.  234  sqq. ;  and  the  cases  on  con- 
tracts, personal  service,  and  appren- 
ticeship cited  farther  on. 

(c)  Howtll  v.  Coupland,  L.  K,  9 
Q.  B.  462,  466. 
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the  impossibility  consists  in  the  absolute  non-existence  of  the 
specific  property  or  interest  in  property  which  is  the  subject- 
matter  of  the  agreement,  there,  on  principles  independent  of 
those  now  under  consideration,  the  agreement  is  void  as  being 
grounded  on  a  material  mistake  common  to  the  parties :  and 
this  particular  topic  is  therefore  reserved  for  the  following 
chapter,  where  we  speak  of  Fundamental  Error  as  preventing 
the  formation  of  a  true  contract.  There  are  some  cases  however 
which,  although  the  line  is  difficult  to  draw,  seem  to  fall  more 
properly  within  the  present  division. 

"When  a  lessee  under  a  mining  lease  covenants  in  unqualified  Covenants 
terms  to  pay  a  fixed  minimum  rent,  he  is  bound  to  pay  it  both  mines  or 
at  law  (a)  and  in  equity  (b),  though  the  mine  may  turn  out  to  to  raise 
bo  not  worth  working  or  even  unworkable.     Lut  it  is  otherwise  amount, 
with  a  covenant  to  work  the  mine  or  to  raise   a  minimum 
amount.     In  the  case  in  equity  last  referred  to  (b)9  where  a  coal 
mine  was  found  to  be  so  interrupted  by  faults  as  to  bo  not 
worth  working,  it  was  said  that  the  lessor  might  be  restrained 
from  suing  on  the  covenant  to  work  it  on  the  terms  of  the 
lessee  paying  royalty  on  the  estimated  quantity  of  coal  which 
remained  unworked.     A  similar  question  was  fully  dealt  with  Clifford  r. 
in  Clifford  v.  Waits  (c).     The  demise  was  of  all  the  mines,  Watts* 
veins,  &c,  of  clay  on  certain  land.     There  was  no  covenant  by 
the  lessee  to  pay  any  minimum  rent,  but  there  was  a  covenant 
to  dig  in  every  year  of  the  term  not  less  than  1000  tons  nor 
more  than  2000  tons  of  pipe  or  potter's  clay.     An  action  was 
brought  by  the  lessor  for  breach  of  this  covenant.     Plea  (d),  to 
the  effect  that  there  was  not  at  the  demise  or  since  so  much  as 
1000  tons  of  such  clay  under  the  lands,  that  the  performance  of 
the  covenant  had  always  been  impossible,  and  that  at  the  date 
of  the  demise  the  defendant  did  not  know  and  had  no  reason- 
able means  of  knowing  the  impossibility.     The  Court  held  that 
upon  the  natural  construction  of  the  deed  the  contract  was  that 
the  lessee  should  work  out  whatever  clay  there  might  be  under 
the  land,  and  the  covenant  sued  on  was  only  a  subsidiary  pro- 
fa)  Marquis  of  Bute  v.  Thompson,  (d)  It  was  pleaded  as  an  equitable 
13  M.  &  W.  487.                                    plea,  but   the   Court   treated   the 
(6)  Ridgway  v.  Sneyd,  Kay  627.        defence  as  a  legal  one. 
(c)  L.  R.  6  C.  P.  577. 
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vision  fixing  the  rate  at  which  it  should  be  worked.  The  tenant 
could  not  he  presumed  to  warrant  that  clay  should  be  found : 
and  "  the  result  of  a  decision  in  favour  of  the  plaintiff  would 
be  to  give  liiin  a  fixed  minimum  rent  when  he  had  not 
covenanted  for  it  "  (ft). 

Analogous      In  certain  kinds  of  contracts,  notably  charter-parties,  it  is  usual 
express      ^°  l>rov"^e  ^y  express  exceptions  for  the  kind  of  events  we  have 
exceptions  been  considering.     It  is  not  within  our  province  to  enter  upon 
merciai       ^ie  fl116^0118  of  construction  which  arise  in  this  manner,  and 
contracts,   which  form  important  special  topics  of  commercial  law.     How- 
ever, when  the  exception  of  a   certain  class  of  risks  is  once 
established,  either  as  being  implied  by  law  from  the  nature  of 
the  transaction,  or  by  the  special  agreement  of  the  parties,  the 
treatment  is  very  much  the  same  in  principle  :  and  a  few  recent 
decisions  may  be  mentioned  as  throwing  light  on  the  general 
law.     Where  the  principal  part  of  the  contract  becomes  imposA 
sible  of  performance  by  an  excepted  risk,  the  parties  are  also  ) 
discharged  from    performing    any   other    part  which   remains! 
possible,  but  is  useless  without  that  which  has  become  impoa-f 
sible  (b).     It  is  a  general  principle  that  a  contract  is  not  to  > 
be  treated  as  having  become  impossible  of  performance  if  by 
any  reasonable  construction  it  is  still  capable  in  substance  of 
being  performed  (c)  :  but  on  the  other  hand  special  exceptions 
are  not  to  be  laid  hold  of  to  keep  it  in  force  contrary  to  the  real 
intention.     Thus  where  the  contract  is  to  be  performed  "with 
all  possible  despatch,"  saving  certain  impediments,  the  party  for 
whose  benefit  the  saving  is  introduced  cannot  force  the  other  to 
accept  performance  after  a  delay  unreasonable  in  itself,  though 
due  to  an  excepted  cause,  if  the  manifest  general  intention  of 
the  parties  is   that  the  contract  sliall  be  performed  within  a 
reasonable  time,  if  at  all.     The  saving  clause  will  protect  hiin^ 
from  liability  to  an  action  for  the  delay,  but  that  is  all :  the  7 
other  party  cannot  treat  the  contract  as  broken  for  the  purpose  ) 

(a)  Per  Montague  Smith,  J.  at  knew  of  the  state  of  the  mine  when 

n.   687.     Cp.    and  dist   Jerrit   v.  they  executed  the  lease. 

Tomkinton,  1  H.  &  N.  195,  26  L.  J.  (6)  Geipel  v.  Smith,  L.  R.  7  Q.  B. 

Ex.  41,  where  the  covenant  was  not  404,  411. 

only  to  get  2000  tons  of  rock  salt  (r)    The  Teutoma,  L.  R.  4  P.  C. 

l>er  annum,  but  to  pay  6d.  a  ton  for  171,  182.  Cp.  Jones  v.  JJntm,  L,  R. 

every   ton  short,   and   the    lessees  2  Ex,  33f>, 
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of  recovering  damages,  but  he  is  not  prevented  from  treating  it  / 
as  dissolved  (a). 

ft.  Where  the  performance  of  the  contract  depends  on  the  life  ($)  Where 
or  health  of  a  person.  "All  contracts  for  personal  services  which  JJJJJ^" 
can  be  performed  only  during  the  lifetime  of  the  party  contract-  depemkon 
ing  are  subject  to  the  implied  condition  that  he  shall  be  alive  to  Jj^£  of  a 
perform  them ;  and  should  he  die,  his  executor  is  not  liable  to  pereon. 
an  action  for  the  breach  of  contract  occasioned  by  his  death  "  (h).  Jetton 
Conversely,  if  the  master  dies  during  the  sorvice,  the  servant  is  that  the 
thereby  discharged,  and  cannot  treat  the  contract  as  in  force  5SS>n 
against  the  master's  personal  representatives  (c).     The  passage  remain 
now  cited  goes  on  to  suggest  the  extension  of  this  principle  to  weye  *" 
the  case  of  the  party  becoming,  without  his  own  default,  inea-  enough 
liable  of  fulfilling  the  contract  in  his  lifetime  :  "  A  contract  by  am. or 
author  to  write  a  book,  or  by  a  painter  to  paint  a  picture  within  f 
a  reasonable  time  would  in  my  judgment  be  deemed  subject  to) 
the  condition  that  if  the  author  became  insane,  or  the  painters 
l>aralytic,  and  so  incapable  of  performing  the  contract  by  the  act 
of  God,  he  would  not  be  liable  personally  in  damages  any  more  i 
than  his  executors  would  be  if  he  had  been  prevented  by  death.7 
This  view,  which  obviously  commends  itself  in  point  of  reason 
and  convenience,  is  strongly  confirmed  by  Taylor  v.   Caldwell 
(supra,  p.  336),  where  indeed  it  was  recognized  as  correct,  and  it  has 
since  been  established  by  direct  decisions.     In  Boast  v.  Firth  (<T)  Boast  w 
a  master  sued  the  father  of  his  apprentice  on  his  covenant  in  the 
apprenticeship  deed  that  the  apprentice  should  serve  him,  the 
plaintiff,  during  all  the  term.     The  defence  was  that  the  appren- 
tice- was  prevented  from  so  doing  by  j>ernianent  illness  arising 
after  the  making  of  the  indenture.     The  Court  held  that  "it 
must  be  taken  to  have  been  in  the  contemplation  of  the  parties 
when  they  entered  into  this  covenant  that  the  prevention  of  per- 
formance by  the  act  of  God  should  be  an  excuse  for  non-perfor- 
mance',  (e),  and  that  the  defence  was  a  good  one.     In  Robinson  Robinaon 
v.  Davison  (/)  the  defendant's  wife,   an   eminent   pianoforte  r,1>aviaort 

(a)  Jachmm  v.  Union  Marine  In-  (c)  Farrow  v.   Wilton,  L.   R.   4 
gurance  Co.  in  Ex.  Ch.  L.  R.  10      C.  P.  744. 

C.  P.  125,  144  sqq.  (rf)  L.R.4C.  P.  1. 

(b)  Pollock,   C.    B.    in  UaU    v.  (e)  Per  Montague  Smith,  J*  at 
Wright,  &  B.  ft  B.  at  p.  793,  29      p.  7. 

L.  J.  Q.  B.  at  p.  61.  (/)  L.  R.  6  Ex.  269. 
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player,  was  engaged  to  play  at  a  concert.  When  the  time  came 
she  was  disabled  by  ilhiess.  The  giver  of  the  entertainment  sued 
for  the  loss  he  bad  incurred  by  putting  off  the  concert,  and  had 
a  verdict  for  a  small  sum  under  a  direction  to  tbe  effect  that  the 
performer's  illness  was  an  excuse,  but  that  she  was  bound  to  give 
the  plaintiff  notice  of  it  witliin  a  reasonable  time.  The  sum 
recovered  represented  the  excess  of  the  plaintiffs  expenses  about 
giving  notice  of  the  postponement  to  the  public  and  to  persons 
who  had  taken  tickets  beyond  what  be  would  have  had  to  pay  if 
notice  had  been  sent  him  by  telegraph  instead  of  by  letter.  The 
Court  of  Exchequer  upheld  the  direction  on  the  mam  point. 
The  reason  was  thus  shortly  put  by  Dram  well,  B.  "This 
is  a  contract  to  perform  a  service  which  no  deputy  could 
perform,  and  which  in  case  of  death  could  not  be  performed 
by  the  executors  of  the  deceased :  and  I  am  of  opinion  that 
by  virtue  of  the  terms  of  the  original  bargain  incapacity  either 
of  body  or  mind  in  tbe  performer,  without  default  on  his  or 
her  part,  is  an  excuse  for  non-performance  "  («).  The  same  judge"* 
also  observed,  in  effect,  that  the  contract  becomes,  not  voidable 
at  the  option  of  the  party  disabled  from  performance,  but  wholly 
void.  Here  the  player  could  not  have  insisted  "  on  performing 
her  engagement,  however  ineffectually  that  might  have  been"  ^ 
when  she  was  really  unfit  to  perform  it.  No  positive  opinion  J 
was  expressed  on  the  other  point  as  to  the  duty  of  giving  notice. 
But  it  may  be  taken  as  correct  that  it  is  the  duty  of  the  party 
disabled  to  give  the  earliest  notice  that  is  reasonably  practicable. 
Probably  notice  reasonable  in  itself  coidd  not  be  required,  for 
the  disabling  accident  may  Ixj  sudden  and  at  the  last  moment, 
and  the  duty  must  be  limited  to  cases  where  notice  can  be 
of  some  use  (h).  It  further  appears  from  the  case  that  the 
effect  of  an  omission  of  this  duty  is  that  the  contract  remain* 
in  force  for  the  purpose  only  of  recovering  such  damage  as  is 
directly  referable  to  the  omission.  The  decision  also  shows, 
if  express  authority  be  required  for  it,  that  it  matters  not 
whether  the  disability  be  permanent  or  temporary,  but  only 
whether  it  is  such  as  to  prevent  the  fulfilment  of  the  particular 
contract. 


(a)  L.  B.  6  Ex.  at  p.  277. 

(b)  Cp.  the  doctrine  em  to  giving 
notice  of  abandonment  to  under- 


writers,  Ranhin  v.  Potter,  L. 
H.  L.  83, 121,  157. 


R.  0 
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In  the  earlier  and  very  peculiar  case  of  Hall  v.  Wright  (a)  Hall  r. 
the  question,  after  some  discussion  (which  it  is  needless  to  fol-  ^^J^ 
low)  of  the  terms  and  precise  meaning  of  the  plea,  came  to  this  :  decision 
"  Is  it  a  term  in  an  ordinary  agreement  to  marry,  that  if  a  man  JJ^J^  ^ 
from  bodily  disease  cannot  marry  without  danger  to  his  life,  and  many : 
is  unfit  for  marriage  from   the  cause  mentioned  at  the  time  ^tt^J  f^" 
appointed,  he  shall  be  excused  marrying  then  1 "  (b)  or  in  other  marriage 
words  :  "  Is  the  continuance  of  health,  that  is,  of  such  a  state  of  no  excu8e> 
health,  as  makes  it  not  improper  to  marry,"  an  implied  condition 
of  the  contract  (c).     The  court  of  Exchequer  Chamber  decided 
by  four  to  three  that  it  is  not,  the  court  of  Queen's  Bench  having 
been  equally  divided.      The  majority  of  the  judges  relied  upon 
two  reasons :  that  if  the  man  could  not  marry  without  danger  to 
liis  life,  that  did  not  show  the  performance  of  the  contract  to  be 
impossible,  but  at  most  highly  imprudent ;  and  that  at  any  rate 
the  contract  could  be  so  far  performed  as  to  give  the  woman  the 
status  and  social  position  of  a  wife.     It  was  not  disputed  that 
the  contract  was  voidable  at  her  option.     "  The  man,  though  ho 
may  be  in  a  bad  state  of  health,  may  nevertheless  perform  his 
contract  to  marry  the  woman,  and  so  give  her  the  l>encfit  of 
social  position  so  far  as  in  his  power,  though  he  may  be  unable 
to  fulfil  all  the  obligations  of  the  marriage  state )  and  it  rests 
with  the  woman  to  say  whether  she  will  enforce  or  renounce  the 
contract"  (d).     As  to  the  first  of  these  reasons,  the  question  is 
not  whether  there  is  or  not  an  absolute  impossibility,  but  what  is 
the  true  meaning  of  a  contract  of  such  a  kind  that  the  conditions 
and  exceptions  implied  in  strictly  personal  contracts  should  in 
this  case,  one  woidd  think,  be  extended  rather  than  excluded. 
It  has  long  been  settled  that  the  contract  to  marry  is  so  far  per- 
sonal that  executors,  in  the  absence  of  special  damage  to  the 
personal  estate,  cannot  sue  upon  it  (c).     As  to  the  second  rea- 
son, it  cannot  bo  maintained,  except  against  the  understanding 
of  mankind  and  the  general  treatment  of  marriage  by  the  law  of 
England,  that  the  acquisition  of  legal  or  social  position  by  mar- 
riage is  a  principal   or  independent   object    of    the   contract* 

{a)  E.  B.  &  E.  746/29  L.  J.  Q.  B.  and    distinguished    by    Montague 

43.  Smith,  J.  in  Boast  v.  Firth,  L.  R.  4 

(5)  Per  Bramwell,  B.  20  L.  J.  C.  P.  8. 
Q.  B.  45.  (e)  Chamberlain  v*  Williamson,  2 

(c)  Per  Pollock,  C.  B.  ib.  52.  M.  &  S.  408. 

id)  The  case   Is  thus  explained 
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Unless  it  can  be  so  considered,  the  reason  cannot  stand  with  the*- 
principle  affirmed  in  Geipel  v.  Smith  (a),  that  when  the  main  part 
of  a  contract  has  become  impossible  of  performance  by  an  excepted  t 
cause,  it  must  be  treated  as  having  become  impossible  altogether,  j 
The  decision  itself  can  be  reviewed  only  by  a  court  of  ultimate  y 
appeal ;  but  it  is  so  much  against  the  tendency  of  the  later  cases 
that  it  is  now  of  little  or  no  authority  beyond  the  point  actually 
decided,  which  for  the  obvious  reasons  indicated  in  some  of  the 
judgments  is  not  at  all  likely  to  recur. 


Rights 

already 

acquired 

under  the 

contract 

remain. 


Sub- 
stituted 
contract 
becoming 
impossible 
of  per- 
formance. 


As  we  saw  in  the  case  of  contracts  falling  directly  within  the 
rule  in  Taylor  v.  Caldwell,  so  in  the  case  of  contracts  for 
personal  service  and  the  like  the  dissolution  of  the  contract 
by  subsequent  impossibility  does  not  affect  any  specific  right 
already  acquired  under  it.  Where  there  is  an  entire  contract 
of  this  kind  for  work  to  be  paid  for  by  instalments  at 
certain  times,  any  instalments  which  have  become  due  in 
the  contractor's  lifetime  remain  due  to  his  estate  after  the 
contract  is  put  an  end  to  by  his  death  (b).  In  like  manner", 
where  a  premium  has  been  paid  for  apprenticeship,  and  the/ 
master  duly  instructs  the  apprentice  for  a  part  of  the  term,  and 
then  dies,  his  executors  are  not  bound  to  return  the  premium  or 
any  part  of  it  as  on  a  failure  of  consideration.  So  the  court  o? 
Common  Pleas  lately  held  (c),  dissenting  from  a  decision  the 
other  way  in  the  court  of  Chancery  (it),  which,  however,  cannot- 
be  taken  as  establishing  a  different  rule  of  equity,  or  thercforei 
one  which  under  the  Judicature  Act  must  prevail.  For,  except- 
so  far  as  it  can  be  referred  to  the  summary  jurisdiction  of  the 
court  over  its  own  officers,,  that  decision  is  founded  on  the 
supposition  that  a  proportionate  part  of  the  premium  was  a  debt 
at  late  (r). 

Where  an  existing  contract  is  varied  or  superseded  by  a 
subsequent  agreement,  and  the  performance  of  that  agreement 
becomes  impossible  (e.g.  by  the  death  of  a-  person  according  to 


(a)  L.  R.  7  Q.  B.  404. 

(6)  Stubbs  v.  Holywell  Ily.  Co. 
L.  11.  2  Ex.  311. 

(r)  Wkincxtp  v.  Hughes,  L.  R.  6 
C.  P.  73. 


(d)  Hint  v.  ToUon,  2  Mac  &  fc. 
134. 

(c)  2  Mac  &  G.  at- p.  139  ;  and 
see  the  judgments  of  Bovill,  C.  J. 
and  Willes,  J.  in  Whincup  \Mugkcs. 
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whose  estimate  a  siun  is  to  be  assessed)  so  that  the  parties  are  no 
longer  Ixmnd  by  it,  they  will  be  remitted  to  the  original  contract  . 
if  their  intention  can  thereby  be  substantially  carried  out.  At  ] 
all  events  a  party  for  whose  benefit  the  contract  was  varied,  and 
who  but  for  his  own  delay  might  have  performed  it  as  varied 
before  it  became  impossible,  cannot  afterwards  resist  the  enforce- 
ment of  the  contract  in  its  original  form  («). 

3.  We  now  come  to  the  case  of  a  contract  becoming  impossible  8.  Impo«. 
of  performance  by  the  default  of  either  party.  default  oY 

either 

Where  the  promisor  disables  himself  by  his  own  default  from  {J^,^  0f 
performing  his  promise,  not  only  is  he  not  excused  (for  which  promisor 
indeed  authority  woidd  be  superfluous)  but  his  conduct  is  cqui-  {Jute^U8e' 
valent  to  a  breach  of  the  contract,  although  the  time  for  i>er-  breach  of 
formanco  may  not  have  arrived,  and  even  though  in  contingent  °°n  nc 
circumstances  it  may  again  become  possible  to  perform  it  (/;). 
A   default    consisting  in   mere  omission  may    have   the  same 
effect.      Where  an  arbitrator  awards  that  the  defendant  shall 
pay  the  plaintiff's  taxed  costs  of  a  suit  on  a  certain  day,  it  is 
the  defendant's  business  to  have  them  taxed  before  that  day, 
and    it   is   no    excuse  that  in  fact  he  had  not  notice  of   the    . 
taxation  in  time  to  pay  them  at  the  time  and  place  fixed  by  the 
award  (r). 

On  the  other  hand,  where  the  promisor  is  prevented  from  Default  of 
performing  Ids  contract  or  any  part  of  it  by  the  default  or  refusal  §j^arffes 
of   the  promisee,  the  performance  is   to  that  extent  excused ;  promisor, 
and  moreover  default  or  refusal  is  a  cause  of  action  on  which  the  j^ted  a* 
promisor  may  recover  any  loss  he  has  incurred  thereby  (d),  or  he  breach,  or 
may  rescind  the  contract  and  recover  back  any  money  he  has  cont^t 
already  paid  under  it  (e).     Default  may  consist  either  in  active  voidable 
interruption  or  interference  on  the  part  of  the  promisee  (/),  *p^on# 

(a)  FirUi  v.  Midland  Ry.  Co.  20  for  not  furnishing  a  cargo,  he  \  no 

tq.  100.  with  a  special  contract,  e.g.  Roberts 

(6)  See  Leake  on  Contracts  351,  v.  Bury  Commissioners,  L.  R.  4  C.  P. 

460  ;  1  Ro.  Ab.  448,  B.  755,  in  Ex.  Ch.  5  C.  P.  310. 

(c)  B'vjland  v..&ktom,12East  436.  (e)  Giles  v.  Edwardt,  7  T.  R.  181. 

{d)  As  in  the  familiar  case  of  an  (/)  1  Ho.  Ab.  453,  In- 
action for  non-acceptance  of  goods. 
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or  in  the  mere    omission  of  something  without  which   the 
promisor  cannot  perform  his  part  of  the  contract  (a). 

Roberts  The  principle,  in  itself  well  settled,   is  illustrated  by  some 

Commis-  recent  coses.  "Where  the  failure  of  a  building  contractor  to  complete 
rionen,&c.  the  works  by  the  day  specified  is  caused  by  the  failure  of  the 
other  parties  and  their  architect  to  supply  plans  and  set  out  the 
land  necessary  to  enable  him  to  commence  the  works,  "  the  rule 
of  law  applies  which  exonerates  one  of  the  two  contracting 
parties  from  the  performance  of  a  contract  when  the  performance 
of  it  is  prevented  and  rendered  impossible  by  the  wrongful  act  of 
the  other  contracting  party"  (ft),  and  the  other  party  cannot  take 
advantage  of  a  provision  in  the  coutract  making  it  determinable 
at  their  option  in  the  event  of  the  contractor  failing  in  the  due. 
performance  of  any  part  of  his  undertaking.  So  where  it  is  a  term 
of  the  contract  that  the  contractor  shall  pay  penalties  for  any  delay 
in  the  fulfilment  of  it,  no  penalty  becomes  due  in  respect  of  any 
delay  caused  by  the  refusal  or  interference  of  the  other  party  (r). 

Case*  of  In  Raymond  v.  Mint  on  (d)  it  was  pleaded  to  an  action  of 

appren-  covenant  against  a  master  for  not  teaclung  his  apprentice  that  at 
the  time  of  the  alleged  breach  the  apprentice  would  not  be 
taught,  and  by  his  own  wilful  act*  prevented  the  master  from 
teaching  him.  This  was  held  a  good  plea,  for  "  it  is  evident 
that  the  master  cannot  be  liable  for  not  teaching  the  apprentice 
if  the  apprentice  will  not  l>e  taught."  An  earlier  and  converse 
ease  is  Ellen  v.  Topp  (<),  referred  to  by  the  reporters.  There  a 
master  undertook  to  teach  an  apprentice  several  trades ;  it  was 
held  that  on  his  giving  up  one  of  them,  and  thus  making  the 
complete  performance  of  his  own  part  of  the  contract  impossible, 
the  apprentice  was  no  longer  bound  to  serve  him  in  any.  "If  the 
master  is  not  ready  to  teach  in  the  very  trade  which  he  has  stipu- 
lated [promised]  to  teach,  the  apprentice  is  not  bound  to  serve." 
A  wise  of  the  same  sort  is  put  by  Choke,  J.  in  the  Year  Book,  22 
Ed.  4.  26,  in  a  case  from  which  one  passage  lias  already  been  given. 

{a)    Where  a  condition   can   be  the  year,  t'6.  446,  pi.  12. 

performed    only    in    the    obligee's  (b)  Roberts  v.  Bury  Commwionere, 

presence,  his  absence  is  an  excuse,  L.  R.  5  0.  P.  310,  829. 

1  Ro.  Ab.  457,  U,  pi.  1.  A  covenant  (r)  Holme  v.  Guppy,  3M.&  \V. 

to  make  within  a  year  such  assurance  387,  Russell   v.   Da   Bandeira,   13 

as  the   covenantee's  counsel   shall  C.  B.  N.  S.  14P,  32  L.  J.  C.  P.  68. 

devise  is  discharged  if  the  covenantee  (d)  L.  K.  1  Ex.  244. 

does  not  tender  an  assurance  within  (e)  6 Ex.  424, 442 ;  20 L.J.  Ex.  241. 
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u  If  I  am  bound  to  Catesby  [then  another  judge  of  the  Common 
Pleas]  that  my  son  shall  serve  him  for  seven  years,  and  I  come  with 
my  son  to  Catesby,  and  offer  my  sou  to  him,  and  he  will  not  take  him, 
there  because  there  is  no  default  on  my  part  I  shall  not  forfeit  the 
bond  In  like  manner  if  he  took  my  sun  and  afterwards  within  the 
term  sent  him  away,  it  is  unreasonable  that  this  should  be  a 
forfeiture  P 

Where  a  contract  is  in  the  alternative  to  do   one   of  twoUlter- 

tliings  at  the  promisor's  option,  anil  one  of  them  is  impossible, rative 

the  promisor  is  bound  to  perform  that  which  is  possible  (</). (where  one 

We  find  the  ride  clearly  stated  in  the  Digest  lb\     Where  one  *hin^  ., . 

-^iropoHSible 
of  two  things  contracted  for  in  the  alternative   subsequently  the  ' 

Ijecomes  impossible,  it  is  a  question  of  construction  for  which  no  POH8iWe 

,  <,      ,   . ,    ,  ,      ,  ,.  ,  one  rnunt 

positive  rule  can  be  laid  down,  whether  according  to  the  true  be  per- 

intention  of  the  parties  the  promisor  must  perform  the  alternative  I?!?11**1, 

,  .  •  .  .11  i  i         i.    *  ,  where  one 

which  remains  possible,  or  is  altogether  discharged  (c).     It  was\becomes 

held,  indeed,  in  Lau{i?tter«  case  (d)  tliat  where  the  condition  0fPmPw»«ble» 

/a  question 
a  bond  is  for  either  of  two  things  to  be  done  by  the  obligor  J  of  con- 

and  one  of  them  becomes  impossible  by  the  act  of  God,  he  is  noJ8tructioD. 

bound  to  perform  the  other,     But  this  is  to  Ixj  accounted  for  by  the  > 

peculiar  treatment  of  bonds  of  which  wre  shall  speak  presently, 

the  right  of  election  being  part  of  the  benefit  of  the  condition,  1 

of  which  the  obligor  is  not  to  be  deprived.     And  even  as  to  I 

bonds  the  general  proposition  has  been   denied   (r).      In  the/ 

absence  of  anything  to  show  the  intention  in  the  particular  case, 

the  presumption  shoidd  surely  be  the  other  way,  namely  that  the 

promisor  shoidd  lose  his  election  rather  than  the  promisee  lose 

the  whole  benefit  of  the  contract.     Where  either  the  promisor  oft 

the  promisee,  having  the  light  under  a  contract  to  choose  which  j 

of  two  things  shall  be  done,  chooses  one  which  becomes  impos- ! 

sible  after  the  choice  is  determined,  there  (on  authority  as  well . 

as  principle)  it  is  the  same  as  if  there  had  lieen  from  the  first  a      - 

single  unconditional  contract  to  do  that  thing  (e).     In  Eoniaift 

law  the  presumption  seems  distinctly  in  favour  of  the  promisor/ 


(a)  Da  Coda  v.  Davit,  1  B.  &  P.  45.  1.  de  v,  o.  97  pr. 
242.  (r)  Barheortk  v.  } 'oung,  4  Brew, 

(6)  Si   ita   stipulates   faero  :    U  1,  25.    And  *ee  Leake,  372-3. 
ntti ;   nui  steteris,  hippoctntaumm  (d)  5  Co.  Rep*  21  h. 

dari  /    proinde  erit  atque   te  aiati  (e)  Brown  v,  Royal  Inwrance  Coi 

ttolmnmodo  stipulatas   essem.      D.  p.  331  above. 
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remaining  bound  to  do  what  is  possible  (a) ;  otherwise  it  agrees) 
with  ours  (&). 


Effects  of 
default. 


Condi- 
tional 
contracts. 


The  exception  as  to  mora  in  the  extract  given  in  the  note 
shows  the  application  here  of  the  general  rule  as  to  impossibility 
caused  by  acts  of  the  parties.  The  case  put  is  that  the  creditor 
has  made  his  election  (to  have  Stichus,  suppose)  but  has  neglected 
or  refused  to  accept  Stichus:  now  if  fttichus  dies  he  cannot 
demand  Pamphilus.  It  is  the  same  as  if  there  had  been  a  single 
promise,  and  the  performance  made  impossible  by  the  promisee's 
default.     The  same  rule  is  given  in  another  passage  (r). 

There  is  yet  something  to  be  said  of  the  treatment  of  condi- . 
tional  contracts  where  the  condition  is  or  becomes  impossible. 
A  condition  may  be  defined  for  the  present  purpose  as  an  agree- 
ment or  term  of  an  agreement  whereby  the  existence  of  a  con- 
tract is  made  to  depend  on  a  future  contingent  event  assigned  by 
the  will  of  the  parties  (d). 

The  condition  may  be  either  that  an  event  shall  or  that  it 
shall  not  happen,  and  is  called  positive  or  negative  accordingly. 
Now  the  event  which  is  the  subject-matter  of  the  condition,  in- 
stead of  being  really  contingent,  may  be  necessary  or  imj>ossible, 
in  itself  or  in  law.  But  the  negation  of  a  necessary  event  is 
impossible  and  the  negation  of  an  impossible  event  is  necessary. 


(«)  Save  that  in  the  case  of  an 
alternative  obligation  to  deliver 
specific  objects  at  the  promisor's 
election  he  stall  has  an  election 
in  aolutwnc,  as  it  is  said,  ue.  he 
may  at  his  option  pay  the  value  of 
that  which  has  perished.  See  Van- 
gerow,  Pand.  §  569,  note  2  (3. 
22  sqq.)  where  the  subject  is  fully 
worked  out. 

{b)  Papinian  says  :  Stichum  mU 
Pampkilum,  iUrum  ego  vclim,  dart 
ejxmdat  altero  mortuo,  qui  vivit 
solus  petetur,  nisi  si  mora  facta  sit 
in  eo  mortuo,  quern  petitor  elegit ; 
tunc  enim  perinde  solus  ille  qui 
decessit  praeoetur  ac  si  solus  in  obli- 
gationem  deductus  fuisset.  Quod 
si  promissoris  fuerit  electio,  de- 
functo  altero  (i.e.  before  election 
made),  qui  superest  aeque  peti  potest 
1).    46.    3.    de    solut.    et    lib.    9$ 


pr.  He  proceeds  to  this  curious 
ciuestion  :  What  if  one  dies  by  the 
debtor's  default  before  election 
made,  and  afterwards  the  other  dies 
without  his  default  ?  No  action  can 
be  maintained  on  the  stipulation, 
but  there  is  a  remedy  by  dofi  actio* 

(c)  Stipulatus  sum  Damam  aut 
Erotem  servum  dari,  cum  Damom 
dares,  ego  quominus  acciperem  in 
mora  f  ui ;  mortuus  est  Dama ;  an 
putes  me  ex  stipulatu  actionem 
habere  ?  Respondit,  secundum  Maa- 
surii  Sabini  opinionem  puto  te  ex 
stipulatu  agere  non  posse ;  nam  is 
recte  existimabat,  si  per  debitorem 
mora  non  esset,  quominus  id  quod 
debebat  solveret,  continuo  eum 
debito  Hberari.  D.  45.  l.de  v.  o.  105. 

(rf)  Savigny,  Syst  §  116  (3. 121); 
Potbier,  ObL  §  199. 
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It  therefore  depends  further  on  the  positive  or  negative  character 
of  the  contingency  whether  the  condition  itself  is  necessary  or 
impossible. 

Thus  we  may  have  conditional  promises  with  conditions  of  In  what 
these  kinds  :  HEm* 

Necessary :  may  be 

(a)  By  affirmation  of  a  necessity.     As  a  promise  to  pay  £100,  JJ^7 
"  if  the  sun  shall  rise  to-morrow."  possible. 

(fi)  By  negation  of  an  impossibility  :  "  If  J.  8.  does  not  climb 
to  the  moon,"  or  "if  my  executor  does  not  sue  for  my  debt  to  him." 

Impossible : 

(y)  By  affirmation  of  an  impossibility  :  "  If  J.  S.  shall  climb 
to  the  moon,"  or  "  if  J.  S.  shall  create  a  new  manor." 

($)  By  negation  of  a  necessity  :  "  If  the  sun  shall  not  rise  to- 
morrow," or  "  if  my  personal  estate  shall  not  be  liable  to  pay 
my  debts  *  (a). 

It  is  obvious  that  as  a  matter  of  logical  construction  the  forms 
(a)  and  (fi)  are  equivalent  to  unconditional  promises,  (7)  and  (3)  to 
impossible  or  nugatory  promises.  And  so  we  find  it  dealt  with  by 
the  Eoman  law  (b).  It  is  equally  obvious  that  (still  as  a  matter  of 
logical  construction)  there  is  nothing  to  prevent  the  condition  from 
having  its  regular  effect  if  the  event  is  or  becomes  impossible  in 
fact.  For  example,  "  if  A.  shall  dig  1000  tons  of  clay  on  B's  land 
in  every  year  for  the  next  seven  years"  :  here  there  may  not  be  so 
much  clay  to  be  dug,  or  A.  may  die  in  the  first  year.  But  a 
promise  so  conditioned  is  perfectly  consistent  and  intelligible 
without  importing  any  further  qualification  into  it :  and  it  would 
obviously  be  more  difficult  to  come  to  the  conclusion  that  some 
further  qualification  is  to  be  understood  than  in  the  case  of  a  direct 
and  unconditioned  contract  by  A.  himself  to  dig  so  much  clay. 

Direct  covenants  or  promises  dependent  on  express  conditions 
must  be  construed  with  reference  to  these  general  principles : 
}>eyond  this  no  rule  can  be  given  except  that  it  is  never  to  be 

(a)  Slightly  modified  from  Sa-  si  quis  ita  dixerit :  Si  digito  caelum 
vigny,  Syst  §  121  (3.  156,  158).  attigero,  dare  spondes  ?    At  si  ita 

(b)  "  Si  impoasibilia  conditio  obli-  stipuletur  :  Si  digito  caelum  non 
gationibus  adiciatur,  nihil  valet  attigero,  dare  spondes?  pure  facta 
■tipulatio.  Impossibilis  autem  con-  obligatio  inteUigitur  ideoqne  statim 
ditio  habetur,  cui  natura  impedi-  petere  potest."  I.  8.  19.  de  inut, 
mento  est  quo  minus  existat,  yelnti  stipuL  §  11. 
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forgotten  that  the  ohject  of  judicial  construction  is  to  ascertain 
and  give  effect  to  the  real  meaning  of  the  parties  (a). 

Treatment  Practically  the  discussion  in  our  hooks  of  conditions  and  their 
tioiw  in "  en°ect  on  the  legal  transactions  into  which  they  enter  is  limited 
English      to  the  following  sorts  of  questions  : 

1.  "Wliat  contracts  are  really  conditional,  or  in  technical  lan- 
guage, wliat  amounts  to  a  condition  precedent  (b)  : 

2.  The  effect  of  conditions  and  conditional  limitations  in  con- 
veyances at  common  law  and  under  the  Statute  of  Uses  (which 
topics  are  obviously  beyond  our  present  scope)  : 

3.  The  effect  of  conditions  in  bonds.  This  form  of  contract, 
as  we  need  hardly  say,  is  now  gone  out  of  use  except  for  certain 
special  purposes,  but  was  formerly  general,  insomuch  that  almost 
all  the  older  learning  on  the  construction  and  performance  of 
contracts  is  to  be  found  under  the  head  of  conditions.  Here 
there  are  some  peculiarities  which  call  for  our  attention  in  this  : 
place. 

BondR.  g0  far  ^  ^e  form  g0eg>  a  |)0n(|  jg  a  contract  dependent  on  a 

between     negative  condition.     In  the  first  instance  the  obligor  professes 

*Je  J®fh'    to  be  bound  to  the  obligee  in  a  sum  of  a  certain  amount.     Then 

and  the      follows  the  condition,  showing  that  if  a  certain  event  happens 

^ni         (generally  sometliing  to   be   done  by  the   obligor)  the  bond 

of  the  in-    shall    be    void,    but     otherwise    it    shall    remain    in    force. 

Htrument.    (i^Q    condition    is    subsequent   to   the   legal    obligation;    if 

the    condition   be   not   fulfilled   the   obligation   remains"    (r). 

Tins  is  in  terms  a  promise,  stated  in  a  singularly  involved  way^. 

to  pay  a  sum  of  money  if  the  event  mentioned  in  the  condition 

does  not  liappen.     But  this,  as  everybody  knows,  is  not  the  true 

nature  of  the  contract.     The  object  is  to  secure  the  performance  ~ 

of  the  condition,  and  the  real  meaning  of  the  parties  is  that  the 

obligor  contracts  to  perform  it  under  the  conventional  sanction 

of  a  penal  sum.     This  view  is  fully  recognized  by  the  modern. 

statutes  regulating  actions  on  bonds,  by  which  the  penalty  is 

treated  as  a  mere  security  for  the  performance  of  the  contract  or 

(a)  See  per  Martin,  R  in  ito^/ord  550:   see  also  notes  to   Cutter  r. 

v.  William*,  L.  R.  7  Ex.  at  p.  259.  Poicell,  2  Sm.  L.  C.  11. 

(6)  The  classical  authority  on  this  (<•)  Sir  W.  W.  Fojlett,  arg,  B<t- 

topic  is  Serjeant  Williams*  note  to  wick  v.  Swindell*,  3  A.  &  E.  875. 
Pordage  v,  Cole,  1  Wms.  Saund. 
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the  payment  of  damages  in  default  (a).     On  principle,  therefore, 
a  bond  with  an  impossible  condition,  or  a  condition  which  be- 
comes impossible,  should  be  dealt  with  just  as  if  it  were  a  direct 
covenant  to  perform  that  which  is  or  becomes  impossible.  In  the 
former  case  the  bond  should  be  void,  in  the  latter  the  rule  in 
Taylor  v.  Caldtcdl  (h)  would  determine  whether  it  were  avoided 
or  not.     We  have  seen  that  where  the  condition  is  illcyal  our 
courts  have  found  no  difficulty  in  considering  the  lxmd  as  what  I 
in  truth  it  is,  an  agreement  to  do  the  illegal  act.    Ihit  in  the  case/^heteoon- 
of  impossibility  the  law  has  stuck  at  the  merely  formal  view  of  almediately 
bond  as  a  contract  to  pay  the  penal  sum,  subject  to  bo  avoided  byj11?P08^We' 
the  performance  of  the  condition:  accordingly  if  the  condition  istu absolute, 
impossible  either  in  itself  or  in  law  the  obligation  remains  absolute.  !£*2"Ung 

"If  a  man  be  hound  in  an  obligation,  &c,  with  condition  thai  purely 
if  the  obligor  do  go  from  the  church  of  St.  Peter  in  Westminster  ^^n' 
to  the  church  of  St.  Peter  in  Home  within  three  hours,  that  then 
the  obligation  shall  Imj  void.  The  condition  is  void  and  impos- 
sible and  the  obligation  standeth  good/'  So,  again,  if  the  con- 
dition is  against  a  maxim  or  nde  in  law,  as  "  if  a  man  be  bound 
with  a  condition  to  enfeoff  liis  wife,  the  condition  is  void  and 
against  law,  because  it  is  against  the  maxim  in  law,  and  yet  the 
bond  is  good  "  (r). 

In  the  same  way,  "  when  the  condition  of  an  obligation  is  so 
insensible  and  incertain  that  the  meaning  cannot  be  known,  thero 
the  condition  only  is  void  and  the' obligation  good  "  (rf). 

On  the  point  of  subsequent  impossibility,  however,  the  strictly. But 
formal  view  is  abandoned,  and  an  opposite  result  arrived  at,  butrj^)<,e<luent 
still  in  an  artificial  way.    The  condition,  it  is  said,  is  for  thejsibility 
benefit  of  the  obligor,  and  the  performance  thereof  shall  save  the  (Jkdjanre 
lxmd ;  therefore  he  shall  not  lose  the  benefit  of  it  by  the  act  of 
Clod  (?),  and  where  the  condition  is  possible  at  the  date  of  the 
instrument  "  and  before  the  same  can  be  performed  the  condi- 
tion becomes  impossible  by  the  act  of  God,  or  of  the  law,  or  of  the 
obligee,  there  the  obligation  is  saved"  (/),  or  as  another  book  has 

(a)  As  to  these  see  Praton,  v.  372. 

Dania,  L.  R.  8  Ex.  19.  (d)  Shepp.  Touchst  378. 

\b)  3  B.  &  S.  826,  supra,  p.  336.  (e)  This  reasoning  appears  both 

(<?)  Co.  Lit   206  b  (some  of  the  in  Laughters  ca.  5  Co.  Rep.  21 6, 

&c.'h  in  Coke's  text  are  omitted).  and  Lamb'*  ca.  ib.  23  6. 

To  the  same  effect  Shepp.  Touchst,  (/)  Co.  Lit.  206  a. 
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it  "  the  obligation  anil  the  condition  both  are  become  void  "  («). 
"  Generally  if  a  condition  that  was  possible  when  made  is  become 
impossible  by  the  act  of  God,  the  obligation  is  discharged"  (6). 
As  to  the  acts  of  the  law  and  of  the  obligee  this  agrees  with  the 
doctrine  of  contracts  in  general :  as  to  inevitable  accident  it  estab- 
lishes a  different  rule.  (The  decision  in  Laughter's  case  (supra, 
p.  347)  was  an  application  of  the  same  view,  and  it  therefore 
appears  that  there  should  never  have  been  any  question  of  extend- 
ing it  to  direct  covenants  or  contracts). 

The  peculiar  law  thus  laid  down  is  distinctly  recognized  by 
modern  authorities  (c).  However,  if  a  bond  appears  on  the 
face  of  it  to  be  given  to  secure  the  performance  of  an  agreement 
wliich  it  recites,  the  condition  will  take  effect  according  to  the 
true  intention  of  the  agreement  rather  than  the  technical  con- 
struction resulting  from  the  form  of  the  instrument  (<?). 
Alter-  Alternative  conditions,  at  any  rate  as  to  immediate  impossi- 

conditions  ^^J,  and  conditions  made  impossible  by  the  default  of  the 
and  default  parties,  or  otherwise  than  by  the  "  act  of  God,"  are  treated  in 

RamTiaw '  ^ie  Same  wa^  M  (^rec*'  pron^es* 

as  for  «  When  a  condition  becomes  impossible  by  the  act  of  the  obligor, 

contacts     such  impossibility  forms  no  answer  to  an  action  on  the  bond"  (e). 

u  When  the  condition  of  an  obligation  is  to  do  two  things  by  a  day, 
and  at  the  time  of  making  the  obligation  both  of  them  are  possible, 
but  after,  and  before  the  time  when  the  same  are  to  be  done,  one  of 
the  things  is  become  impossible  by  the  act  of  God,  or  by  the  sole  act 
and  laches  of  the  obligee  himself ;  in  this  case  the  obligor  is  not 
bound  to  do  the  other  thing  that  is  possible,  but  is  discharged  of  the 
whole  obligation.  But  if  at  the  time  of  making  of  the  obligation  one 
of  the  things  is  and  the  other  of  the  tlrings  is  not  possible  to  be  done, 
he  must  perform  that  which  is  possible.  And  if  in  the  first  case  one 
of  the  things  become  impossible  afterwards  by  the  act  of  the  obligor 
or  a  stranger,  the  obligor  must  see  that  he  do  the  other  thing  at 
his  peril."  '*  If  the  condition  be  that  A.  shall  marry  B.  by  a  day,  and 
before  the  day  the  obligor  himself  doth  marry  her :  in  this  case  the 
condition  is  broken.  But  if  the  obligee  marry  her  before  the  day, 
the  obligation  is  discharged  "  (/). 

(a)  Shepp.  Touchst.  872.  (d)  Benritk  v.  Sintidelte,  Ex.  Oh., 

(6)    Ro.  Ab.    1.  449,   G,  pi.  1 ;  3  A  &  E.  868. 

repeated  on  p.  451, 1,  pi.  1.  («)  Per  Our.  Berwick  v.  Sicinddte, 

(c)  ;1   Wms.    Saund.    288  ;    per  3  A  &  E.  at  p.  888. 

Williams,  J.  Brown  v.  Mayor  of  (/)  Shepp.    Touchst.    882,    302, 

London,  9  0.  B.  N.  S.  726,  747,  80  And  see  pp.  893-4, 
U  J.  C.  P.  225,  230, 
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u  If  a  man  is  bound  to  me  in  20/.  on  condition  that  he  pay  me  10£, 
in  that  case  if  he  tender  me  the  money  and  I  refuse  he  is  altogether 
excused  from  the  obligation,  because  the  default  is  on  my  part  who 
am  the  obligee"  (a). 

We  subjoin  the  provisions  of  the  Indian  Contract  Act  on  the  Indian 
subject  of  this  chapter.     It  will  be  seen  that  simplicity  is  gained  Contract 
at  the  expense  of  considerable  departure  from  the  principles  of  departs 
English  law,  and  perhaps  also  at  the  expense  of  definiteness  on  [TOm  En&- 
some  points.     The  most  important  change  is  the  extension  of 
the  principle  of  Taylor  v.  Caldwell  so  as  to  make  it  an  implied 
condition  in  all  contracts  that  the  performance    shall   remain 
possible. 

53.  When  a  contract  contains  reciprocal  promises  and  one  party 
to  the  contract  prevents  the  other  from  performing  his  promise,  the 
contract  becomes  voidable  at  the  option  of  the  party  so  prevented  ; 
and  he  is  entitled  to  compensation  from  the  other  party  for  any  loss 
which  he  may  sustain  in  consequence  of  the  non-performance  of  the 
contract. 

Illustration. 

A.  and  B.  contract  that  B.  shall  execute  certain  work  for  A.  for  a 
thousand  rupees.  B.  is  ready  and  willing  to  execute  the  work 
accordingly,  but  A.  prevents  him  from  doing  so.  The  contract  is 
voidable  at  the  option  of  B. ;  and  if  he  elects  to  rescind  it,  he  is 
entitled  to  recover  from  A.  compensation  for  any  loss  which  he  has 
incurred  by  its  non-performance. 

56.  An  agreement  to  do  an  act  impossible  in  itself  is  void. 

A  contract  to  do  an  act  which  after  the  contract  is  made  becomes 
impossible,  or  by  reason  of  some  event  which  the  promisor  could  not 
prevent,  unlawful,  becomes  void  when  the  act  becomes  impossible  or 
unlawful. 

Where  one  person  has  promised  to  do  something  which  he  knew 
or,  with  reasonable  diligence,  might  have  known,  and  which  the 
promisee  did  not  know  to  be  impossible  or  unlawful,  such  promisor 
must  make  compensation  to  such  promisee  for  any  loss  which  such 
promisee  sustains  through  the  non-performance  of  the  promise  (ft). 
Illustrations. 

a.  A.  agrees  with  B.  to  discover  treasure  by  magic.  The  agree- 
ment is  void. 

(a)  Brian,  C.  J.  22  Ed.  4.  26.  general     enactment    in     the    fii -A 

(b)  As  this  is  hardly  applicable  paragraph  of  the  section  must  in- 
to a  promise  impossible  in  the  elude  cases  of  what  we  have  called 
nature  of  things,  it  seems  that  the  impossibility  in  fact. 

A   A 
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b.  A.  and  B.  agree  to  marry  each  other.  Before  the  time  fixed  tor 
the  marriage  A.  goes  mad.    The  contract  Incomes  void. 

c.  A.  contracts  to  marry  B.,  being  already  married  to  C.  and  being 
forbidden  by  the  law  to  which  he  is  subject  to  practise  polygamy. 
A.  must  make  compensation  to  R  for  loss  caused  to  her  by  the  non- 
performance of  his  promise. 

d.  A .  contracts  to  take  in  cargo  for  R  at  a  foreign  port.  A's  Govern- 
ment afterwards  declares  war  against  the  country  in  which  the  port 
is  situated.  The  contract  becomes  void  when  war  is  declared. 
[This  iUustration==^«po»to  v.  Bowden,  7  E.  &  B.  763,  27  L.  J.  Q.  B. 
17,  supra, -p.  258]. 

e.  A.  contracts  to  act  at  a  theatre  for  six  months  in  consideration 
of  a  sum  paid  in  advance  by  B.    On  several  occasions  A  is  too  ill  to 
act.    The  contract  on  these  occasions  becomes  void.    [Robinson  v. 
Davison,  supra,  p.  341.    Qu.  whether  under  a.  65  A.  would  not  he) 
bound  to  return  a  proportionate  part  of  the   payment:   though  T 
English  law  is  otherwise.] 

67.  If  any  promisee  neglects  or  refuses  to  afford  the  promisor 
reasonable  facilities  for  the  performance  of  his  promise,  the  promisor 
is  excused  ^by  such  neglect  or  refusal  as  to  any  non-performance 
caused  thereby. 

Illustration. 

A  contracts  with  B.  to  repair  B's  house.  B.  neglects  or  refuses  to 
point  out  to  A.  the  place  in  which  his  house  requires  repair. 

R  is  excused  for  the  non-performance  of  the  contract,  if  it  is 
caused  by  such  neglect  or  refusal. 

Compare  also  Chapter  IIL  of  the  Act,  "  On  Contingent  Contracts," 
88.  31-36. 
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CHAPTER  VIII. 

Mistake. 

Pabt  1.  Of  Mistake  in  General. 

Hitherto  we   have   been    dealing   with  perfectly  general  Condition* 
conditions  for  the  formation  or  subsistence  of  a  valid  contract,  ^^Stycr 
which  have  always  been  acknowledged  and  treated  as  stick  freedom  of 
As  a  consequence  of  this  the  rules  of  law  we  have  had  occasion  0°n-en  * 
to  explain  are  for  the  most  part  collateral  or  even  paramount  to 
the  actual  intention  or  belief  of  the  parties.  Exceptions  to  this  do 
certainly  occur,  but  chiefly  where  (as  in  great  part  of  the  doc- 
trine of  Impossibility)  the  rules  are  in  truth  reducible  to  rules 
of  construction.  We  have  had  before  us,  on  the  whole,  the  purely 
objective  conditions  of  contract ;  the  questions  which  must  be 
answered  before  the  law  can  so  much  as  think  of  giving  effect  to 
the  consent  of  the  parties.     We  now  come  to  a  set  of  conditions 
which  by  comparison  with  the  foregoing  ones  may  fairly  be  called 
subjective.     The  consent  of  the  parties  is  now  the  central  poin^ 
of  the  inquiry,  and  our  task  is  to  examine  how  the  legal  validity 
of  an  agreement  is  affected  when  the  consent  or  apparent  consent  > 
is  determined  by  certain  influences. 

The  existence  of  consent  is  ascertained  in  the  first  instance  by 
the  rules  and  considerations  set  forth  in  our  opening  chapter. 
When  the  requirements  there  stated  are  satisfied  by  a  proposal 
duly  accepted,  there  is  prima  facie  a  good  agreement,  and  the 
mutual  communications  of  the  parties  are  taken  as  the  expression 
of  a  valid  consent  But  we  still  require  other  conditions  in 
order  to  make  the  consent  binding  on  him  who  gives  it,  although 
their  absence  is  in  general  not  to  be  assumed,  and  the  party 
seeking  to  enforce  a  contract  is  not  expected  to  give  affirmative 

A    A   2 
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proof  that  they  have  been  satisfied.     Not  only  must  there  he 
consent  but  the  consent  must  bo  true,  full,  and  free. 

The  reality  and  completeness  of  consent  may  be  affected  (a) 
by  ignorance,  that  is  by  wrong  belief  or  mere  absence  of  in- 
formation or  belief  as  to  some  fact  material  to  the  agreement. 
Freedom  of  consent  may  be  affected  by  fear  or  by  the  consent- 
ing party  being,  though  not  in  bodily  or  immediate  fear,  yet  so 
much  under  the  other's  power,  or  in  dependence  on  him,  as  not 
to  be  in  a  position  to  exercise  his  own  deliberate  choice.  Xow 
the  results  are  entirely  different  according  as  these  states  of  mind 
are  or  are  not  due  to  the  conduct  of  the  other  party  (or,  in 
certain  cases,  to  a  relation  between  the  parties  independent  of 
the  particular  occasion).  When  they  are  so,  the  legal  aspect  of 
the  case  is  altogether  changed,  and  we  look  to  that  other  party's 
conduct  Or  position  rather  than  to  the  state  of  mind  induced  by 
it.  We  speak  not  of  Mistake  induced  by  Fraud,  but  of  Fraud 
simply,  as  a  ground  for  avoiding  contracts,  though  there  can  be 
no  Fraud  where  there  is  no  Mistake.  We  have  then  the  follow- 
ing combinations : 


Classifica- 
tion and 
legal  con- 
sequences 
of  Mistake, 
Fraud,  Ac 


A.  Ignorance. 

A.  Not  caused  by  act  (b)  of  other  party, 

is  referred  in  law  to  the  head  of 
Caused  by  act  (6)  of  other  party 

B.  without  wrongful  intention. 
c.  with  wrongful  intention. 
B.  Fear,  or  dependence 

excluding  freedom  of  action. 
Not  caused  by  acts  of  other 
party  or  relation  between 
the  parties. 

D.  Caused  by  such  acts. 

E.  By  such  relation. 

The  legal  consequences  of  these  states  of  things  are  exceedingly 
various. 


Mistake. 

Mierepreseitiation . 
Fraud. 


(Immaterial). 

Duress  or  Coercion. 
Undue  influence. 


(a)  It  is  quite  wrong,  as  Savigny 
has  shown,  to  say  that  a  consent 
determined  by  mistake,  fraud,  or 
coercion  is  no  consent  Syst.  §§  1H, 
115  (8.  98  sqq.)  If  it  were  so  the 
agreement  would  be  absolutely  void 
In  all  cases:  a  reduclio  ad  alsnrdum 
which  is  no  less  complete  for  English 
than  for  Roman  law.    See  per  Lord 


Cran  worth,  Boyte  v.  Roeihorourih,  6 
H.  L.  C.  at  p.  44,  and  per  Lord 
Chelmsford,  Oakee  v.  Turquand,  L.  R. 
2  H.  L.  at  p.  349. 

(b)  It  will  be  seen  hereafter  that 
omissions  are  equivalent  to  acts  fur 
this  purpose  in  certain  exceptional 
cases. 
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a.  Mistake  does  not  of  itself  affect  the  validity  of  contracts  at  \ 
all  («).     But  mistake  may  be  such  as  to  prevent  any  real  agree-  ' 
inent  from  being  formed ;  in  which  case  the  agreement  is  void 
both  at  law  and  in  equity :   or  mistake  may  occur  in  the  f 
expression  of  a  real  agreement ;  in  which  case,  subject  to  rules  '. 
of  evidence,  the  mistake  can  be  rectified.     The  jurisdiction  to  / 
do  this  is  peculiar  to  equity.     There  are  also  certain  rules  in  the 
construction  of  contracts  which  are  peculiar  to  equity,  and  are 
founded  on  the  assumption  that  the  expressions  used  do  not 
correspond  to  the  real  intention. 

b.  Contracts  induced  by  misrepresentation  are  not  void.  To 
a  certain  extent  at  law,  and  to  a  considerable  extent  in  equity, 
they  are  voidable  at  the  option  of  the  party  misled. 

c.  Contracts  induced  by  fraud  are  not  void,  but  voidable  both 
at  law  and  in  equity  at  the  option  of  the  party  deceived. 

d.  e.  Contracts  entered  into  under  coercion  or  undue  influence  x 
are  not  void.     If  induced  by  direct  personal  coercion,  they  are 
voidable  at  law  as  well  as  in  equity  ;  if  by  other  forms  of  com* 
pulsion  or  undue  influence,  in  equity  only,  by  the  party  on 
whom  coercion  or  undue  influence  is  exercised 

These  subjects  have  now  to  be  considered  in  order.  And 
first  of  Mistake. 

The  whole  topic  is  surrounded  with  a  great  deal  of  confusion  Mistake  i 
in  our  books,  though  on  the  whole  of  a  verbal  kind,  and  more  J^0111*"* 
embarrassing  to  students  than  to  practitioners.      Exactly  the  confusions 
same  kind  of  confusion  prevailed  in  the  civil  law  (whence  indeed  **tendintf 
some  of  it  at  least  has  passed  on  to  our  own)  until  Savigny  subject 
cleared  it  up  in  the  masterly  essay  which  forms  the  Appendix 
to  the  third  volume  of   his    System.      The  principles  there 
established  by  him  have  been  fully  adopted  by  later  writers  (6). 
They  appear  to  be  in  the  main  applicable  to  the  law  of  England, 
and  we  shall  accordingly  be  guided  by  them.     In  arrangement 
and  detail,  however,  we  shall  consult  the  convenience  of  English 
practice  and  of  our  present  special  purpose. 

(a)  Just  as  fear,  merely  as  a  state  Roman  texts  are  at  least  daring, " 
of  mind  in  the  party,  is  in  itself  but  this  does  not  concern  English 
immaterial.    As  Fear  is  to  Coercion,  students.       Vangerow    gives    the 
so  is  Mistake  to  Fraud.    Say.  Syst  general  doctrine  (Pand.  §  83,  1.  116 
3.  116.  sqq.)  and  its  special  application  to 

(b)  Some  of  his  conjectural  deal-  contract  (t'6.  §  604,   8.   275)  in   m 
ings  with  specific  anomalies  in  the  compact  and  useful  form* 
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The  difficulties  which  have  arisen  as  well  with  us  as  in  the 
civil  law  may  be  accounted  for  under  the  following  heads  : 

(1.)  Confusion  of  proximate  with  remote  causes  of  legal  con- 
sequences :  in  other  words,  of  cases  where  mistake  has  legal 
results  of  its  own  with  cases  where  it  determines  the  presence  of 
some  other  condition  from  which  legal  results  follow,  or  the 
absence  of  some  other  condition  from  which  legal  results  would 
follow,  or  even  where  it  is  absolutely  irrelevant. 

(2.)  The  assertion  of  propositions  as  general  rules  which  ought 
to  be  taken  with  reference  only  to  particular  effects  of  mistake 
in  particular  classes  of  cases.  Such  are  the  maxim  Nan  videntur 
fpd  errant  consentire  and  other  similar  expressions,  and  to  some 
extent  the  distinction  between  ignorance  of  fact  and  of  law  (a). 

(3.)  Omission    to    assign    an    exact    meaning  to  the  term 
"  ignorance  of  law  "  in  those  cases  where  the  distinction  between  \ 
ignorance  of  law  and  ignorance  of  fact  is  material  (the  true  rule,  \ 
affirmed   for  the   Roman  law  by  Savigny,  and  in  a  slightly  ( 
different  form  for  English  law  by  Lord  Westbury  (b),  being  that 
"  ignorance  of  law  "  means  only  ignorance  of  a  generalrule  of  law, 
not  ignorance  of  a  right  depending  on  questions  of  mixed  law    J 
and  fact,  or  on  the  true  construction  of  a  particular  instrument).  • 

It  is  needless  to  point  out  in  detail  how  these  influences  have 
operated  on  our  books  and  even  on  judicial  expressions  of  the 
law.  We  rather  proceed  to  deal  with  the  matter  affirmatively 
on  that  which  appears  to  us  its  true  footing. 

a.  General      A.  Mistake  in  general. 

ffi* .  The  general  rule  is  that  mistake  as  mth  has  no  legal  effects  at 

as  such  in-  all.     This  may  be  more  definitely  expressed  as  follows  :  Where 

operative :  ^  ^  ^  (jone  ^fa  a  mistake,  the  mistake  does  not  either  add 

anything  to  or  take  away  anything  from  the  legal  consequences 

of  such  act  either  as  regards  any  right  of  other  persons  or  any 

liability  of  the  person  doing  it,  nor  does  it  produce  any  special 

except        consequences  of  its  own,  unless  knowledge  of  something  which 

SeBbetLl  ^e    niistake    prevents    from  being    known,  or   an   intention 

necessarily  depending  on  such  knowledge,  be  from  the  nature  of 

(a)  See  8avigny*s  Appendix,  Nob.  in  the  later  case  of  Earl  Beauchamp 

VII.,  VIII.  Syst.  3.  842,  344.  v.  Winn,  LB.6EL  223,  really 

(6)  Cooper  v*  Phibbi,  L.    R.    2  add  little  or  nothing. 
H.  L.  at  p;  170  :  to  which  the  dicta 
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the  jwrtieular  act  a  condition  precedent  to  the  arising  of  some  nature  of 
right  or  dnty  under  it.  Vno^dg, 

Special  exceptions  to  the  rule  exist,  but  even  these  are  founded  is  a 
on  special  reasons  beside,  though  connected  with,  the  mistake  itself.  ^^fcJit 

There  are   abundant  examples  to  show  the  truth  of  this  of  legal 
proposition  in  both  its  branches.  amsequen- 

First,  mistake  is  in  general  inoperative  as  to  the  legal  position  A*  to  the 
or  liability  of  the  party  doing  an  act     We  put  aside,  of  course,  [he  parson 
all  those  cases  where  a  liability  attaches  not  to  the  doing  of  an  acting 
act  in  itself,  but  to  the  doing  of  it  knowingly.     There,  if  the  mistake, 
act  is  done  without  knowledge,  the  offence  is  not  committed, 
and  no  liability  arises. 

Apart  from  such  cases  as  these,  ignorance  is  as  a  rule  no  Wrongful 
excuse  for  a  wrongful  act  even  as  regards  a  criminal  liability  (a),  ignore 
and  certainly  not  as  regards  such  as  may  be  called  quasi,  in  general 
criminal  (under  penal  statutes)  (b)  or  such  as  are  purely  civil.  no  excU8e' 
Thus  ignorance  of  the  real  ownership  of  property  is  no  defence 
to  an  action  of  trover,  except  for  carriers   and  a  few  other 
classes   of   persons   exercising   public   employments   of  a  like 
nature,  who  by  the  necessity  of  the  case  are  specially  privi- 
leged (e).    Again,  railway  companies  and  other  employers  have 
in  many  cases  been  held  liable  for  acts  of  their  servants  done  as 
in  the  exercise  of  their  regular  employment,  and  without  any 
unlawful  intention,  but  in  truth  unlawful  by  reason  of  a  mistake 
on  the  part  of  the  servant :  the  act  being  one  which,  if  the 
state  of  circumstances  supposed  by  him  did  exist,  would  be 
within  the  scope  of  his  lawful  authority  (d).     Of  course  the 
servant  himself  is  equally  liable.     Here,   indeed,   it  looks  at 

(a)  On  this  question,  which  can-  pleaded  in  discharge  of  statutory 

not  be  discussed  here,  see  Reg.  r.  penalties,  see  Carter  v.  McLaren. 

Prince,  L.  R  2  C.  C.  R  154,  the  L  R  2  Sc.  A  D.  125-6. 

effect  of  which  seems  to  be  that  a  (c)  Fotdcr  v.  Hollin*,  Ex.   Ch., 

mistake  of  fact  is  no  excuse  unless  L.  It.  7  Q.  B.  616,  H.  L.  July  6, 

it  is  on  reasonable  grounds  and  also  1875. 

such  that  if  the  facts  were  as  be-  (d)  See  the  distinction  explained 

lieved  the  acts  done  would   have  and  illustrated  by  Poulion  v.  L.  «fc 

been,  not    merely  not   a   criminal  S.  W.  R.  Co.  L.  R  2  Q.  B.  534,  and 

offence,  but  lawful.     Compare  the  several   later   cases:    the  last  are 

language  of  Brett,  J.  (dUt.)  at  p.  Bayley  v.  Manchester,  <£&,  Ry.  Co. 

170    with    the    judgments   of   the  Ex.  Ch.  L.  R  8  C.  P.  148  (employer 

majority  and  especially  of  Denman,  liable) ;  Bolingbroke  v.  Swindon  Local 

J.  at  pp.  178-9.  Soard,  LK.9C.P.  575  (employer 

(6)  That    ignorance    cannot    be  not  liable). 
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first  sight  as  if  the  mistake  gave  rise  to  the  employer's  liabi- 
lity. For  the  act,  if  done  with  knowledge  of  the  facts,  and  so 
merely  wrongful  in  intention  as  well  as  in  effect,  would  no 
more  charge  the  employer  than  if  done  by  a  stranger.  But  it  is 
not  that  mistake  has  any  special  effect,  but  that  knowledge, 
where  it  exists,  takes  the  thing  done  out  of  the  class  of  autho- 
rized acts.  The  servant  who  commits  a  wilful  and  gratuitous 
wrong  (or  goes  out  of  hid  way  to  do  something  which  if  the  facts 
were  as  he  thought  might  be  lawful  or  even  laudable,  but  which 
he  has  no  charge  to  do)  is  no  longer  about  his  master's  business. 

Extep*  Real  exceptions  are  the  following.     An  officer  of  a  court  whdj 

^didal  nas  Quasi-judicial  duties  to  perform,  such  as  those  of  a  trustee  I 
process,  in  bankruptcy,  is  not  personally  answerable  for  money  paid  by  J 
{tatted  k*m  llll(*er  an  excusable  misapprehension  of  the  law  (a).  Also  J 
an  officer  who  in  a  merely  ministerial  capacity  executes  a  pro- 
cess apparently  regular,  and  in  some  cases  a  person  who  pays 
money  under  compulsion  of  such  process,  not  knowing  the  want 
of  a  jurisdiction,  is  protected,  as  it  is  but  reasonable  that  he 
should  be  (/;).  But  this  special  exception  is  confined  within 
narrow  bounds.  Mistake  as  to  extraneous  facts,  such  as  the 
legal  character  of  persons  or  the  ownership  of  goods,  is  no 
excuse.  It  is  a  well  established  rule  of  law  that  if  by  process. a 
sheriff  is  desired  to  seize  the  goods  of  A.  and  he  takes  those  of 
B.  he  is  liable  in  trover  (c).  A  sheriff  seized  under  a  fi.  fa. 
goods  supposed  to  belong  to  the  debtor  by  marital  right.  After- 
wards the  supposed  wife  discovered  that  when  she  went 
through  the  ceremony  of  marriage  the  man  had  another  wife 
living :  consequently  she  was  still  the  sole  owner  of  the  goods 
when  they  were  seized.  Thereupon  she  brought  trover  against 
the  sheriff,  and  he  was  held  liable,  though  possibly,  the  plaintiff 
might  have  been  estopped  if  she  had  asserted  at  the  time  that 
she  was  the  wife  of  the  person  against  whom  the  writ  issued  (c). 

Ignorance  There  are  certain  classes  of  cases,  indeed,  in  which  it  may  be 

oases  con-  sa^  *na*  n^take,  or  a*  anv  ^te  ignorance,  is  the  condition  of 

ditlonof  acquiring  legal  or  equitable  rights.     These  are  the  exceptional 

acquiring  cagc3  ^  ^^  an  appaTent  owner  having  a  defective  title,  or 

(a)  Ex  part*  OgU,  8  Ch.  711.  (c)  Ghsspooh  v.  Young,  0  B.  &  C, 

(b)  See  Mayor  of  London  v.  Cox      C96,  700. 
L.  R.  2  H.  L.  at  p.  269. 
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even  no  title,  can  give  to  a  purchaser  a  better  right  than  he  has  rights  :  , 
himself,  and  which  fall  under  the  rules  of  law  touching  market  for^oe*  7 
overt  and  the  transfer  of  negotiable  instruments,  and  the  rule  of  without 
equity  that  the  purchase  for  valuable  consideration  without no  lce"' . 
notice  of  any  legal  estate,  right,  or  advantage  is  "  an  absolute, 
unqualified,  unanswerable  defence"  (a)  against  any  claim  to 
restrict  the  exercise  or  enjoyment  of  the  legal  right  so 
acquired  (b).  These  rules  depend  on  special  reasons.  The  two 
former  introduce  a  positive  exception  to  the  ordinary  principles 
of  legal  ownership,  for  the  protection  of  purchasers  and  the 
convenience  of  trade  (c).  It  is  natural  and  necessary  that  such 
anomalous  privileges  should  be  conferred  only  on  purchasers  in 
good  faith.  JSow  good  faith  on  the*  purchaser's  part  presupposes 
ignorance  of  the  facts  which  negative  the  vendor's  apparent 
title.  It  may  be  doubted  on  principle,  indeed,  whether  this 
ignorance  should  not  be  free  from  negligence  in  order  to  entitle 
him.  For  some  time  this  was  so  held  in  the  case  of  negotiable 
instruments,  but  is  so  no  longer  (rf).  The  rule  of  equity,  though 
in  some  sort  analogous  to  this,  is  not  precisely  so.  A.  transfers 
legal  ownership  to  B.,  a  purchaser  for  value,  by  an  act  effectual 
for  that  purpose.  If  in  A's  hands  the  legal  ownership  is 
fettered  by  an  equitable  obligation  restraining  him  wholly  or 
partially  from  the  beneficial  enjoyment  of  it,  this  alono  will 
not  impose  any  restriction  upon  B.  For  all  equitable  rights  and 
duties  are  in  their  origin  and  proper  nature  not  in  rem  but  in 
personam.  But  if  B.  (by  himself  or  his  agent)  knows  of  the 
equitable  liability,  or  if  the  circumstances  are  such  that  with 
reasonable  diligence  he  would  know  it,  then  he  makes  himself, 
actively  by  knowledge,  or  passively  by  negligent  ignorance,  a 
party  to  A's  breach  of  duty.  In  such  case  he  cannot  rely  on 
the  legal   right  derived  from  A,  and  disclaim  the  equitable 

(a)  Pitcher  v.  Rawlins,  7  Ch.  259,  law.    Per  Lord  Westbury,  Phillips 

209,  per  James,  L.  J. ;  Blackwood  v.  v.  Phillips,  4  D.  F.  J.  208. 
London  Chartered  Bank  of  Australia  (c)  As  to  market  overt  the  policy 

L  B.  5  P.  C.  92,  111.  of  the  rule  teems  an  open  question. 

(5)  This  applies  not  only  to  purely  The  Indian  Contract  Act  contains 
equitable  claims  but  to  all  purely  no  such  provision  (see  s.  108)  while 
equitable  remedies  incident  to  legal  on  the  other  hand  the  German  Corn- 
rights.  But  it  does  not  apply  to  mercial  Code  (a.  806)  extends  it  to 
those  remedies  for  the  enforcement  all  sales  made  by  a  trader  in  the 
of  legal  rights  which  in  a  few  cases  course  of  his  business. 
have  been  administered  by  courts  of  (d)  See  Chapter  V.,  p.  206,  above, 
equity  concurrently  with  courts  of 
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liability  which  he  knew  or  ought  to  have  known  to  attach  to  it : 
and  the  equitable  claim  is  no  less  enforceable  against  him  than 
it  formerly  was  against  A.  To  be  accurate,  therefore,  we  should 
say  not  that  an  exception  against  equitable  claims  is  introduced 
in  favour  of  innocent  purchasers,  but  that  the  scope  of  equitable 
claims  is  extended  against  purchasers  who  are  not  innocent; 
not  that  ignorance  is  a  condition  of  acquiring  rights,  but  that 
knowledge  (or  means  of  knowledge  treated  as  equivalent  to 
actual  knowledge)  is  a  condition  of  being  laden  with  duties 
which,  as  the  language  of  equity  has  it,  affect  the  conscience  of 
the  party  (a). 


Limits  Even  here  the  force  and  generality  of  the  main  rule  is  shown 

except      kv  the  limits  set  to  the  exceptions.     The  purchaser  of  any  legal\ 
tional         right  for  value  and  without  notice  is  to  that  extent  absolutely 
*^  protected.     But  the  purchaser  of  an  equitable  interest,  or  of  a  i 

supposed  legal  right  which  turns  out  to  be  only  equitable,  must  V 
yield  to  all  prior  equitable  rights  (b),  however  blameless  or  even  j 
unavoidable  his  mistake  may  have  been.  Again  no  amount  of/ 
negligence  will  vitiate  the  title  of  a  bona  fide  holder  of  a  negoti- 
able instrument,  but  not  the  most  innocent  mistake  will  enable 
him  to  make  title  through  a  forged  indorsement  Where  a  bill 
was  drawn  payable  to  the  order  of  one  H.  Davis  and  indorsed 
by  another  H.  Davis  it  was  held  that  ~a  person  who  innocently 
discounted  it  on  the  faith  of  this  indorsement  had  no  title  (c). 
It  might  also  be  said  that  where  tacit  assent  or  acquiescence  is 
in  question,  there  ignorance  is  in  like  manner  a  condition  of 
not  losing  one's  rights.  But  this  is  not  properly  so.  For  it  is 
not  that  ignorance  avoids  the  effect  of  acquiescence,  but  that 
there  can  be  no  acquiescence  without  knowledge.  It  is  like  the 
case  where  knowledge  or  intention  must  be  present  to  constitute 
an  offence.  In  this  sense  and  for  this  purpose  "  nulla  voluntas 
errantis  est "  (d). 


(a)  Observe  that  on  the  point  of  without  notice  will  not  be  deprived 

negligence  the  rule  of  equity  differs  by  a  court  of  equity  of  anything  he 

from  the  rules  of  law :  though,  as  has  actually  got,  e.g.  possession  of 

the  subject-matter  of  the  rules  is  title-deeds  :   Heath  y.  Creafock,  10 

different,  there  is  no  actual  conflict.  Ch.  22,  Waldy  v.  Gray,  20  Eq.  238. 

(6)  Phillip*  v.  Phillips,  4  D.  F.  J.  (c)  Mead  v.  Young,  4  T.  E.  284 

208  :  Though  a  purchaser  for  value  (rf)  D.  89.  8.  de  aqua  pluv.  2C« 
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The  same  principles  hold  in  cases  more  directly   connected  Applica- 

with  the  subject  of  this  work.     A  railway  company  carries  an  general 

infant  above  the  age  of  three  years  without  taking  any  fare,  *ule  "i 

— — \  of 


the  clerk  assuming  him  to  be  under  that  age,  and  there  being  contract, 
no  fraud  on  the  part  of  the  person  in  whose  care  he  travels : 
the  mistake  does  not  prevent  the  company  from  being 
liable  on  their  contract  to  carry  him  safely  (a).  A  person 
who  does  not  correctly  know  the  nature  of  his  interest  in 
a  fund  disposes  of  it  to  a  purchaser  for  value  who  has  no 
greater  knowledge  and  deals  with  him  in  good  faith;  if  he 
afterwards  discovers  that  his  interest  was  in  truth  greater  and 
more  valuable  than  he  supposed  it  to  be,  he  cannot  claim  to 
have  the  transaction  set  aside  on  the  ground  of  this  mistake  (b). 
This,  however,  is  to  be  taken  with  caution,  for  it  applies  only  to 
cases  where  the  real  intention  is  to  deal  with  the  party's  interest, 
whatever  it  may  be.  Were  the  intention  of  both  parties  to  deal 
with  it  only  on  the  implied  condition  that  the  state  of  things  is 
not  otherwise  than  it  is  supposed  to  be,  the  result  would  be  quite 
different,  as  we  shall  find  under  the  head  of  Fundamental 
Error. 

So  far,  then,  mistake  as  such  does  not  improve  the  position  of 
the  party  doing  a  mistaken  act.  Neither  does  it  as  a  rule  make 
it  any  worse.  A  mistaken  demand  which  produces  no  result 
docs  not  affect  a  plaintiff's  right  to  make  the  proper  demand 
afterwards  :  where  B.  holds  money  as  A's  agent  to  pay  it  to  C, 
and  appropriates  it  to  his  own  use,  C.  may  recover  from  A.  / 

notwithstanding  a  previous  mistaken  demand  on  B's  estate,  made  . 
on  the  assumption  that  B.  would  be  treated  as  C's  own  agent  (c) : 
nor  does  a  mistaken  repudiation  of  ownership  prevent  the  true 
owner  of  goods  from  recovering  damages  afterwards  for  injury 
done  to  them  by  the  negligence  of  a  bailee,  whose  duty  it  was  to 
hold  them  for  the  true  owner  at  all  events  (d).  This  is  inde- 
pendent of  and  quite  consistent  with  the  rule  that  a  party  who 
has  wholly  mistaken  his  remedy  cannot  be  allowed  to  proceed  by 

(a)  Austin  v.  Q.  W.  JL  Co.  L.  R..  (6)  Marshall  v.  CoUcU,  1  Y.  &  a 

2Q.6.  442.    The  judgments  treat  Ex.  232. 

it  as  one  entire  contract  with  the  (c)  Hardy  v.  Metropolitan  Land  <£r 

mother  of  the  infant  plaintiff,  who  Finance  Co.  7  Ch.   427,  433.    Cp. 

took  only  one  ticket  for  herself;  it  Vangerow,  Pand.  1. 118.. 

seems  therefore  that   strictly  she  (cty  MitcheUv. LancatJiirc <t  York- 

ought  to  have  been  the  plaintiff.  shire  Ry.  Co.  L.  R.  10  Q.  B,  256, 261. 


persons. 
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way  of  amendment  in  the  same  action  in  an   entirely  different 
form  and  on  questions  of  a  different  character  (a). 

As  to  Next,  mistake  does  not  in  general  alter  existing  rights.     The 

e,Xhta  f     P1*361106  °f  mistake  will  not  make  an  act  effectual  which   is 
other  otherwise  ineffectual.     Many  cases  which  at  first  sight  look  like 

cases  of  relief  against  mistake  belong  in  truth  to  this  class,  the 
act  being  such  that  for  reasons  independent  of  the  mistake  it  is 
inoperative.     Thus  a  trustee's  possession  of  land  is  the'possessioii\ 
of  his  cestui  que  trust,  and  it  makes  no  difference  if  he  is  mis-  * 
taken  as  to  the  person  who  really   is  cestui  que   trust.     His. 
payment  over  of  the  rents  and  profits  to  a  wrong  person,  whether  y 
made  wilfully  and  fraudulently,  or  ignorantly  and  in  good  faith,  * 
cannot  alter  the  character  of  the  possession  (b).     Where  the  J 
carrier  of  goods  after  receiving  notice  from  an  unpaid  vendor  to 
stop  them  nevertheless  delivers  them  by  mistake  to  the  buyer, 
this  does   not   defeat    the  vendor's   rights :    for   the   right  of 
possession  (c)  revests  in  the  vendor  from  the  date  of  the  notice, 
if  given  at  such  a  time  and  under  such  circumstances  that  the 
delivery  can  and  ought  to  be  prevented  (cZ),  and  the  subsequent 
mistaken  delivery  has  not,  as  an  intentional  wrongful  delivery 
would  not  have,  any  power  to  alter  it  (e).     Again,  by  the  rules 
of  the  French  Post  Office  the  sender  of  a  letter  can  reclaim  it 
after  it  is  posted  and  before  the  despatch  of  the  mail.     C,  a 
banker  at  Lyons,  posted  a  letter  containing  bills  of  exchange 
indorsed  to  D.,  an  English  correspondent.      Before  the  despatch 
of    the    mail,    learning    from    D's    agent    on    the   spot   that 
the    bills    would    not    be    accepted,    C.    sent    to    the    post- 
office  to  stop  the  letter.     It  was  put  aside  from  the  rest  of 
the  mail,  but  by  a  mistake   of  C's  clerk  in  not  conijdetrng 
the  proper  forms  it  was  despatched  in  the  ordinary  course.     It 
was  held  that  there  was  no  effectual  delivery  of  the  bills  to 
D.  and  that  the  property  remained  in  C.     The  mistake  of  the 


(a)  Jacobs   v.   Seward,    L.   R.  5  contract,   contrary  to  the  opinion 

H.  L.  464.  which  now  prevails  [ScJiotsmans  v. 

•    (6)  Litter  v.  Pickford,  84  L.  J.  Lancashire  A   Yorkshire  By.   Co.  2 

Ch.  582 ;  not  so  full  in  13  W.  R.  Ch.  332,  340). 
827  and  6  N.  R.  243.  {d)   Whitehead  v.  Anderson,  9  M. 

(c)  The  book  has  property :  but  &    W.   518  :    Blackburn  on  Cont. 

the  use  of  this  word  assumes  that  of  Sale  269. 
stoppage   in  transitu  rescinds  the  (t)  Litt  v.  Cowley,  7  Taunt.  169. 
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clerk  could  not  take  "  the  effect  of  making  the  property  in  the 
bills  pass  contrary  to  the  intention  of  both  indorser  and 
indorsee"  (a).  Had  not  the  revocation  been  at  the  indorsee's 
request,  then  indeed  the  argument  would  probably  have  been 
correct  that  it  was  a  mere  uncompleted  intention  on  C's  part : 
for  as  between  (•.  and  the  post-office  everything  had  not  been 
done  to  put  an  end  to  the  authority  of  the  post-office  to  forward 
the  letter  in  the  regular  course  of  post 

Anderson'' 8  case  (b)  may  possibly  be  supported  on  a  similar 
ground.  It  was  there  held  that  a  transfer  of  sliaros  sanctioned 
by  the  directors  and  registered  in  ignorance  that  calls  were  due 
f ro  in  the  transferor  might  afterwards  bo  cancelled,  even  by  an 
officer  of  the  company  without  authority  from  the  directors,  on 
the  facts  being  discovered.  It  may  be  that  the  directors'  assent 
to  the  transfer  is  not  irrevocable  (apart  from  the  question  of 
mistake)  until  the  parties  have  acted  upon  it. 

Again,  the  legal  effect  of  a  transaction  cannot  be  altered  bytlub- 
the  subsequent  conduct  of  the  parties  :  and  it  makes  no  difference  T*1 ^^ 
if  that  conduct  is  founded  on  a  misapprehension  of  the  original  ff  parties 
legal  effect.     A  man  who  acts  on  a  wrong  construction  of  his  fej^^^11 
own  duties  under  a  contract  ho  has  entered  into  does  not  thereby  construe- 
entitle  himself,  though  the  acts  so  done  be  for  the  benefit  of  the  Jjjf  jjjjj 
other  party,  to  have  the  contract  performed  by  the  other  according  \he 
to  the  same  construction  (c).     This  decision  was  put  to  som&'<xmtrac  : 
extent  upon  the  ground  that  relief  cannot  bo  given  against 
mistakes  of  law.     But  it  is  submitted  that  this  is  not  a  case 
where  the  distinction  is  really  material.     Suppose  the  party  had 
not  construed  the  contract  wrongly,  but  acted  on  an  erroneous 
recollection  of  its  actual  contents,  the  mistake  would  then  have 
been  one  of  fact,  but  it  is  obvious  that  the  decision  must  have 
been  the  same.     Still  less  can  a  party  to  a  contract  resist  the 
performance  of  it  merely  on  the  ground  that  he  misunderstood 
its  legal  effect  at  the  time  (c/).     Every  party  to  an  instrument  has 

(«)  Ex  parte  Cote,  9  CJi.  27,  32.  v.  Johnton,  6  H.  L.  C.  798,  811,  per 

\b)  8  Eq.  509.  Sed  qu.  Mr.  Justice  Lord  Chelmsford. 
Lindley,  who  was  himself  counsel  in  (d)  Powell  v.  Smith,  14  Eq.   85. 

the  case,  cites  it  (2.  148S)  with  the  The  dictum  in  Wycombe  Ry.  Co.  v. 

material  qualification,  '■  if  the  trans-  Donnington    Hospital,   1   Ch.    273, 

feree  does  not  object.'*  cannot  be  supported  in  any  sense 

(r)  Midland  G.  Tlr.  Ry.  of  Ireland  contrary  to  this. 
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ft  light  to  assume  that  the  others  intend  it  to  operate  according 
to  the  proper  sense  of  its  actual  expressions^). 

It  must  be  remembered,  however,  that  where  both  parties 
have  acted  on  a  particular  construction  of  an  ambiguous  docu- 
ment, that  construction,  if  in  itself  admissible,  will  be  adopted 
by  the  Court  (b).  To  this  extent  its  original  effect,  though  it  ^ 
cannot  be  altered,  may  be  explained  by  the  conduct  of  the 
parties.  And  moreover,  if  both  parties  to  a  contract  act  on  a 
common  mistake  as  to  the  construction  of  it,  this  may  amount 
to  a  variation  of  the  contract  by  mutual  consent  (c).  This  is  in  J 
truth  another  illustration  of  the  leading  principle.  Here  their 
conduct  in  performing  the  contract  with  variations  would  show  an 
intention  to  vary  it  if  the  true  construction  were  present  to  their 
minds.  And  it  might  be  said  that  (on  the  same  principle  as  in  cases 
of  acquiescence,  &c.)  they  cannot  mean  to  vary  their  contract  if 
they  do  not  know  what  it  really  is.  But  the  answer  is  that  their 
true  meaning  is  to  perform  the  contract  at  all  events  according 
to  their  present  understanding  of  it,  and  thus  the  mistake  is 
immaterial  and  ineffectual  Practically  such  a  mistake  is  likely 
to  represent  a  real  original  intention  incorrectly  expressed  in  the 
contract :  so  that  principle  and  convenience  agree  in  the  result 

We  may  also  mention  that  there  is  no  jurisdiction  to  set  aside  \ 
an  award,  or  refer  it  back  to  the  arbitrator,  on  the  ground  of  a  \ 
mistake  in  fact  or  law,  unless  the  arbitrator  admits  the  mistake  \ 
and  desires  the  assistance  of  the  Court  to  rectify  it,  or  unless    < 
there  is  an  actual  excess  of  jurisdiction  (d). 

What  then  are  the  special  classes  of  cases  in  which  mistake  is 
of  importance,  aud  which  have  given  rise  to  the  language  held 
by  our  books  on  the  subject  1 — (language  which  at  times  goes  the 
length  of  such  untenable  statements  as  that  mistake  is  enough 
*o  vitiate  any  transaction.)    They  are  believed  to  be  as  follows. 


»  Per  Knight  Bruce,  L.  J. 
BentUy  v.  Mackay,  4  B.  F.  J.  285. 

(b)  Forbes  v.  WaU,  L.  R.  2  So.  & 
D.  214.  Evidence  of  the  construction 
put  on  an  instrument  by  some  of  the 
parties  is  of  course  inrdmissible  : 
McCltan  v.  Kcnnard,  i  Ch.  336, 
349. 

(c)  6  H.  L.  C.  p.  812-3.  In  the 
particular  case  the  appellants  were 


an  incorporated  company,  and  there- 
fore it  was  said  could  not  be  thus 
bound :  std  gu, 

(d)  Din*  v.  Blake,Jj.  R.  10  C.  P. 
388.  An  arbitrator  cannot  of  his 
own  motion  correct  even  a  mani- 
fest clerical  error  in  his  award  after 
signing  it :  he  should  apply  to  the 
Court :  Mordue  v.  Palmer,  6  Ch.  22. 
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1.  Where  mistake  is  such  as  to  exclude  real  consent,  and  so —  1.  As 
not  avoid  the  contract  but — prevent  the  formation  of  a  contract,  f*^udin* 
there  the  seeming  agreement  is  void.     Of  this  we  shall  presently  consent 
speak  at  large  (Part  2  of  this  chapter). 

2.  Where  a  mistake  occurs  in  expressing  the  terms  of  a  real  con-  2.  In 
aent,  such  mistake  may  be  remedied  by  the  special  jurisdiction  of  ^*^a*s 
courts  of  equity.     Of  this  also  we  shall  speak  separately  (Part  3).  consent. 

3.  A  renunciation  of  rights  in  general  terms  is  understood  not  3.  Re-  ^ 
to  include  rights  of  whose  actual  or  possible  existence  the  party  ^J^ts.11 
was  not  aware :  (this  is  in  truth  a  particular  case  under  No.  2). 

All  these  exceptions  may  be  considered  as  more  apparent  than  real. 

4.  Money  paid  under  a  mistake  of  fact  may  be  recovered  baclA^Payment 
This  is  a  real  exception,  and  the  most  important  of  all.    Yet  j  moTke*' 

even  here  the  legal  foundation  of  the  right  is  not  so  much  the  > 
mistake  in  itself  as  the  failure  of  the  supposed  consideration  on  i 
which  the  money  was  paid.  -} 

B.  Mistake  of  Fact  and  of  Law.  R  ^firtsJw 

It  is  an  obvious  principle  that  citizens  must  be  presumed  for  of  Fact 
all  public  purposes  to  know  the  law,  or  rather  that  they  cannot  J^w° 
be  allowed  to  allege  ignorance  of  it  as  an  excuse.  As  has  often 
been  said,  the  administration  of  justice  would  otherwise  bo 
impossible.  Practically  the  large  judicial  discretion  which  can 
be  exercised  in  criminal  law  may  be  trusted  to  prevent  the  rule 
from  operating  too  harshly  in  particular  cases.  On  the  other 
hand  it  would  lead  to  hardship  and  injustice  not  remediable  by 
any  judicial  discretion  if  parties  were  always  to  be  bound  in 
matters  of  private  law  by  acts  done  in  ignorance  of  their  civil 
rights.  There  is  an  apparent  conflict  between  these  two  princi- 
ples which  has  given  rise  to  much  doubt  and  discussion  (a). 

(a)  Savigny,    followed  by  Van-  the  most  important  topic,  viz.  re- 

gerow    and    other    later    writers,  covering  back    money    paid ;    for 

strikes    out  a  general  rule  thus  :  there,  so  long  as  the  Ignorance  is  of 

Where  mistake  is  a  special  ground  fact,  negligence  is  no  bar :  means 

of  relief  (and  there  only),  the  right  of  knowledge  are  material  only  as 

to  such  relief  is  excluded  by  negli-  evidence  of  actual  knowledge  :  Kdly 

gence.     Ignorance  of   law  is  pre-  v.  Solari,  9  M.  ft  W.  54, 11  L.  J. 

mimed  to  be  the  result  of  negligence,  Ex.  10;  Towntendv.  Crowdy,  8  C. 

but  the  presumption  may  be  rebutted  B.  N.  S.  477,  29  L.  J.  O.  P.  300. 

by  special  circumstances,  t.g .  the  law  The  only  limitation  is  that  the  party 

being  really  doubtful  at  the  time.  seeking  to  recover  must  not  have 

There  is  much  to  be  said  for  this  waived  all  inquiry ;  per  Parke,  B. 

doctrine  on  principle,  but  it  will  not  9M.4W,  59,  and  per  Williams, 

fit  English  law  as  now  settled  on  J.  8  C.  B.  N.  S.  494. 
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But  the  conflict,  if  indeed  it  be  not  merely  apparent,  is  at  any 
rate  much  more  limited  in  extent  than  is  commonly  supj  osed. 


HOW  f  AT 

the  distinc- 
tion is 
applicable. 


Where 
common 
mistake 
excludes 
real 

agreement, 
ignorance 
of  private 
right  at  all 
events  = 
ignorance 
of  fact. 


The  rule,  as  generally  stated,  is  to  this  effect : 

Belief  is  given  against  mistake  of  fact  but  not  against  mistake 
of  law. 

Neither  branch  of  the  statement  is  true  without  a  great  deal 
of  limitation  and  explanation.  We  have  already  seen  that  in 
most  transactions  mistake  is  altogether  without  effect.  There,  of 
course,  the  distinction  has  no  place.  Again  there  are  the  many 
cases  where,  as  we  have  pointed  out  above,  knowledge  or  notice 
is  a  condition  precedent  to  some  legal  consequence.  By  the 
nature  of  these  cases  it  generally  if  not  always  happens  that  the 
subject-matter  of  such  knowledge,  or  of  the  ignorance  which  by 
excluding  it  excludes  its  legal  consequences,  is  a  matter  of  fact 
and  not  of  law.  The  general  presumption  of  knowledge  of 'the 
law  does  so  far  apply,  no  doubt,  that  a  person  having  notice  of 
material  facts  cannot  be  heard  to  say  that  he  did  not  know  tli3 
legal  effect  of  those  facts.  All  these,  however,  are  not  cases  of 
relief  against  mistake  in  any  correct  sense. 

Then  come  the  apparent  exceptions  to  the  general  role,  which 
we  have  numbered  1,  2,  and  3.  As  to  No.  (1)  it  is  at  least 
conceivable  that  a  common  mistake  as  to  a  matter  of  law 
should  go  so  completely  to  the  root  of  the  matter  as  to 
prevent  any  real  agreement  from  being  formed.  It  is  impossible 
to  see  why  a  contract  should  be  imposed  on  the  parties  by  a 
fiction  of  law  for  the  sake  of  asserting  a  general  proposition 
in  a  state  of  circumstances  where  it  is  inapplicable.  It  is  laid 
down  by  very  high  authority  "that  a  mistake  or  ignorance 
of  the  law  forms  no  ground  of  relief  from  contracts  fairly 
entered  into  with  a  full  knowledge  of  the  facts"  (a):  but 
this  does  not  touch  the  prior  question  whether  there  is  a  contract 
at  all.  On  cases  of  this  class  English  decisions  go  to  this 
extent  at  all  events,  that  ignorance  of  particidar  private  rights  is 
equivalent  to  ignorance  of  fact  (b).     As  to  No.  (2)  the  principle 


*  (n)  Banl  of  U.  S.  v.  Daniel  (Snp. 
Ct.  U.  S.)  12  Peters  32,  56. 

{?>)  Bingham  v.  Bingham,  1  Ves. 
Sr.    126,  Broitghton  v.  /7wff,  3  De 


G.  &  J.  501,  Cooper  v.  Phibbt,  L.  B. 
1  H.  L.  149,  1/0 ;  of  which  caseft  a 
fuller  account  is  given  below. 
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appears  to  be  the  same.  A.  and  B.  make  an  agreement  and  Rectinc*- 
instnict  C.  to  put  it  into  legal  fornu  C.  does  this  so  as  not  to  Btramen.t«  - 
express  the  real  intention,  either  by  misapprehension  of  the  relief  given 
instructions  or  by  ignorance  of  law.  It  is  obvious  that  relief  J§^JjJe  0f 
should  be  equally  given  in  either  case.  Indeed,  if  the  parties  draftsman 
were  to  be  held  to  a  contract  they  did  not  really  make,  merely  ^inBt  a^ 
because  the  erroneous  expression  was  due  to  a  mistake  of  law,  deliberate 
this  would  be  attributing  a  special  legal  effect  to  mistake,  con-  thenar! iea 
trary  not  only  to  convenience  but  to  the  principal  rule  that  as  to  form 
mistake  is  in  itself  ineffectual.  °J  £££* 

Authority,  so  far  as  it  goes,  is  in  favour  of  what  is  here  ments. 
advanced  (a).  There  is  clear  authority  that  on  the  other  hand 
a  court  of  equity  will  not  reform  an  instrument  by  inserting  in 
it  a  clause  which  the  parties  deliberately  agreed  to  leave  out  (b), 
nor  substitute  for  the  form  of  security  the  parties  have  chosen 
another  form  which  they  deliberately  considered  and  rejected  (a), 
although  their  choice  may  have  been  determined  by  a  mistake 
of  law.  The  reason  of  these  decisions,  however,  is  that  in  such 
cases  the  form  of  the  instrument,  by  whatever  considerations 
arrived  at,  is  part  of  the  agreement  itself  and  so  beyond  the 
power  of  the  Court. 

As  to  No.  (3),  there   is  quite  sufficient  authority  to  show  Remind*- 
that  a  renunciation  of  rights  under  a  mistake  as  to  particular  Xhts : 
applications  of  law  is  not  conclusive,  and  some  authority  to  distinction 
show  that  it  is  the  same  even  if  the  mistake  is  of  a  general  rule  "  ^^^ 
of  law.     The  deliberate  renunciation  or  compromise  of  doubtful  deliberate 
rights  is  of  course  binding ;  it  would  be  absurd  to  set  up  ignor-  ment#on" 
ance  of  the  law  as  an  objection  to  the  validity  of  a  transaction 
entered  into  for  the  very  reason  that  the  law  is  not  accurately 
known  (c).      A   compromise   deliberately  entered  into  under 
advice,  the  party's  agents  and  advisers  having  the  question  fully 
before  them,  cannot  be  set  aside  on  the  ground  that  a  particular 
point  of  law  was  mistaken  or  overlooked  (d).     Conduct  equiva- 
lent to  renunciation  of  a  disputed  right  is  equally  binding,  at 
least  -when  the  party  has  the  question  fairly  before  him.     Thus 

(a)  Hunt  v.  Rouwianiere't  Adm.  promises  in  Ch.  IV.,  p.  162  above. 
(Sup.  Ct.  U.  S.)  1  Peters,  1, 13,  14.  (d)  Stewart  v.  Stewart,  6  CI.  &  F. 

(6)  Lord  Irnkam  v.  Child,  1  Bro.  911  ;  seo  the  authorities  reviewed, 

C.  C.  92.  pp.  9-36-970. 


(c)  Cp.    the    remarks    on    oom- 
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in  Stone  v.  Godfrey  (a)  the  •plaintiff  had  been  advised  on  his 
title  unfavourably  indeed,  but  in  such  a  way  as  to  bring  before 
him  the  nature  of  the  question  and  give  him  a  fair  opportunity 
of  considering  whether  he  should  raise  it.  Adopting,  however, 
the  opinion  ho  had  obtained,  he  acted  upon  it  for  a  considerable 
time,  and  in  a  manner  which  amounted  to  representing  to  all 
persons  interested  that  he  had  determined  not  to  raise  the 
question.  It  was  held  that  although  the  mistake  as  to  title 
might  in  the  absence  of  such  conduct  well  be  a  ground  of  relief, 
a  subsequent  discovery  that  the  correctness  of  the  former  opinion 
was  doubtful  did  not  entitle  him  to  set  up  his  claim  anew.  Simi- 
larly where  creditors  accepted  without  question  payments  under 
a  composition  deed  to  which  they  had  not  assented,  and  which, 
as  it  was  afterwards  decided,  was  for  a  technical  reason  fnot 
binding  on  non-assenting  creditors,  it  was  held  that  they  could 
not  afterwards  treat  the  payments  as  made  on  account  of  the 
whole  debt  and  sue  for  the  balance.  They  might  have  guarded 
themselves  by  accepting  the  payments  conditionally,  but  not 
having  done  so  they  were  bound  (b).  In  Be  Saxon  Life 
Assurance  Society  (c)  it  was  held  that  a  creditor  of  a  company 
was  not  bound  by  a  release  given  in  consideration  of  having 
the  substituted  security  of  another  company,  which  security  was 
a  mere  nullity,  being  given  in  pursuance  of  an  invalid  scheme 
of  amalgamation.  Here  the  mistake  was  obviously  not  of  a 
general  rule  of  law ;  and  perhaps  the  case  is  best  put  on  the 
ground  of  total  failure  of  consideration.  In  McCarthy  v. 
Decaix  (<I),  however,  a  foreigner  had  married  in  England  and 
obtained  a  divorce  in  Denmark.  After  the  wife's  death  in 
England  he  used  language  in  his  correspondence  with  her 
relations  which  amounted  to  a  general  renunciation  of  marital 
rights.  He  supposed  however  that  the  Danish  divorce  was  valid 
in  England  and  that  he  had  no  legal  interest  in  the  wife's 
property.  This  error  was  on  a  perfectly  general  rule  of  law 
(though  at  the  time  but  recently  settled) :  but  it  was  held  that 
he  was  not  precluded  from  asserting  his  rights  as  his  wife's 
administrator. 

(a)  5  D.  M.  G.  76.  (d)  2  Ruse.  &  My.  614.    But,  in 

{b)  Kitchin  v.  Hawkins,  L.  R.  2  addition  to  the  ground  stated  in  the 

C.  P.  22.  text,  the  wife's  family  represented 

(c)  2  J.    &    H.    408,    412    (the  to  the  husband,    contrary  to   the 

Anchor  ca.)  fact,  that  her  estate  was  insolvent 
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As  to  No.  (4),  the  subject  of  recovering  back  money  paid  by  Money 
mistake  does  not  properly  fall  within  our  scope.     It  is  here,  SJ^jJ 
however,  that  the  distinction  between  mistakes  of  fact  and  of  recover- 
law  does  undoubtedly  and  inflexibly  prevail.    While  no  amounfc.* ^nThe 
of  more  negligence  avoids  the  right  to  recover  back  money  paid/mistake 
under  a  mistake  of  fact  (a),  money  paid  under  a  mistake  of  law^8      fact* 
cannot  in  any  case  be  recovered  :  nor  does  anything  like  the  j 
qualification  laid  down  by  Lord  Westbury  in  Cooper  v.  Phibba  (b) 
appear  to  be  admitted.   Ignorance  of  particular  rights,  however  ex- 
cusable, is  on  the  same  footing  as  ignorance  of  the  general  law  (c). 

An  important  decision  of  the  American  Supreme  Court  appears 
to  proceed  on  the  assumption  that  giving  a  negotiable  instrument 
is  for  this  purpose  equivalent  to  the  payment  of  money,  so  that 
a  party  who  gives  it  under  a  mistake  of  law  has  no  legal  or 
equitable  defence  (d).  But  this  soems  not  consistent  with  tho 
later  English  doctrine  that  inasmuch  as  "  want  of  consideration 
is  altogether  independent  of  knowledge  either  of  the  facts  or  of 
the  law,"  the  defence  of  failure  of  consideration  is  available  as 
between  the  parties  to  a  negotiable  instrument,  whether  tbo 
instrument  has  been  obtained  by  a  misrepresentation  of  fact  or 
of  law  (c). 

A  covenant  to  pay  a  debt  for  which  the  covenantor  wrongly 
supposes  himself  to  be  liable  is  valid  in  law,  nor  will  equity 
give  any  relief  against  it  if  the  party's  ignorance  of  the  facts 
negativing  his  liability  is  due  to  his  own  negligence  (/). 

Tho  Court  of  Bankruptcy  will  order  repayment  of  money  paid  Apparent 
to  a  trustee  in  bankruptcy  under  a  mistake  of  law  :  but  this  is  ^  Bank" 
no  real  exception,  for  it  is  not  like  an  ordinary  payment  between  ruptcy  .- 
party  and  party.     The  trustee  is  an  officer  of  the  Court  and  "  is  office,.  0f 
to  hold  money  in  his  hands  upon  trust  for  its  equitable  distribu-  Couit. 

(a)  Note  (a),  p.  867,  tupro.  debt ;    if    it    be  regarded    as    the 

(6)  L.  R.  2  H.  L.  at  p.  170.  purchase  of  a  security,  it  is  an  ap- 

(c)  See    Skyring    v.    Greenwood,  plication  of  the  rule  caveat  emptor, 

4  B.  &    O.  281,  and  cp.  PfaU  v.  as  to  which  cp.  Clare  v.  Lamb,  L.  K. 

Bromage,  24  L.  J.  Ex.  63,  where  10  C.  P.  334. 

however  the  mistake  was  not  only  (d)  Bank  of  U.  S.  v.  Daniel,  12 

a  mistake  of  law,  but  collateral  to  Peters  32. 

the    payment,    the    money    being  (e)  Southall  v.  Bigg,  Forman  v. 

really  due  ;  Aiken  v.  SJwrt,  1  H.  £  Wright,  11  C.  B.  481,  492,  20  L.  J. 

N.  210,  25  L.  J.  Ex.  321,  rests  on  C.  P.  145. 

the  same  ground,  if  the  transaction  (/)  Waton  v.  Warting,  15  Boa  v. 

in  that   case  be   regarded   as   the  151. 


bare  payment  of  another  person's 
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Otherwise  tion  among  the  creditors  "  (a).     In  general  the  rule  that  a  volun-^ 
in'eauitv8  ^uy  payment  made  with  full  knowledge  of  the  facts  cannot  bes 
as  at  Uw.   recovered  back  is  no  less  observed  in  equity  than  at   common 
law.      Thus  a  party  who  has  submitted  to  pay  money  under  an 
award  cannot  afterwards  impeach  the  award  in  equity  on  the 
ground  of  irregularities  which  were  known  to  him  when  he  so 
submitted  (b).     It  has  also  been  laid  down  that  in  a  common 
administration  suit  a  legatee  cannot  be  made  to  refund  over- 
payments voluntarily  made  by  an  executor  (c)  :  but  the  context 
shows  that  this  was  said  with  reference  to  the  frame  of  the  suit 
and  the  relief  prayed  for  rather  than  to  any  general  principle  of 
law:   moreover  it  was  not  the  executor,  but  the  persons  bene- 
ficially interested,  who  sought  to  make  the  legatee  liable.     But\ 
in  Bate  v.  Hopper  (d)  the  point  arose  distinctly :  certain  trustees  ] 
were  liable  to  make  good  to  their  testator's  estate  the  loss  of  / 
principal  incurred  by  their  omission  to  convert  a  fund  of  Long  j 
Annuities:  they  contended  that  the  tenant  for  life  ought  to  I 
recoup  them  the  excess  of  income  which  she  had  received  :  but, 
as  she  had  not  been  a  willing  party  to  any  over-payment  (e),  i 
it  was  decided  that  she  could  not  be  called  upon  to  refund 
the  sums   which  the  trustees   voluntarily  paid   her.      In  airV 
earlier  case    an    executor    paid    interest    on    a    legacy     for 
several  years  without  deducting  the  property  tax,  and  it  was 
held  that  he  could  not  claim  to  retain  out  of  subsequent  pay- 
ments the  sums  which  he  should  have  deducted  from  preceding 
ones  (/) . 

Part  2.  Mistake  as  excluding  true  Consent. 

Oases  to  be      In  the  first  chapter  we  saw  that  no  contract  can  be  formed 

^Aissub-  w^en  ^ere  k  a  variance  in  terms  between  the  proposal  and  the 

division,      acceptance.     In  this  case  the  question  whether  the  parties  really 

meant  the  same  thing  cannot  arise,  for  they  have  not  even  said 

the  same  thing.     A  court  of  justice  can  ascertain  a  common 

intention  of  the  parties  only  from  some  adequate  expression  of 

(a)  Ex  parte  James,  9  Ch.  609,  (d)  5  D.  M.  G.  338. 

614,  per  James,  L.  J.  (c)  She  had  in   fact  desired  the 

(b)  Goodman  y.  Sayeri,  2  Jac.  &  trustees  to  convert  the  fund  :   see 
W.  249,  263.     .  p.  340. 

(c)  Per  Lord  Cottenham,  ZiVA-  (/)  Currie  v.  Goold,  2  Madd.  163. 
field  v.  Bahert  13  Beav.  447,  453. 
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it,  and  the  mutual  communication  of  different  intentions  is  no 
such  expression. 

We  now  have  to  deal  with  certain  kinds  of  cases  in  which  on 
the  face  of  the  transaction  all  the  conditions  of  a  concluded 
agreement  are  satisfied,  and  yet  there  is  no  real  common  intention 
and  therefore  no  agreement 

First,  it  may  happen  that  each  party  meant  something,  it  may  Where 
be  a  perfectly  well  understood  and  definite  thing,  but  not  the  common 
same  thing  which  the  other  meant.     Thus  their  minds  never  intention, 
met,  as  is  not  uncommonly  said,  and  the  forms  they  have  gone  meaninga 
through  are  inoperative.  different 

WZUlg. 

Next,  it  may  happen  that  there  does  exist  a  common  intention,  Where 
which  however  is  founded  on  an  assumption  made  by  both  ^X^* 
parties  as  to  some  matter  of  fact  essential  to  the  agreement.     In  intention 
this  case  the  common  intention  must  stand  or  fall  with  thefounde<j 
assumption  on  which  it  is   founded.     If  that  assumption  is  on  a 
wrong,  the  intention  of  the  parties  is  from  the  outset  incapable  error# 
of  taking  effect.     But  for  their  common  error  it  would  never 
have  been  formed,  and  it  is  treated  as  non-existent.     Here  there 
is  in  some  sense  an  agreement :  but  it  is  nullified  in  its  inception 
by  the  nullity  of  the  thing  agreed  upon.     And  it  seems  hardly 
too  artificial  to  say  that  there  is  no  real  agreement.     The  result 
is  the  same  as  if  the  parties  had  made  an  agreement  expressly 
conditional  on  the  existence  at  the  time  of  the  supposed  state  of 
facts :  which  state  of  facts  not  existing,  the  agreement  destroys 
itself. 

In  the  former  class  of  cases  either  one  party  or  both  may  be 
in  error :  however  that  which  prevents  any  contract  from  being 
formed  is  not  the  existence  of  error  but  the  want  of  true  consent. 
"  Two  or  more  persons  are  said  to  consent  when  they  agree  upon 
the  same  thing  in  the  same  sense  " :  this  consent  is  essential  to 
the  creation  of  a  contract  (a),  and  if  it  is  wanting  it  matters  not 
whether  its  absence  is  due  to  the  error  of  one  party  only  or  of 
both. 

In  the  latter  class  of  cases  the  error  must  be  common  to  both 
parties.     They  do  agree  to  the  same  thing,  and  it  would  bo  in 

(a)  Indian  Contract  Act,  1872,  s.  13 ;  Hannen,  J.  in  Smith  v.  Ilugkei, 
L.  R.  6  Q.  B.  609. 
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tion. 


the  same  sense,  but  that  the  sense  they  intend,  though  possible 
as  far  as  can  be  seen  from  the  terms  of  the  agreement!  is  in  fact 
nugatory.  As  it  is,  their  consent  is  idle ;  the  sense  in  which  they 
agree  is,  if  one  may  so  speak,  insensible. 

In  botli  sets  of  cases  we  may  say  that  the  agreement  is  nullified 
by  fundamental  error ;  a  term  it  may  be  convenient  to  use  in 
order  to  mark  the  broad  distinction  in  principle  from  those  cases 
where  mistake  appears  as  a  ground  of  special  relief. 

Wo  proceed  to  examine  the  different  kinds  of  fundamental 
error  relating : 

A.  To  the  nature  of  the  transaction. 

B.  To  the  person  of  the  other  party. 

C.  To  the  subject-matter  of  the  agreement 

A.  Error  as  to  the  nature  of  the  transaction. 

On  this  the  principal  early  authority  is  Thoroughgood's  case  (a).\ 


In  that  case  the  plaintiff,  who  was  a  layman  and  unlettered,  had  a 


deed  tendered  to  him  which  he  was  told  was  a  release  for  arrears. 

Thorough-  °*  ren*  0V^J'      ■^ie  ^ee(*  was  no*  rea(*  *°  ^™'       ^°  *^*s  ne  ^^ 
good's  case.  "If  it  be  no  otherwise  I  am  content";  and  so  delivered  the  deed. , 

It  was  in  fact  a  general  release  of  all  claims.  Under  these 
circumstances  it  was  adjudged  that  the  instrument  so  executed 
was  not  the  plaintiff's  deed.  The  effect  of  this  case  is  "  that,  if 
an  illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 
then  seals  and  delivers  the  parchment,  it  is  nevertheless  not  his 
deed"  (b) :  it  was  also  resolved  that  "it  is  all  one  in  law  to  read 
it  in  other  words,  and  to  declare  the  effect  thereof  in  other  man- 
ner than  is  contained  in  the  writing";  but  that  a  party  executing 
a  deed  without  requiring  it  to  be  read  or  to  have  its  effect 
explained  would  be  bound  (i.e.  to  this  extent,  that  he  could  not 
say  it  was  not  his  deed,  apart  from  any  question  of  fraud  or  the 
like).     Agreeably  to  this  the  law  is  stated  in  Sheppard's  Touch- 


fa)  2  Co.  Rep.  9  6. 

(&)  Per  Cur.  L.  R.  4  C.  P.  711. 
It  had  been  long  before  said,  in  21 
Hen.  7,  that  "  if  I  desire  a  man  to 
enfeoff  me  of  an  acre  of  land  in 
Bale,  and  he  tell  me  to  make  a  deed 
for  one  acre  with  letter  of  attorney, 
and  I  make  the  deed  for  two  acres, 
and  read  and  declare  the  deed  to 
him  as  for  only  one  acre,  and  he 


seal  the  deed,  this  deed  is  utterly 
void  whether  the  feoffor  be  lettered 
or  not,  because  he  gave  credence  to 
me  and  I  deceived  him."  (Keilw. 
70,  o,  pi.  6).  And  see  the  older 
authorities  referred  to  in  note  (c), 
next  page.  An  anonymous  case  to 
the  contrary,  Skin.  159,  is  sufficiently 
disposed  of  by  Lord  St.  Leonards' 
disapproval  (V.  &  P.  178). 
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stone,  56.  But  at  present  the  mere  reading  over  of  a  deed  without  \ 
an  explanation  of  the  contents  would  not  be  thought  sufficient  C 
to  show  that  the  person  executing  it  understood  what  he  was^) 
doing  (a). 

The  doctrine  has  recently  been  expounded  and  confirmed  byVoster  v. 
the  luminous  judgment  of  the  Court  of  Common  Pleas  in  Foster 
t.  Mackinnon  (b).    The  action  was  on  a  bill  of  exchange  against 
the  defendant  as  indorser.   There  was  evidence  that  the  acceptor 
Lad  asked  the  defendant  to  put  his  name  on  the  bill,  telling  r 
him  it  was  a  guaranty ;    the  defendant  signed  on  the  faith  of ; 
this  representation  and  without  seeing  the  face  of  the  bill. 
The  Court  held  that  the  signature  was  not  binding,  on  the  same 
principle  that  a  blind  or  illiterate  man  is  not  bound  by  his  signa- 
ture to  a  document  whose  nature  is  wholly  misrepresented  to  him.  / 

A  signature  so  obtained 

u  Is  invalid  not  merely  on  the  ground  of  fraud,  where  fraud  exists, 
but  on  the  ground  that  the  mind  of  the  signer  did  not  accompany 
the  signature  ;  in  other  words,  that  he  never  intended  to  sign,  and 
therefore  in  contemplation  of  law  never  did  sign,  the  contract  to 
which  his  name  is  appended.  .  .  .  The  position  that  if  a  grantor  or 
covenantor  be  deceived  or  misled  as  to  the  actual  contents  of  the  ;ua^ 
deed,  the  deed  does  not  bind  him,  is  supported  by  many  authorities  :    ,y  A  '.< 
see  Com.  Dig.  Fait  (B.  2)  (c),  and  is  recognized  by  Bayley,  B.  and     y> 
the  Court  of  Exchequer  in  the  case  of  Edwards  v.  Brown  (of). 
Accordingly  it  has  recently  been  decided  in  the  Exchequer  Chamber 
that  if  a  deed  be  delivered,  and  a  blank  left  therein  be  afterwards 
improperly  filled  up  (at  least  if  that  be  done  without  the  grantor's 
negligence),  it  is  not  the  deed  of  the  grantor  :  Swan  v.  North  British 
Australasian  Land  Company  («).     These  cases  apply  to  deeds ;  but 
the  principle  is  equally  applicable  to  other  written  contracts." 

(a)  Hoghton  v.  Hoghton,  15  Bear.  recognized  in  very  early  times. 

278,  811.    In  the  case  of  a  will  the  (d)  1  C.  &  J.  812. 

execution  of  it  by  a  testator  of  sound  (e)   2  H.  &  C.  175,  82  L.  J.  Ex. 

mind  after  having  had  it  read  over  273.     And   it  was  there  doubted 

to  him  is  evidence,  but  not  conclusive  whether  a  man    can  be  estopped 

evidence,  that  he  understood  and  by  mere  negligence  from  showing 

approved  its  contents  :   Fulton  v.  that   a    deed    is    not    really    his 

Andrew,  L.   R  7  E  L  448,  460  deed     See  per  Byles,  J.2E& 

sqq,  472.  C.  184,  82  L.  J.  Ex.  278,  and  per 

(6)  L.  R  4  C.  P.  704,  711.  Cockburn,  C.  J.  2  H.  &  C.  189,  82 

(c)  Cited  also   by  Willes,   J.  2  L.  J.  Ex.  279.    Mellish,  L.  J.  in 

O.  B.  N.  S.  624,  and  see  2  Bo.  Ab.  Hunter  v.   Waiters,  7  Ch.    75,  87, 

28  S :    the    cases    there    referred  mentioned    this    question   as    still 

to  (80  E.  8.  81  b  ;  10  H.  6.  5,  pL  open :   and  see    Halifax  Union  v. 

10)  show   that  the   principle  was  Wheelwright,  L.  R.  10  Ex.  192. 
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circum- 
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Kennedy 
v.  Green. 


The  judgment  proceeds  to  notice  the  qualification  of  the  general 
rule  in  the  case  of  negotiable  instruments  signed  in  blank,  wJten 
tlie  party  signing  knows  what  Tie  is  about,  i.e.  that  the  paper  is 
afterwards  to  be  filled  up  as  a  negotiable  instrument  (a).  But 
here  the  defendant  "never  intended  to  indorse  a  bill  of  exchange 
at  all,  but  intended  to  sign  a  contract  of  an  entirely  different 
nature."  He  was  no  more  bound  than  if  he  had  signed  his  name 
on  a  blank  sheet  of  paper,  and  the  signature  had  been  afterwards 
fraudulently  misapplied  (6).  This  decision  shows  clearly  that 
an  instrument  executed  by  a  man  who  meant  to  execute  not  any 
such  instrument  but  something  of  a  different  kind  is  in  itself  a 
mere  nullity,  though  the  person  so  executing  it  may  perhaps  be 
estopped  from  disputing  it  if  there  be  negligence  on  his  part  (c)  : 
and  that,  notwithstanding  the  importance  constantly  attached^ 
by  the  law  to  the  security  of  bona  fide  holders  of  negotiable  > 
instruments,  no  exception  is  in  this  case  made  in  their  favour.   J 

The  existence  of  a  fundamental  error  of  this  sort,  not  merely 
as  to  particulars,  but  as  to  the  nature  and  substance  of  the  trans- 
actions, comes  very  seldom,  if  ever,  to  be  considered  by  a  court 
of  equity,  except  in  connexion  with  questions  of  fraud  from 
which  it  is  not  always  practicable  to  disentangle  the  previous 
question,  Was  there  any  consenting  mind  at  all?  There  is  enough 
however  to  show  that  on  this  question  the  principles  applied  in 
courts  of  equity  and  in  courts  of  law  are  identical. 

Thus  in  Kennedy  v.  Green  the  plaintiff  was  induced  to  execute 
an  assignment  of  a  mortgage,  and  to  sign  a  receipt  for  money 
which  was  never  paid  to  her,  "without  seeing  what  she  was  setting 
lier  hand  to,  by  a  statement  that  she  was  only  completing  her 


(a)  Whether  this  is  a  branch  of 
the  general  principle  of  estoppel  or 
a  positive  rule  of  the  law  merchant 
was  much  doubted  in  Swan  v.  North 
British  Australasian  Land  Co.  in  the 
Court  below,  7  H.  &  N.  603, 31  L.  J. 
Ex.  425.  In  the  present  judgment 
the  Court  of  C.  P.  seems  to  incline 
to  the  latter  view. 

(b)  L.R4C.  P.  at  p.  712. 

(c)  Cp.  Simons  v.  Cheat  Western 
Ry.  Co.  2  C.  B.  N.  S.  620,  where 
the  plaintiff  was  held  not  bound 
by  a  paper  of  special  conditions 
limiting  the  company's  responsi- 
bility as    carrier*,  which   he   had 


signed  without  reading  it,  being  in 
fact  unable  at  the  time  to  read  it 
for  want  of  his  glasses,  and  being 
assured  by  the  railway  clerk  that 
it  was  a  mere  form.  "  The  whole 
question  was  whether  the  plaintiff 
signed  the  receipt  knowing  what  he 
was  about":  per  Cockburn,  C.  J.  at 
p.  624.  Where  a  person  intending 
to  execute  his  will  has  by  mistake 
executed  a  wrong:  document,  such 
document  cannot  be  admitted  to 
probate  even  if  the  real  intention 
would  thereby  be  partially  carried 
out :  In  the  Goods  of  Hunt,  L.  R. 
3  P.  &  D.  250. 
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execution  of  the  mortgage  deed  itself,  or  doing  an  act  by  which 

she  would  secure  the  regular  payment  of  the  interest  upon  her 

mortgage-money."    Lord  Brougham  expressed  a  positive  opinion 

that  a  plea  of  non  est  factum  would  have  been  sustained  at  law 

under  these  circumstances  (a).     But  his  decision  rested  also  on 

the  defendant  having  constructive  notice  of  the  fraud,  and  no 

costs  were  given  to  the  plaintiff,  her  conduct  being  considered 

not  free  from  negligence. 

In  Vorley  v.  Cooke  (b)  there  were  cross  suits  for  foreclosure  Vorley  v. 

Cooke, 
and  for  cancellation  of  the  mortgage  deed.    The  alleged  mortgagor 

had  executed  the  mortgage  deed  at  the  instance  of  his  solicitor, 

believing  it  to  be  a  covenant  to  produce  deeds.     This  mortgage 

so  obtained  was  assigned  to  a  purchaser  for  valuable  consideration 

without  notice,  against  whom  no  relief  could  have  been  given  had 

the  deed  been  only  voidable.     It  was  held  that  the  deed  was 

wholly  void  and  no  estate  passed  by  it,  and  decreed  accordingly 

that  it  must  be  delivered  up  to  be  cancelled.  The  similar  decision  Ogflvie  *. 

in  Qgilvie  v.  Jeaffreson  (c)  goes  farther.     For  there  the  plaintiff,       Je8ont 

being  a  mortgagee,   executed  assignments  of    the   mortgaged  consistent. 

premises  which  were  misrepresented  to  him  as  leases.     He  did 

therefore  intend  to  convey  some  interest  in  the  property,  though 

not  the  same  interest,  nor  to  the  same  persons,  as  appeared  by 

the  deeds.     And  the  case,  so  far  as  it  decided  that  these  deeds 

were  absolutely  void,  seems  not  consistent  with  the  limitation 

laid  down  in  ThoroughgoocFs  case   (p.   374   above)   and  very 

recently  affirmed  by  the  Court  of  Appeal  in  Chancery. 

"  When  a  man  knows  that  he  is  conveying  or  doing  something 
with  his  estate,  but  does  not  ask  what  is  the  precise  effect  of  the  deed, 
because  he  is  told  it  is  a  mere  form,  and  has  such  confidence  in  his 
solicitor  as  to  execute  the  deed  in  ignorance,  then  a  deed  so  executed, 
although  it  may  be  voidable  upon  the  ground  of  fraud,  is  not  a  void 

(a)  3  M.  &  K,  699,  717,  718  :  seems  to  be  within  the  authority 

(but  see  the  following  note).    The  of     Thoroughgood's     case     (which 

M.  R.  seems  to  have  thought  the  curiously  enough  was   not    cited), 

estate  did  pass  (p.  713).     Hence  §  at  all  events  as  since  construed  in 

the  variance  between  the  form  of'  Foster   v.    MacHnnon.      Howevert 

the     decree     affirmed    and    Lord  James,    L.    J.    has    intimated    an 

Brougham's     view    of     the    case.  opinion  that  a  plea  of  nan  est  factum 

Stuart,  V.-C.'s  remark  (2  Giff.  381)  could  not  have  been  sustained  at 

applies  to  the  M.   R's  judgment,  law  either  here  or  in  Kennedy  v. 

not  to  Lord  Brougham's.  Qreen :  Hunter  v.  Walters,  7  Ch.  at 

(6)  1  Giff.  230  :  and  see  the  re-  p.  84. 

porter's  note,  p.  237.    T^is  decision  (c)  2  Giff.  853. 
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deed'1  (a).  [The  attempt  might  possibly  be  made  to  distinguish 
Ogihie  v.  Jeaffreson  on  the  ground  that  in  that  case  the  grantor  was 
in  complete  error,  if  not  as  to  the  contents  and  substance  of  his 
grant,  yet  as  to  the  person  of  the  grantee :  whereas  in  Hunter  v.  Walters 
the  conveying  parties  knew  not  only  that  they  were  conveying  some 
interest  in  the  property  their  deed  purported  to  deal  with,  but  that 
they  were  conveying  it  to  Walters.  But  such  a  distinction  seems 
hardly  tenable.] 

Empsoris  case  (b)  seems  distinguishable.  There  the  applicant 
bought  land  of  a  building  society  and  executed  without  examina- 
tion mortgage  deeds  prepared  by  the  society's  solicitor  to  secure  the 
price.  These  deeds  contained  recitals  that  he  was  a  member,  and 
treated  the  whole  transaction  as  an  advance  by  the  society  to  one 
of  its  own  members.  He  was  never  admitted  or  otherwise  treated 
as  a  member.  The  Court  held  that  he  was  not  a  contributory  in 
the  winding  up  of  the  society.  Here  the  matter  of  the  fictitious 
recitals  was  collateral  to  the  main  purpose  of  the  transaction. 
Observe  that  so  far  as  the  deed  professed  to  treat  Empson  as  a  share- 
holder it  was  void,  not  only  voidable  :  otherwise  it  would  have 
been  too  late  to  repudiate  the  shares  after  the  winding  up  order. 

It  has  been  laid  down  that  a  man  of  business  who  executes^ 
M  an  instrument  of  a  short  and  intelligible  description  cannot  be  i 
permitted  to  allege  that  he  executed  it  in  blind  ignorance  of  its 
real  character"  (c).     But  probably  this  is  to  be  taken  as  an 
inference  of  fact  rather  than  a  statement  of  law ;  meaning  not  » 
that  the  party  is  estopped  in  law  from  offering  evidence  to  this  » 
effect,  but  that  under  such  conditions  his  own  evidence  is 
practically  worth  nothing. 

We  must  here  revert  to  the  doctrine  already  stated  in  Ch.  II. 
p.  78,  that  the  contract  of  a  lunatic  or  a  drunken  man  is 
not  absolutely  void  but  only  voidable :  for  it  seems  at  first  sight 
not  consistent  with  the  principles  recognized  by  the  Court  of 
Common  Pleas  in  Foster  v.  Mackinnon  {supra,  p.  375).  It  was 
in  fact  held  by  Lord  Ellenborough  (d)  that  "  an  agreement  signed  / 
by  a  person  in  a  state  of  complete  intoxication  is  void,  for  such, 
a  person  has  no  agreeing  mind,"  and  the  judges  of  the  Court  of' 
Exchequer  were  at  least  inclined  to  the  same  view  in  Gore  v. , 


(o)  Hunter  v.  Walters,  7  Ch.  75  ; 
per  Melliah,  L.  J.  at  p.  88. 

(o)  9  Eq.  597,  where  no  authorities 
appear  to  nave  been  cited. 


(c)  Per  Lord  Chelmsford,  C. 
Wythe*  v.  Labouchere,  3  De  G.  &  J 
593,  601. 

(d)  Pitt  v.  Smith,  8  Camp.  38. 
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Gibson  (a).     However  it'  is  now  settled  by  the  decision  in 

Matthews  v.  Baxter  (b)  that  the  agreement  of  a  drunken  man  ' 

known  to  be  so  by  the  other  party  is  not  a  void  agreement,  but 
a  voidable  contract  which  after  he  becomes  sober  he  may  ratify 
so  as  to  make  it  binding  on  the  other  party,  and  therefore  on 
himself  also  :  and  the  rule  must  be  considered  to  be  the  same  in 
the  case  of  lunacy,  haying  regard  to  the  view  taken  in  Matthews 
v.  Baxter  (b)  of  the  effect  of  Motion  v.  Oamroux  (c).  It  is  to 
be  observed  however  (in  addition  to  the  reasons  which  have 
already  appeared,  p.  77  supra)  that  one  who  offers  to  contract 
with  a  drunken  man  or  a  madman,  knowing  his  condition,  does 
so  at  his  peril.  We  have  seen  that  if  the  drunkenness  or  lunacy 
be  not  actually  or  presumably  known  to  the  other  party  the 
contract  is  valid :  and  this  is  consistent  enough,  for  a  man  who 
is  apparently  sane  or  sober  cannot  be  supposed  absolutely 
incapable  of  knowing  what  he  is  about  But  except  in  this 
case  the  other  party  must  be  able  to  see  that  it  is  at  least 
doubtful  whether  the  man  is  capable  of  understanding  the 
effect  of  a  contract ;  if  he  chooses  to  disregard  that  doubt,  he 
cannot  afterwards  complain  of  being  taken  at  his  word.  He  is 
in  a  manner  estopped  from  saying  that  by  reason  of  the  other's 
incapacity  there  is  no  contract  which  can  be  made  binding  on 
either  of  them.  The  law  says  to  him :  You  offer  to  contract 
with  a  man  whom  you  have  reason  to  believe  incapable  of 
contracting :  and  if  he  chooses  to  hold  you  to  the  bargain  when 
he  comes  to  his  right  mind,  it  does  not  lie  in  your  mouth  to 
say  there  was  no  contract  because  he  did  not  understand  what 
he  was  about.  If  you  thought  he  did  understand  it,  you  cannot 
complain  of  being  in  the  same  situation  as  if  such  had  been  the 
fact.  If  you  know  he  did  not  understand  it,  then  (unless  you 
meant  to  commit  a  fraud  by  taking  an  unfair  advantage  of  his 
condition)  you  were  careless  enough  to  take  the  risk  of  his 
repudiating  the  contract,  or  you  thought  the  mere  chance  of  a 
ratification  worth  having :  still  less  can  you  complain  in  that 
case  that  the  contract  is  ratified  instead  of  being  repudiated. 
And  you  have  the  correlative  benefit  of  being  able,  as  in 
Matthews  v.  Baxter  (5),  to  sue  on  the  contract  if  it  is  ratified,  or 
even  if  it  is  not  repudiated  within  a  reasonable  time. 

(a)  18  M.  &  W.  628,  14  L.   J.  (c)  2  Ex.  487,  in  Ex.  Ch.4Ex.  17; 

Ex.  151.  18  L.  J.  Ex.  68,  866. 

(6)  L.  R.  8  Ex  182. 
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There  may  also  be  a  fundamental  error  affecting  not  the  whole 
substance  of  the  transaction,  but  only  its  legal  character.  It  is 
apprehended  that  on  principle  a  case  of  this  kind  must  be  treated 
in  the  same  way  as  those  we  have  already  considered :  that  is,  if 
the  two  parties  to  a  transaction  contemplate  wholly  different  legal 
effects,  there  is  no  agreement :  but  this  will  not  prevent  an  act 
done  by  either  party  from  having  any  other  effect  which  it  can 
have  by  itself  and  which  it  is  intended  to  have  by  the  party 
doing  it. 

Thus  if  A.  gives  money  to  B.  as  a  gift,  and  B.  takes  it  as  a 
loan,  B.  does  not  thereby  become  A.'s  debtor  (a),  but  the  owner- 
ship of  the  money  is  not  the  less  effectually  transferred  to  B.  (b). 
Or  "if  A.  sends  a  case  of  wine  to  B.  intending  to  sell  it,  but  fails 
to  communicate  his  intention,  and  B.  honestly  believing  it  to  be 
a  gift  consumes  it,  there  is  no  ground  for  holding  B.  to  be  respon- 
sible for  the  price  either  in  law  or  equity,  if  he  be  blameless  for 
the  mistake"  (c). 

We  have  seen  however  (p.  365)  that  mistake  as  to  any  particular 
effect  of  a  contract  depending  on  its  true  construction  does  not 
discharge  the  contracting  party,  or  entitle  him  to  act  upon  his 
own  erroneous  construction. 


Error  in 
persona. 


B.  Error  as  to  the  person  of  the  other  party. 

Another  kind  of  fundamental  error  is  that  which  relates  to 
the  person  with  whom  one  is  contracting.  This  prevents  any 
real  agreement  from  being  formed,  at  least  in  all  cases  where 


(a)  Bat  if  B.  communicatee  to  A. 
*  his  intention  of  treating  the  money 
as  a  loan,  and  A  assents,  then  there 
is  a  good  contract  of  loan.  See 
HiXL  v.  Wilton,  8  Ch.  888  ;  per 
Mellish,  L.  J.  at  p.  896  :  where  it 
was  held  that  an  advance  at  first 
intended  to  be  a  gift  had  in  this 
way  been  turned  into  a  loan,  and 
was  a  ,  good  consideration  for  a 
promissory  note  subsequently  given 
for  the  amount. 

(6)  Savigny,  Syst.  3.  269;  D. 
44.  7.  de  o.  et  a.  8  §  1.  Non  satis 
autem  est  dantis  esse  numos  et  fieri 
accipientis,  ut  obligatio  nascatur, 
sed  etiam  hoc  animo  dari  et  accipi 
ut  obligatio  constituatur.  Itaque 
si   quia    pecuniam    suam    donandi 


causa  dederit  mihi,  quamquam  et 
donantis  fuerit,  et  mea  fiat,  tamen 
non  obligator  ei,  quia  non  hoc  inter 
nos  actum  est.  As  to  the  transfer 
of  the  property  being  effectual  cp. 
D.  41.  1.  de  acq.  rer.  dom.  86.  The 
reason  is  that  to  that  extent  there 
is  an  intention  free  from  error  on 
the  one  part  and  an  assent  on  the 
other.  But  a  wholly  mistaken 
handing  over  of  money  or  goods 
passes  no  property :  Reg.  v.  Middle- 
ton,  L.  R.  2  C.  C.  R.  88,  44  ;  King* 
ford  v.  Merry  (Ex.  Ch.),  1E&N, 
503,  26  L.  J.  Ex.  83. 

(c)  Benjamin  on  Sale,  826 :  cp. 
the  somewhat  similar  case  put  by 
Bramwell,  B.  in  Reg.  v.  Middlcton 
L.  R  2  C.  C.  R.  at  p.  56. 
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it  is  material  for  the  one  party  to  know  who  the  other  is  (a).  Such 
knowledge  is  in  fact  not  material  in  a  great  part  of  the  daily 
transactions  of  life,  as  for  instance  when  goods  are  sold  for 
ready  money,  or  when  a  railway  traveller  takes  his  ticket :  and 
then  there  can  generally  he  no  question  of  mistake,  for  a  mere 
absence  of  knowledge  caused  by  complete  indifference  as  to  the 
personality  of  the  other  party  cannot  be  considered  as  mistake. 
But  generally  speaking,  the  intention  of  a  contracting  party  is  to 
create  an  obligation  between  himself  and  another  certain  person, 
and  if  that  intention  fails  to  take  its  proper  effect,  it  cannot  be 
allowed  to  take  the  different  effect  of  involving  him  without  his 
consent  in  a  contract  with  some  one  else.  The  rule  has  been  Boulton  r. 
thus  laid  down  in  the  Court  of  Exchequer :  "  If  a  person  intends  JonC8* 
to  contract  with  A.,  B.  cannot  give  himself  any  right  under 
it"  (b).  This  of  course  does  not  mean  that  B.  may  not  acquire 
derivative  rights  under  the  contract  through  A.  "We  shall  pre- 
sently revert  to  the  modified  applications  of  the  rule  in  the  law 
of  assignment  of  contractual  rights  and  of  agency. 

The  case  now  referred  to  shows  the  general  principle  very 
clearly.  An  order  for  goods  had  been  addressed  by  the  defen- 
dants to  a  trader  named  Brocklehurst  who  without  their  knowledge 
had  transferred  his  business  to  the  plaintiff  Boulton.  The  plaintiff 
supplied  the  goods  without  notifying  the  change,  and  after  the 
goods  had  been  accepted  sent  an  invoice  in  his  own  name,  where- 
upon the  defendants  said  they  knew  nothing  of  him.  It  was 
held  that  there  was  no  contract,  and  that  he  could  not  recover 
the  price  of  the  goods ;  though  possibly  the  person  for  whom 
the  order  was  meant  might  have  adopted  the  transaction  if  he 
had  thought  fit.  The  defendants  might  have  had  a  set-off  against 
the  person  with  whom  they  intended  to  contract  (c). 

A  similar  case  was  Mitchdl  v.  Lapage  (not  cited  in  Bmdton  Mitchell  v. 
v.  Jones)  (d).     The  action  was  assumpsit  for  not  accepting  goods.  IjBPaS<?' 
A  change  had  taken  place  in  the  seller's  firm,  and  the  broker 

(a)  Savigny,  Syst  8.  269.     If  I  (ft)  Boulton  v.  Jones,  2  H.  &  N. 

take  a  loan  from  A.  thinking  he  is  564,  27  L.  J.  Ex.  117,  per  Pollock, 

B.'s  agent  to  lend  me  the  money  C.  B.;  but  Bramwell,  B.  seems  to 

when  he  is  in  truth  C.'s  there  1b  no  have   thought   this   statement  too 

contract  of  loan,  though  C.  may  broad. 

get  back  his   money  by  condictio  (c)  Mr.   Benjamin's  remarks  on 

(analogous  to  our  action  for  money  this  case  are  considered  in  an  Ap- 

had  and  received) :   D.   12.   1.  de  pendix  to  the  present  chapter, 
reb.  cred.  "32.  {d)  Holt  N.  P.  253. 
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had  by  mistake  given  the  old  name  instead  of  the  new  one. 
Gibbs,  C.  J.  ruled  as  follows :  "  I  agree  with  the  defendant's 
counsel  that  he  cannot  be  prejudiced  by  the  substitution.  Metcalfe 
[the  broker]  has  misdescribed  the  names  of  his  principals ;  and 
if  by  this  mistake  the  defendant  was  induced  to  think  that  he 
entered  into  a  contract  with  one  set  of  men  and  not  with  any 
other,  and  if  owing  to  the  broker  he  has  been  prejudiced  or 
excluded  from  a  set-off,  it  would  be  a  good  defence.1'  It  appeared 
however  on  the  facts  in  this  case  that  the  defendants  had  elected 
to  treat  the  contract  as  subsisting  after  notice  of  the  change : 
and  the  contract  seems  to  have  been  considered  as  voidable  at  the 
option  of  the  buyer  rather  than  as  absolutely  void.  Again,  if 
a  man  enters  into  a  continuing  contract  with  one  of  two  partners 
alone,  not  knowing  of  the  existence  of  the  partnership,  and  the 
partner  with  whom  the  contract  was  made  retires  from  the 
business,  then  the  continuing  and  previously  undisclosed  partner 
cannot  insist  on  the  further  performance  of  the  Contract  even  by 
joining  the  name  of  the  original  contractor  with  his  own  as  plaintiff. 
When  it  had  become  impossible  for  the  contract  to  be  performed  by 
the  person  with  whom  it  was  actually  made,  "  the  defendant  had 
aright  to  object  to  its  being  performed  by  any  other  person"  (a). 
This  case  was  referred  to  with  approval  in  Hunfcr  v.  Humble  (&), 
where  Lord  Denman  said :  "  You  have  a  right  to  the  benefit  you 
contemplate  from  the  character,  credit*  and  substance  of  the  party 
with  whom  you  contract."  Again,  if  A.  means  to  sell  goo(Js  to  1 
B.,  and  C.  obtains  delivery  of  the  goods  by  pretending  to  be  B.'s  y 
agent  to  make  the  contract  and  receive  the  goods,  there  is  not  a  \ 
voidable  contract  between  A.  and  C,  but  no  contract  at  all ;  no  \ 
property  passes  to  C,  and  he  can  transfer  none  even  to  an  innocent  I 
purchaser  (c).  ^J 

Probably  Whether  any  analogous  doctrine  applies  to  deeds  is  a  question 
the  princi-  on  wnicn  there  does  not  seem  to  be  any  clear  authority.  We 
not  be  ex-  have  seen  that  if  a  man  seals  and  delivers  (at  any  rate  without 
Jf*!*1  *°  cu^Pa^e  negligence)  a  parchment  tendered  to  him  as  being  a 
conveyance  of  his  lands  of  Whiteacre,  which  is  in  fact  a  con- 
veyance of  his  lands  of  Blackacre,  it  is  not  his  deed  and  no  estate 

(a)  Robson  v.  Drummond,  2  B.  &  (c)  Ilardman  v.  Booth,  1  H.  &  0. 

Ad.  303  ;  per  Lord  Tenterden,  O.  J.  803,  32  L.  J.  Ex.  105  ;  cp.  Kingt- 

p.  307.  ford  v.  Merry,  1  H.  &  N.  503,  26 

(6)  12  Q.  B.  810,  817.  L.  J.  Ex.  83. 
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passes.  It  might  be  argued  that  there  is  no  reason  why  the  A 
insertion  of  a  wrong  party,  if  materia],  should  not  have  the  same  / 
result  as  the  insertion  of  wrong  parcels  :  and  that  if  a  man/ 
executes  a  conveyance  of  Whiteacre  to  A.  as  and  for  a  conveyance  V 
of  the  same  estate  to  B.  it  is  equally  not  his  deed.  But  the] 
judgment  in  Hunter  v.  Walters  (a)  is  certainly  adverse  to  such « 
a  view.  J 

It  is  on  the  same  principle  that  a  party  to  whom  anything  is  Satisfac- 
duo  under  a  contract  is  not  bound  to  accept  satisfaction  from  Granger* 
any  one  except  the  other  contracting  party  in  person  where  the  to  the 
nature  of  the  contract  requires  it  (6),  or  otherwise  by  himself,  con 
his  personal  representatives,  or  his  authorized  agent :  and  it  has 
even  been  thought  that  the  acceptance  of  satisfaction  from  a 
third  person  is  not  of  itself  a  bar  to  a  subsequent  action  upon 
the  contract     It  seems  that  the  satisfaction  must  be  made  in\ 
the  debtor's  name  in  the  first  instance  and  be  capable  of  being  i 
ratified  by  him  (c),  and  that  if  it  is  not  made  with  his  authority  r 
at  the  time  there  must  be  a  subsequent  ratification,  which  how-  ■ 
ever  need  not  be  made  before  action  (d).  '' 

But  these  refinements  have  not  been  received  without 
doubt  (e) :  and  it  is  submitted  that  the  law  cannot  depart  in 
substance,  especially  now  that  merely  technical  objections  are 
so  little  favoured,  from  the  old  maxim  "  If  I  be  satisfied  it  is 
not  reasoA  that  I  be  again  satisfied  "  (/). 

So  far  The  rule  of  common  law.     The  power  of  assigning  cori-vA*«g»- 
tractual  Rights  which  has  long  been  recognized  in  equity,  andC^ra^t8# 
which  ur.der  the  Judicature  Act  1873  (s.  25,  sub-s.  6)  will  in  f  • 
future  be  recognized  as  effectual  in  law,  does  not  constitute  a  -.         ' 

(a)  7  Ch.,75  ;  supra,  p.  377.  stranger  is  no  payment  till  assent, 

(6)  See  Robinson  v.  Davison,  L.  as  contrary  to  a  weU  known  prin- 

R.  6  Ex.  200.  dple  of  law  :  the  civil  law  being  the 

(c)  James  v.  Isaacs,  12  C.  B.  791;  other  way  expressly,  and  mercantile 
Lucas  v.  Wilkinson,  1  H.  &  N.  420,  law  by  analogy ;  at  the  least  assent 
26  L.  J.  Ex.  18.  ought  to  be  presumed  (cp.  10  Ch. 

(d)  Simpson  v.  Eggvngton,  10  Ex.      416). 

845   (ratification  by  plea  of  pay-  (/)  Fitah.  Ab.  tit  Barre,  pL  166, 

ment  or  at  the  trial  may  be  good).  repeatedly  cited  in  the  modern  cases 

(e)  See  per  Willes,  J.  in  Cook  v.  where  the  doctrine  is  discussed. 
Litter,  18  C.  B.  N.  S.  594,  32  L.  J.  See,  in  addition  to  those  already 
C.  P.  121,  who  considered  the  referred  to,  Jones  v.  £roadhurtt,9 
doctrine  laid  down  in  Jones  v.  Broad-  C.  B.  193,  Belskaw  v.  Bush,  11 
hurst  (next  note)  that  payment  by  a  C.  B.  191,  207. 
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direct  exception.  For  we  are  now  concerned  only  to  ascertain 
the  existence  or  non-existence  of  a  binding  contract  in  the  first 
instance.  But  on  the  other  hand  the  limits  set  to  this  power 
(which  we  have  already  considered  under  another  aspect)  {a) 
may  be  again  shortly  referred  to  as  illustrating  the  same 
principle. 

Generally  speaking,  the  liability  on  a  contract  cannot  be  trans- 
ferred so  as  to  discharge  the  person  or  estate  of  the  original 
contractor  unless  the  creditor  agrees  to  accept  the  liability  of 
another  person  instead  of  the  first  (b). 

The  benefit  of  a  contract  can  generally  be  transferred  without 
the  other  party's  consent,  yet  not  so  as  to  put  the  assignee  in 
any  better  position  than  his  assignor.  Hence  the  rule  that  the 
assignee  is  bound  by  all  the  equities  affecting  what  is  assigned. 

Hence  also  the  "  rule  of  general  jurisprudence,  not  confined  to 
choses  in  action  .  .  that  if  a  person  enters  into  a  contract,  and 
without  notice  of  any  assignment  fulfils  it  to  the  person  with 
whom  he  made  the  contract,  he  is  discharged  from  his  obliga- 
tion "  (c),  and  the  various  consequences  of  its  application  in  the 
equitable  doctrines  as  to  priority  being  gained  by  notice  (d). 

Bights  Again,  rights  arising  out  of  a  contract  cannot  be  transferred  if 

f  randedon  they  q^q  coupled  with  liabilities,  or  if  they  involve  a  relation  of 

confidence  personal  confidence  such  that  the  party  whose  agreement  con- 

cannotbe   ferred  those  rights  must  have  intended  them  to  be  exercised 
assigned.  __ 

only  by  him  in  whom  he  actually  confided.     Thus  one  partner \ 

cannot  transfer  his  share  so  as  to  force  a  new  partner  on  the 

other  members  of  the  firm  without  their  consent :  all  he  can , 

give  to  an  assignee  is  a  right  to  receive  what  may  be  due  to  the  I 

assignor  on  the  balance  of  the  partnership  accounts,  and  the' 

other  partners  may  treat  such  a  step  as  a  ground  for  dissolu-  < 

tion  (e). 

In  the  same  way  a  contract  of  apprenticeship  is  prima  facie  a 

(a)  Ch.  V.,  supra,  p.  198,  sqq.      ~  has  not  altogether  lost  Bight  of  the 

(6)  See  p.  184  above.     The  ex-  principles  of  the  general  law:  for 

ceptions    to  this   are    but  partial  (1)  the  transferor  is  not  immediately 

Thus    the    assignor    of   leaseholds  discharged  :  (2)  the  company  is  not 

remains     liable     on     his     express  always  bound  to  register  the  transfer. 

covenants  :    1  Wms.    Saund.  298.  (c)  Per  Willes,  J.  De  NickolU  v. 

A    stronger    case  is    the    transfer  Saunders,  L.  R  5  C.  P.  at  p.  594. 

of  shares  in  a  company  not  fully  (d)  Lewin  on  Trusts,    500  sqq. 

paid  up  :   but  the  special  statutory  Phippt  v.  Lovegrove,  16  Eq.  80. 

Hw   governing   these    transactions  (e)  Lindlej',  1.  717-720. 
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strictly  personal  contract  with  the  master;  this  construc- 
tion may  be  excluded  however  by  the  intention  of  the  parties, 
e.g.  if  the  master's  executors  are  expressly  named  (a),  or  by 
custom  (b). 

So  if  an  agent  appoints  a  sub-agent  without  authority,  the 
sub-agent  so  appointed  is  not  the  agent  of  the  principal  and 
cannot  be  an  accounting  party  to  him  (c).  A  peculiar  case 
involving  a  similar  question  was  Stevens  v.  Benning  (d).  It  was 
there  held  that  a  publisher's  contract  with  an  author  was  not 
assignable  without  the  author's  consent.  The  plaintiffs,  who 
sought  to  restrain  the  publication  of  a  new  edition  of  a  book, 
claimed  under  instruments  of  which  the  author  knew  nothing, 
and  which  purported  to  assign  to  them  all  the  copyrights,  &c, 
therein  mentioned  (including  the  copyright  of  the  book  in 
question)  and  all  the  agreements  with  authors,  &c,  in  which  the 
assignors,  with  whoso  firm  the  author  had  contracted,  were 
interested.  It  was  decided  (1)  that  the  instrument  relied  on 
did  not  operate  as  an  assignment  of  the  copyright,  because  on 
the  true  construction  of  the  original  agreement  with  the 
publishers  the  author  had  not  parted  with  it :  (2)  thafit  did 
not  operate  as  an  assignment  of  the  contract,  because  it  was  a 
personal  contract,  and  if  could  not  be  indifferent  to  the  author 
into  whose  hands  his  interests  under  such  an  engagement 
were  entrusted.  In  the  plaintiffs,  however  trustworthy,  the 
author  had  not  agreed  or  intended  to  placo  confidence :  with 
them,  however  respectable,  he  had  not  intended  to  associate 
himself  (c). 

The  law  of  agency  presents  much  more  important  and  peculiar  Pcculiari- 

exceptions.      Here  again  we  find   that  the  limitations  under  ^f8  in  law 

.of  agency, 
which  those  exceptions  are  admitted  show  the  influence  of  the 

general  rule.     The  discussion  of  this,  which  would  lead  to  a 

digression   too   considerable   for  the  text,  is  relegated  to   an 

Appendix  which  will  be  found  at  the  end  of  this  Chapter. 


(a)  Cooper  v.  Simmons,  7  H.  &  N.  1872,  s.  193. 

707,  31  L.  J.  M.  C.  138.  (rf)  1  K.  &  J.  168,  6  D.  M.  G. 

(b)  Bac.  Abr.     Master  and  Ser-  223. 

vant,  E.  (c)  See  1  K.  &  J.  at  p.  174,  6 

(c)  Carticrif/ht  v.  Hatcley,  1  Ve«.  D.  M.  G.  at  p.  229. 
jun.  292.   Cp.  Indian  Contract  Act, 

C  C 
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Error  as  to      C.  Error  as  to  the  subject-matter. 

^tte*  There  may  be  fundamental  error  concerning  : 

a.  The  specific  thing  supposed  to  be  the  subject  of  the  trans- 
action. 

b.  The  kind  or  quantity  by  which  the  thing  is  described  ;  or 
some  quality  which  is  a  material  part  of  the  description  of  the 
thing,  though  the  thing  be  specifically  ascertained. 

The  question  however  is  in  substance  always  the  same,  and  may 
be  put  in  this  form  :  It  is  admitted  that  the  party  intended  to 
contract  in  this  way  for  something;  but  is  this  thing  that  for 
wliich  he  intended  to  contract  ?  The  rule  governing  this  whole 
class  of  cases  is  fully  explained  in  the  judgment  of  the  Court  of 
Kennedy  Queen's  Bench,  in  the  case  of  Kennedy  v.  Panama,  $c,  Mail 
ijT^Maj]11*  Company  (a).  There  were  cross  actions,  the  one  to  recover 
Company,  instalments  paid  on  shares  in  the  company  as  money  had  and 
received,  the  other  for  a  call  on  the  same  shares.  The  con- 
tention on  behalf  of  the  shareholder  was  "that  the  effect  of 
the  prospectus  was  to  warrant  to  the  intended  shareholders 
that  there  really  was  such  a  contract  as  is  there  represented  (6), 
and  not  merely  to  represent  that  the  company  bona  fide  be- 
lieved it ;  and  that  the  difference  in  substance  between  shares 
in  a  company  with  such  a  contract  and  shares  in  a  company 
whose  supposed  contract  was  not  binding  was  a  difference  in 
substance  in  the  nature  of  the  thing ;  and  that  the  shareholder 
was  entitled  to  return  the  shares  as  soon  as  he  discovered  this, 
quite  independently  of  fraud,  on  the  ground  that  he  had  applied 
for  one  thing  and  got  another"  (c). 

The  Court  allowed  it  to  be  good  law  that  if  the  shares  applied 
for  were  really  different  in  substance  from  those  allotted,  this 
contention  would  be  right.  But  it  is  an  important  part  of  the  ^ 
doctrine,  both  in  our  own  law  and  in  the  civil  law  (d),  that  the 
difference  in  substance  must  be  complete.  In  the  case  of  fraud^ 
a  fraudulent  representation  of  any  fact  material  to  the  contract } 
gives  a  right   of  rescission;  but  the  misapprehension  wliich  I 

(a)  L.  R.  2  Q.  B.  580.  (d)   P.  588,  citing  D.  18.  1.  de 

(b)  A  contract  with  the  post-  cont.  emt.  9,  10,  11.  By  a  clerical 
master-general  of  New  Zealand  on  error  the  fragment  of  Ulpian  (h.  t 
behalf  of  the  Government,  which  L  14)  "Si  aes  pro  auro  veneat>  non 
turned  out  to  be  beyond  his  valet,"  &c,  is  ascribed  to  Paulus  in 
authority.  the  report. 

(c)  Per  Cur.  p.  586. 
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prevents  a  valid  contract  from  being  formed  must  go  to  the  root 
of  the  matter.  In  this  case  the  misapprehension  was  not  such 
as  to  make  the  shares  obtained  substantially  different  from  the 
shares  described  in  the  prospectus  and  applied  for  on  the  faith 
of  that  description.  It  was  at  most  like  the  purchase  of  a  chattel 
with  a  collateral  warranty,  where  a  breach  of  the  warranty  gives 
an  independent  right  of  action,  but  in  the  absence  of  fraud  is  no 
ground  for  rescinding  the  contract  (a). 

In  the  particular  case  of  taking  shares  in  a  company  the^ 
contract  is  not  in  any  case  void,  but  only  voidable  at  the  option 
of  the  shareholder  if  exercised  within  a  reasonable  time  :  this,  ' 
although  in  strictness  an  anomaly,  is  required  for  the  protection  | 
of  the  company's  creditors,  who  are  entitled  to  rely  on  the  register  J 
of  shareholders  (b). 

Wo  also  reserve  for  the  present  the  question  how  the  legal 
result  is  affected  when  the  error  is  due  to  a  representation  made 
by  the  other  party.  The  exposition  of  the  general  principle, 
however,  is  not  the  less  valuable  :  and  we  now  proceed  to  give 
instances  of  its  application  in  the  branches  already  mentioned. 

a.  Error  as  to   the   specific  thing  (in  corpore).     The   most  Sub-^ 
striking  recent  case  of  this  kind  is  Raffles  v.  Wichelhuus  (c).  Eror°l»  '' 
The  declaration  averred  an  agreement  for  the  sale  by  the  plaintiff  corpora 
to  tho  defendants  of  certain  goods,  to  wit,  125  bales  of  Surat  OU8  ,^e 
cotton,  to  arrive  ex  "Peerless"  from  Bombay,  and  arrival  of  the 
goods  by  the  said  ship  :  Breach,  non-acceptance.    Plea,  that  the 
defendants  meant  a  ship  called  the  "Peerless"  which  sailed 
from  P>ombay  in  October,  and  that  the  plaintiff  offered  to  deliver, 
not  any  cotton  which  arrived  by  that  ship,  but  cotton  which 
arrived  by  a  different  ship  also  called  the  "  Peerless  "  and  which 
sailed  from  Bombay  in  December.     The  plea  was  held  good,  for 
"  The  defendant  only  bought  that  cotton  which  was  to  arrive  by 
a  particular  ship  ;"  and  to  hold  that  he  bought  cotton  to  arrive 
in  any  ship  of  that  name  would  have  been  "  imposing  on  the 
defendant   a   contract   different   from   that  which   he   entered 
into  "  (d). 

With  this  may  be  compared  Phillips  v.   Bistolli  (e).     The 

{a)  Street  v.  Blay,  2  R  &  Ad.  456.  (d)  Per  Pollock,  0.  B.  and  Martin, 

\b)  See  cases  cited  p.  390,  infra,         B.  2  H.  &  C.  at  p.  907. 
(c)  2    H.  &   0.  906  ;    83  L.  J.  (e)  2  B.  &  C.  611. 

Ex.  160. 

CC  2 
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principal   question   was   whether  there  had   been   a  sufficient 
acceptance  within  the  Statute  of  Frauds  of  certain  goods  bought 
at  an  auction  :  the  decision  was  that  under  the  circumstances 
this  ought  to  have  been  left  as  a  question  of  fact  to  the  jury, 
and  that  there  must  be  a  new  triaL     The  jury  had  found  that 
there  was  no  mistake  (no  other  question  having  been  left  to 
them) :  and  it  seems  to  have  been  admitted  that  if  there  had 
been  an  innocent  mistake  on  the  part  of  the  buyer  as  to  the  lot 
being  sold  or  the  price  he  was  agreeing  to  give,  there  would  even 
independently  of  the  Statute  have  been  no  contract  (a).    In 
Matins    v.    Freeman    (b)    specific    performance    was    refused 
against    a    purchaser    who    had    bid    for   and    bought    a    lot 
different  from  that  he  intended  to  buy  :  but  the  defendant  had 
acted  with  considerable  negligence,  and  the  question  was  left 
open  whether  there  was  not  a  valid  contract  on  which  "damages 
might  be  recovered  at  law.    The  case  of  Calverley  v.  Williams  (r)\ 
shows  clearly  however  that  the  same  principle  is  fully  recognized  J 
Parcels       by  courts   of   equity.     The  description  of  an  estate   sold   by/ 
included     auction  included  a  piece  which  appeared  not  to  have  been  in  the! 
tod^    "      contemplation  of  the  parties,  and  the  purchaser  was  held  not  to  \ 
be  entitled  to  a  conveyance  of  this  part.     "  It  is  impossible  to  f 
say,  one  shall  be  forced  to  give  that  price  for  part  only,  which  ho  f 
intended  to  give  for  the  whole,  or  that  the  other  shall  be  obliged  ' 
to  sell  the  whole  for  what  he  intended  to  be  the  price  of  a  part  i 

only The  question  is,  does  it  appear  to  have  been  the  J 

common  purpose  of  both  to  have  conveyed  this  part?"  So  in' 
Harris  r.  Harris  v.  Pepperell  (d),  where  the  vendor  had  actually  executed  a 
^eppere  ,  conVcyance  including  a  piece  which  he  had  not  intended  to  sell, 
but  which  the  defendant  maintained  he  had  intended  to  buy :  the 
Master  of  the  Rolls,  acting  in  accordance  with  his  own  former 
decision  in  Garrard  v.  Frankel  (e),  gave  the  defendant  an  option 
to  have  the  whole  contract  annulled  or  to  take  it  in  the  form 
which  the  plaintiff  intended.     The  converse  case  occurred  in 

(a)  The  question  whether  there  is  L.  R  2  C.  P.  625,  629,  that  "the 

an  implied  warranty  of  title  on  a  thing  which  the  defendant  sold  was 

sale  of  chattels  {Eichholz  v.  Bannit-  a  boiler  and  not  a  lawsuit." 

tcr,  17  C.  B.  N.  S.  708,  84  L.  J.  0.  {b)  2  Kee.  25. 

P.  105;  see  Benjamin  on  Sale,  518)  is  (c)  1  Ves.  jun.  210. 

not  without  its  analogy  to  this  class  (d)  5  Eq.  1. 

of  cases.  Cp.  the  judgment  of  Willes  (e)  30  Beav.  445. 
J.  (dissenting)  in  BagueUy  v.  Uavley, 
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Bloomer  v.  Spittle  (a),  where  a  reservation  had  been  introduced 
by  mistake.  The  principle  of  these  cases  seems  to  be  that  the 
Court  will  not  hold  the  plaintiff  bound  by  the  defendant's 
acceptance  of  a  supposed  offer  which  was  never  really  made,  nor 
yet  require  the  defendant  to  accept  the  real  offer  which  was  ^ 
never  effectually  communicated  to  him,  and  which  he  perhaps 
would  not  have  consented  to  accept ;  but  will  put  the  parties  in 
the  same  position  as  if  the  original  offer  were  still  open  (b). 

The  Court  having  come  to  the  conclusion  that  the  parties  did 
not  rightly  understand  each  other,  "  it  is  not  possible  without 
consent  to  make  either  take  what  the  other  has  offered  "  (c). 

The  case  of  Dacre  v.  Gorges  (d),  though  shortly  reported  and 
no  reasons  given  for  the  judgment,  appears  to  belong  to  this  class. 
The  plaintiff  and  others,  tenants  in  common,  had  agreed  upon 
a  partition,  the  allotments  to  be  ascertained  on  a  valuation  by 
surveyors.  Certain  land  to  which  the  plaintiff  was  solely  entitled 
was  by  mistake  included  in  the  valuation  and  in  the  allotment 
made  to  the  plaintiff,  so  that  the  plaintiff  thereby  got  less  than  her 
due  share  of  the  rest.  The  allotments  were  conveyed  according  to 
this  distribution,  and  the  mistake  not  discovered  till  several  years 
later.  Specific  restitution  was  then  impossible,  parts  of  the  other 
allotments  having  been  sold.  But  a  suit  was  instituted  for  a 
money  compensation  against  the  only  one  of  the  other  tenants  in 
common  who  refused  it,  and  it  was  held  a  plain  case  for  relief. 

Obviously  there  was  never  any  agreement  on  the  plaintiff's 
part  to  bo  bound  by  an  allotment  which  treated  her  sole  pro- 
perty as  common  property. 


Similarly,  "  where  the  terms  of  the  contract  are  ambiguous,  Ambigu- 
ous terms 
of  contract 


and  where,  by  adopting  the  construction  put  upon  them  by  the  0U8  termB 


(a)  13  Eq.  427.  did  not  go  to  the  essence  of  the  con- 

(6)  The  correctness  of  these  deci-  tract :   the  correspondence  of   the 

siona  has  been  doubted  (Dart  V.  &  bulk  to  the  sample  was  only  a  col- 

P.  2.  681).     But  Clowtt  v.  Higginson  lateral  term  which  the  purchaser 

(next  note)  and  Leyland  v.  IUing*  might  waive  if  he  chose.    The  ven- 

icorth  (2  D.  F.  J.  252-3)  seem  to  dors,  therefore,  were  at  all  events 

support  them  in  principle,  and  there  not  entitled  to  rescind  the  contract 

is  no  authority  to  the  contrary.    In  unconditionally. 

ScoU  v.  Littledale,  8  B.  &  B.  815,  27  (c)  Clowes  v.  nitjfjinson,  1  Ves.  & 

L.  J.  Q.  B.  201  (a  case  on  an  equit-  B.  524,  535. 

able  plea),  the  point    of    mistake  {d)  2  S.  &  St.  454  :  it  does  not 

(viz.  the  vendors  of  a  specific  cargo  appear  how  the  lapse  of  time  (( leven 

showing    the    purchaser  a    sample  years)  was  explain  3d. 
which  in  fact  was  of  a  different  bulk) 
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plaintiff,  they  would  have  an  effect  not  contemplated  by  the 
defendant,  but  would  compel  him  to  include  in  the  conveyance 
property  not  intended  or  believed  by  him  to  come  within  the 
terms  of  the  contract,"  and  the  plaintiff  refuses  to  have  the  con- 
tract executed  in  the  manner  in  which  the  defendant  is  willing 
to  complete  it,  specific  performance  cannot  bo  granted  (a). 

When  the  purchaser  erroneously  but  not  unreasonably  supposes 
a  portion  of  property  to  be  included  which  is  of  no  considerable 
quantity,  but  such  as  to  enhance  the  value  of  the  whole,  this  is 
a  "  mistake  between  the  parties  as  to  what  the  property  pur- 
chased really  consists  of  "  so  material  that  the  contract  will  not 
be  enforced  (b). 

If  property  not  intended  to  be  sold  is  included  in  a  contract 
for  sale  by  the  ignorance  or  neglect  of  the  vendor's  agent,  a 
court  of  equity  will  not  interfere  either  to  enforce  or  to  rescind 
the  contract  (c). 

As  to  It  has  been  held  in  equity  in  Skills  case  (d)  and  others 

^?*a:       following  it  (e)  that  a  material  variance  between  the  objects  of 
&c  a  company  as  described  in  the  prospectus  and  in  the  memoran- 

dum of  association  will  entitle  a  person  who  has  taken  shares  on 
the  faith  of  the  prospectus  to  say  that  the  concern  actually  started 
is  not  that  in  which  he  agreed  to  become  a  partner,  and  to  have 
Not  ap-  his  name  removed  from  the  register.  But  these  decisions  have 
proved  in  ^>Qen  disproved  of  in  the  House  of  Lords  on  the  ground  that 
"persons  who  have  taken  shares  in  a  company  are  bound  to 
make  themselves  acquainted  with  the  memorandum  of  association, 
which  is  the  basis  upon  which  the  company  is  established  "  (/). 
The  existence  of  this  special  duty  in  the  case  of  persons  taking 
shares  in  companies  (whose  rights  and  liabilities  are  indeed  alto- 

(a)  Boxendole  v.  Scale,  19  Beav.  v.  Turquand,  L.  R  2  H.  L.  325, 

601.  Cp.  per  Lord  Eldon,  Stewart  v.  851.    See  ace  Kent  v.  Freehold  Land 

AlHtton,  1  Mer.  26,  33  ;  and  per  Sir  Co.  3  Ch.  493  ;   Hare's  ca.  4  Ch. 

W.  Grant,  Higginson  v.  Clowes,  15  503  ;  Challis's  ca.  6  Ch.  266 :   all 

Ves.  516,  524.  shewing  that  the  contract  is  in  such 

(6)  Benny  v.  Hancock,  6  Ch.  1, 14.  cases  not  void,  but  only  voidable  at 

(c)  Alvanley  v.  Kinnaird,  2  Mac.  the  option  of  the  shareholder,  which 
&  G.  1,  8.  Cp.  Griffiths  v.  Jones,  15  must  be  exercised  within  a  reason - 
Eq.  279.  able  time.    So,  a  person  who  applies 

(d)  2  D.  J.  S.  544.  for  shares  in  a  company  not  described 

(e)  Webster's  case,  2  Eq.  741 ;  as  limited,  cannot  afterwards  be 
Stewart's  case,  1  Ch.  574  ;  seeLind-  heard  to  say  that  he  did  not  mean 
ley  on  Partnership,  1.  109 — 121.  to  take  shares  in  an  unlimited  com- 

(/)  Per  Lord  Chelmsford,  Oakes      pany  :  Petrel?*  ca.  15  Eq.  250. 
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gether  of  a  peculiar  kind)  is  of  course  quite  consistent  with  the 
general  truth  of  the  principle  now  being  considered. 

It  has  also  been  attempted  to  dispute  the  validity  of  a  transfer  Error 
of  shares  because  the  transferor  had  not  the  shares  corresponding  ^^^^" 
to  the  numbers  expressed  in  the  transfer,  although  he  had  a  suf-  numbers 
ncient  number  of  other  shares  in  the  company ;  but  it  was  held  n^^Jres 
that  the  transferee,  who  had  in  substance  agreed  to  take  fifty  material. 
shares  in  the  company,  could  not  set  up  the  mistake  as  against 
the  company's  creditors  (a).     "  The  numbers  of  the  shares  are 
simply  directory  for  the  purposes  of  enabling  the  title  of  particular 
persons  to  be  traced ;  but  one  share,  an  incorporeal  portion  of  the 
profits  of  the  company,  is  the  same  as  another,  and  share  No.  1 
is  not  distinguishable  from  share  No.  2  in  the  same  way  as  a 
grey  horse  is  distinguishable  from  a  black  horse"  (6). 

/3.  Error  as  to  kind,  quantity,  or  quality  of  the  thing.  Error  as  to 

A  material  error  as  to  the  kind,  quantity,   or  quality  of  a\  in  '    c' 
subject-matter  which  is  contracted  for  by  a  generic  description 
(whether  alone  or  in  addition  to  an  individual  description)  may 
make  the  agreement  void,  either  because  there  was  never  any  r 
real  consent  of  the  parties  to  the  same  thing,  or  because  the  thing ' 
or  state  of  things  to  which  they   consented  does  not  exist  or' 
cannot  be  realized. 

In  Thornton  v.  Kempster  (c)  the  common  broker  of  both  Genus : 
parties  gave  the  defendant  as  buyer  a  sale  note  for  Riga  Rhine  Th°rnt01* 
hemp,  but  to  the  plaintiff  as  seller  a  note  for  St  Petersburg  deem  ster. 
hemp.     The  Court  held  that  "  the  contract  must  be  on  the  one 
side  to  sell  and  on  the  other  side  to  accept  one  and  the  same 
thing "  :  here  "  the  parties  so  far  as  appeared  had  never  agreed 
that  the  one  should  buy  and  the  other  accept  the  same  thing ; 
consequently  there  was  no  agreement  subsisting  between  them." 

This  however  is  perhaps  rather  the  case  of  a  variance  in  terms 
between  the  proposal  and  the  acceptance. 

A  curious  case  of  error  in  quantity  happened  in  Ilenkel  v.  Quantity. 
Pope  (d),  where  by  the  mistake  of  a  telegraph  clerk  an  order 

{a)  In&s  ca.  7  Ch.  485.  Mtdlett,  3  Car.  &  P.  115,  "Dart  V.  & 

(b)   Or  house  No.  2  in  a  street  P.  127. 

from  house  No.  4  in  the  same  street,  (c)  5  Taunt.  786. 

though  of  the  same  description  and  (d)  L.  B.  6  Ex.  7. 
in  equally  good  repair:   Leach  v. 
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intended  to  be  for  three  rifles  only  was  transmitted  as  an  order 
for  fifty.     The  only  point  in  dispute  was  whether  the  defendant 
was  bound  by  the  message  so  transmitted,  and  it  was  held  that 
the  clerk  was  his  agent  only  to  transmit  the  message  in  the 
terms  in  which  it  was  delivered  to  him.      The  defendant  hach 
accepted  three   of    the   fifty   rifles  sent,  and  paid  the   price) 
for    them    into    Court :    therefore    the  question    whether   he1 
was  bound  to  accept  any  did  not  arise,  but  there  is  sufficient! 
authority  to   make  it  very  probable  if  not  certain   that    her 
was  not      For  when  goods  ordered  are    sent   together   with 
goods  not  ordered,   the  buyer   may  refuse  to  accept    any,   at  • 
all  events  "  if  there   is  any  danger  or  trouble  attending  the  ] 
severance  of  the  two  "  (a).  ^ 

Price.  The  principle  of  error  in  quantity  preventing  the  formation  of 

a  contract  is  applicable  to  an  error  as  to  the  price  of  a  thing  sold 
or  hired  (b).  As  there  cannot  be  even  the  appearance  of  a 
contract  when  the  acceptance  disagrees  on  the  face  of  it  with 
the  proposal,  this  question  can  arise  only  when  there  is  an 
unqualified  acceptance  of  an  erroneously  expressed  or  understood 
proposal.  Such  a  case  occurred  in  Webster  v.  Cecil  (c),  where 
the  defendant  sent  a  written  offer  to  sell  property  and  wrote 
£1,100  for  .£1,200  by  a  mistake  in  a  hurried  addition  of  items 
performed  on  a  separate  piece  of  paper,  kept  by  him,  and 
produced  to  the  Court.  On  receiving  the  acceptance  he  dis- 
covered the  mistake  and  at  once  gave  notice  of  it.  Under  these 
circumstances  specific  performance  was  refused :  although  if  the 
origin  of  the  mistake  had  not  been  clear,  or  if  there  had  been 
any  delay  in  giving  notice,  or,  perhaps,  if  it  had  not  appeared, 
as  it  did,  that  the  plaintiff  had  reason  to  know  the  real  value  of 
the  property,  and  therefore  that  the  letter  he  received  could  not 
express  the  defendant's  real  intention,  it  is  conceived  that  the 
defendant  could  not  have  been  heard  to  allege  that  he  did  not 

(a)  Levy  v.  Green,  8  E.  &  B.  575,  in  conformity  with  the  order, 
in  Ex.  Ch.  1  E.  &  E.  969  ;  27  L.  J.  (b)  D.  19.  2.  locati.  52.  Si  decern 
Q.  B.  Ill,  28  ib.  319 ;  per  Byles,  J.  tdbi  locem  fundum,  tu  autem  eiis- 
1  E.  &  E.  at  p.  976  :  and  cp.  Hart  times  qninque  te  conducere,  nihil 
v.  Mills,  15  M.  &  W.  85,  where  a  agitur.  Sed  et  si  ego  minoris  me 
new  contract  was  implied  as  to  part  locare  sensero,  tu  pluriB  te  con- 
of  the  goods  which  was  retained :  but  ducere,  utique  non  pluris  exit  con- 
in  that  case  the  quality  as  well  as  the  ductio  quam  quanti  ego  putavi. 
quantity  of  the  goods  sent  was  not  (r)  30  Beav.  62. 
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mean  what  he  said  (a).  As  usual  in  such  cases,  the  decision  left 
the  legal  rights  of  the  parties  open.  It  is  submitted  however 
that  the  agreement  was  void  at  law. 

But  sometimes,  even  when  the  thing  which  is  the  subject-  Material 
matter  of  an  agreement  is  specifically  ascertained,  the  agreement  attnDute« 
may  be  avoided  by  material  error  as  to  some  attribute  of  the 
thing.  For  some  attribute  which  the  thing  in  truth  has  not 
may  be  a  material  part  of  the  description  by  which  the  thing 
was  contracted  for.  If  this  is  so,  the  thing  as  it  really  is, 
namely  without  that  quality,  is  not  that  to  which  the  common 
intention  of  the  parties  was  directed,  and  the  agreement  is  void. 
An  error  of  this  kind  will  not  suffice  to  make  the  transaction 
void  unless — 

(1)  It  is  such  that  according  to  the  ordinary  course  of  dealing  Conditions 
and  use  of  language  the  difference  made  by  the  absence  of  the  neceraj«y 
quality  wrongly  supposed  to  exist  amounts  to  a  difference  in  transac- 
kind(&);  tiononthis 

(2)  and  the  error  is  also  common  to  both  parties. 

Thus  we  read  "Mensam  argento  coopertam  niihi  ignoranti 
pro  solida  vendidisti  imprudens ;  nulla  est  emtio,  pecuniaque  eo 
nomine  data  condicetur  "  (c).  Again,  "  Si  aes  pro  auro  veneat, 
non  valet"  (d).  "If  a  bar  [is]  sold  as  gold,  but  [is]  in  fact 
brass,  the  vendor  being  innocent,  the  purchaser  may  recover  "  (e). 
This,  however,  is  not  to  be  taken  too  largely.  What  does  pro 
auro,  as  and  for  gold,  imply  as  here  used  %  It  implies  that  the 
buyer  thinks  he  is  buying,  and  the  seller  that  he  is  selling,  a 
golden  vessel :  and  further,  that  the  object  present  to  the  minds 
of  both  parties  as  that  in  which  they  are  trafficking — the  object 
of  their  common  intention — is,  not  merely  this  specific  vessel, 
but  thi3  specific  vessel,  being  golden.  Then,  and  not  otherwise, 
the  sale  is  void. 

(a)  This  statement  would  be  un-  tract  in  a  different  sense  :  see  Pmctll 
qualified  but  for  what  was  said  in  v.  Smith,  14  Eq.  85. 
Wycombe  Hallway  Company  v.  Don-  (b)  Savigny,  Syst.  §  137  (3.  283.) 
ningUm  Hospital,  1  Ch.  268,  273,  by  (c)  D.  18.  1.  de  cont.  emt.  41  §  1. 
an  authority  entitled  to  the  highest  (d)  D.  eod.  tit  14,  cited  and  adop- 
respect.  But  surely  it  cannot  be  ted  by  the  Court  of  Q.  B.  in  Ken- 
true  as  a  general  proposition  that  a  nedy  v.  Panama  Mail,  <L-c.  Co.,  supra. 
purchaser  is  never  to  have  specific  (e)  Per  Lord  Campbell,  C.  J. 
performance  against  a  vendor  who  Gompertz  v.  Bartlett,  2  E.  &  B.  849, 
swears  that  he  understood  the  con-  854,  23  L.  J.  Q.  B.  65. 


common. 
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If  the  seller  fraudulently  represents  the  vessel  as  golden^ 
knowing  that  it  is  not,  the  sale  is  (as  between  them)  not  void< 
but  voidable  at  the  option  of  the  buyer.  For  if  both  parties) 
have  been  in  innocent  and  equal  error  it  would  be  unjust  to  let 
either  gain  any  advantage :  but  a  party  who  has  been  guilty  of 
fraud  has  no  right  to  complain  of  having  been  taken  at  his 
word  ;  and  it  is  conceivable  that  it  might  be  for  the  interest  of 
the  buyer  to  affirm  the  transaction,  as  if  the  vessel  supposed  by 
the  fraudulent  seller  to  be  of  worthless  base  metal  should  turn  out 
to  be  a  precious  antique  bronze.  Probably  the  results  are  the  same 
if  the  buyer's  belief  is  founded  even  on  an  innocent  representation 
made  by  the  seller.  This  seems  to  be  assumed  by  the  language 
of  the  Court  in  Kennedy  v.  Panama,  $c.  Mail  Company  (a). 
We  shall  recur  to  this  point  presently.  Or  in  an  ordinary  case"" 
the  buyer  may  choose  to  treat  the  seller's  affirmation  as  a 
warranty,  and  so  keep  the  thing  and  recoverthe  difference  in  value. 

Again,  if  the  sale  of  the  specific  vessel  is  made  in  good  faithN 
with  a  warranty  of  its  quality,  the  vendor  must  compensate  the/ 
purchaser  for  breach  of  the  warranty,  but  the  sale  is  not  even  T 
voidable.     For  the  existence  of  a  separate  warranty  shows  that-' 
the  matter  of  the  warranty  is  not  a  condition  or  essential  part  of 
the  contract,  but  the  intention  of  the  parties  was  to  transfer  the 
property  in  the  specific  chattel  at  all    events.     Whether  *T\ 
particular  affirmation  as  to  the  quality  of  a  specific  thing  sold  be  / 
only  a  warranty,  or  the  sale  be  "  conditional,  and  to  be  null  if 
the  affirmation  is  incorrect,"  is  a  question  of  fact  to  be  determined 
by  the  circumstances  of  each  case  (b). 

Error  Accordingly,  when  the  law  is  stated  to  be  that  "  a  party  is  not 

must  be      bound  to  accept  and  pay  for  chattels,  unless  they  are  really  such 
as  the  vendor  professed  to  sell,  and  the  vendee  intended  to 

(a)  L  R  2  Q.  B.  580, 587,  p.  886,  exposition  of  so-called  error  in  tub- 
supra,  stantia  in  §§  187,  138,  (8.  276,  sqq.) 

(b)  SeeperWightman,J.(rur?wyv.  deserves  careful  study.  Of  course 
TPomcra&y,4E.&B.188,142,24L.J.  the  conclusions  in  detail  are  not 
Q.  B.  46 :  the  cases  collected  in  the  always  the  same  as  in  our  law  :  and 
notes  to  Cutter  v.  Powell,  2  Sm.  L.  C.  the  fundamental  difference  in  the 
27 :  Beyworih  v.  Hutchinson,  L.  R.  rules  as  to  the  actual  transfer  of 
2  Q.  B.  447 :  Azimar  v.  Casella,  L.  property  in  goods  sold  (as  to  which 
R.  2  0.  P.  431,  677.  The  Koman  see  Blackburn  on  the  Contract  of 
law  is  the  same  as  to  a  sale  with  Sale,  Part  2,  Ch.  3)  must  not  be 
warranty  :  D.  19. 1.  de  act.  emt  21  §  overlooked.  But  this  does  not  affect 
2.  expld.  by  Savigny,  Syst.  8.  287.  the  usefulness  and  importance  of  the 
The  whole  of  Saviemy's  admirable  general  analogies. 
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buy  "  (a),  the  condition  is  not  alternative  but  strictly  conjunctive. 
A  sale  is  not  void  merely  because  the  vendor  professed  to  sell, 
or  the  vendee  intended  to  buy,  something  of  a  different  kind) 
It  must  be  shown  that  the  object  was  in  fact  neither  such  as  ther 
vendor  professed  to  sell  nor  such  as  the  vendee  intended  to  buy.  I 
And  so  in  the  case  supposed  the  sale  will  not  be  invalidates 
by  the  mistake  of  the  buyer  alone,  if  he  thinks  he  is  buying 
gold;  not  even  if  the  seller  believes  him  to  think  so,  and  does 
nothing  to  remove,  the  mistake,  provided  his  conduct  does  not 
go  beyond  passive  acquiescence  in  the  self-deception  of  the 
buyer.     In  a  late  case  (b)  where  the  defendant  bought  a  parcel  Smith  r. 
of  oats  by  sample  believing  them  to  be  old  oats,  and  sought  to     ug  **' 
reject  them  when  he  found  they  were  new  oats,  it  was  held  that 
"  a  belief  on  the  part  of  the  plaintiff  that  the  defendant  was 
making  a  contract  to  buy  the  oats  of  which  he  offered  him  a 
sample  under  a  mistaken  belief  that  they  were  old  would  not 
relieve  the  defendant  from  liability  unless  his  mistaken  belief 
was  induced  by  some  misrepresentation  of  the  plaintiff  or  con- 
cealment by  him  of  a  fact  which  it  became  his  duty  to  com-  % 
municate.     In  order  to  relieve  the  defendant  it  was  necessary 
that  the  jury  should  find  not  merely  that  the  plaintiff  believed 
the  defendant  to  believe  that  he  was  buying  old  oats,  but  that 
he  believed  the  defendant  to  believe  that  he,  the  plaintiff,  was 
contracting  to  sell  old  oats.1'     "  There  is  no  legal  obligation  on  the 
vendor  to  inform  the  purchaser  that  he  is  under  a  mistake  not 
induced  by  the  act  of  the  vendor"  (c) ;  and  therefore  the  question 
is  whether  we  have  to  do  merely  with  a  motive  operating  on 
the  buyer  to  induce  him  to  buy,  or  with  one  of  the  essential 
conditions  of  the  contract  (d).    "  Videamus,  quid  inter  ementem 
et  vendentem  actum  sit "  (e) :  "  the  intention  of  the  parties 
governs  in  the  making  and  in  the  construction  of  all  con- 
tracts11 (/) :  this  is  the  fundamental  rule  by  which  all  questions, 

(a)  Per.  Cur.  HaU  v.  Conder,  2  be  on  the  part  of  the  vendor  igno- 
C.  B.  N.  S.  22,  41,  26  L.  J.  C.  P.  ranee,  passive  knowledge,  or  even 
138, 143.  actual  fraud :  the  sale  being  wholly 

(b)  Smith  v.  Hughes,  L.  R  6  Q.  void  in  any  case. 

B.  597 :  per  Cockburn,  C.  J.  p.  603  ;  (c)  Ibid,  per  Blackburn,  J.  p.  607. 

per  Hannen,  J.  p.  610.    The  some-  (d)  Ibid,  per  Cockburn,  0.  J. 

what  refined  distinction  here  taken  (e)  Julianus  in  D.  18. 1.  de  cent, 

does  not  seem  to  exist  in  the  civil  emt.  41  pr. 

law.    D.  19.  1.  de  act  emt  11.  §  5 :  (/)  Per  Our.  Jkinnerman  v.  White, 

Savigny,  3.  293,  according  to  whom  10  C.  B.  N.  S.  844,  860,  31  L.  J. 

it  makes  no  difference  whether  there  C.  P.  28,  32. 


396  CHAP.    VIII.    MISTAKE. 

even  the  most  refined,  on  the  existence  and  nature  of  a  contract 
must  at  last  come  to  be  decided. 

Cox  *.  Another  curious  case  of  this  class  is  Cox  v.  Prentice  (a).     The 

declaration  contained  a  count  in  assumpsit  as  on  a  warranty,  and. 
the  common  money  counts.  The  nature  of  the  material  facts 
will  sufficiently  appear  by  the  following  extract  from  the 
judgment  of  Bayley,  J. : — 

u  What  did  the  plaintiffs  bargain  to  buy  and  the  defendants  to 
sell  ?  They  both  understand  [sic]  that  the  one  agreed  to  buy  and 
the  other  to  sell  a  bar  containing  such  a  quantity  of  silver  as  should 
appear  by  the  assay,  and  the  quantity  is  fixed  by  the  assay  and  paid 
for  ;  but  through  some  mistake  in  the  assay  the  bar  turns  out  not 
to  contain  the  quantity  represented  but  a  smaller  quantity.  The 
plaintiff  therefore  may  rescind  the  contract  and  bring  money  had 
and  received,  having  offered  to  return  the  bar  of  silver." 

And,  by  Dampier,  J.  : — "  The  bargain  was  for  a  bar  of  silver 
of  the  quality  ascertained  by  the  assay-master,  and  it  is  not  of 
that  quality.  It  is  a  case  of  mutual  error."  These  judgments 
went  farther  than  was  necessary  to  the  decision  (b),  for  a 
verdict  had  been  taken  only  for  the  difference  in  value. 

Cases  of         It  is  important  to  distinguish  from  the  cases  above  considered 

""■" .  A.     another  class  where  persons  who  have  contracted  for  the  pur- 
descnption  *  r 

on  sales  of  chase  of  real  property  or  interests  therein  have  been  held 
J^Grtv  dfe  enti^e(l  at  law  (c)  as  well  as  in  equity  (d)  to  rescind  the  contract 
languished,  on  the  ground  of  a  misdescription  of  the  thing  sold  in  some 
particular  materially  affecting  the  title,  quantity,  or  enjoyment 
of  the  estate.  In  some  of  these  cases  language  is  used  which, 
taken  alone,  might  lead  one  to  suppose  the  agreement  absolutely 
void;  and  in  one  or  two  (e.g.  Torrance  v.  Bolton)  there  is 
some  real  difficulty  in  drawing  the  lino.  But  they  really  belong 
to  the  head  of  Misrepresentation,  or  else  (which  may  be  the 

(a)  3  M.  &  S.  344.  (c)  Flight  v.  Booth,  1  Bing.  N.  C. 

(b)  And  certainly  farther  than  370,  Phillips  v.  Caldcleugh,  L.  R  4 
the  civil  law  :  see  D.  18. 1.  de  cont.       Q.  B.  159. 

emt.  14,  where  though  a  bracelet  (d)  Stanton  v.  TaUcrtall,  1  Sm.  & 

"  quae  anrea  dicebatur  "  should  be  G.  529,  Earl  of  Durham  v.  Legara\ 

found  "magna  ex  parte  aenea,"  yet  34  Beav.  611,  Torrance  v.  Bolton,  8 

"  ven&tionem  esse  constat  ideo,  quia  Ch.  118.     See  authorities  collected 

auri  aliquid  habuit."  in  Bart,  V.  &  P.  126. 
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sounder  view  where  applicable)  (a)  are  cases  where  the  contract 
is  rather  broken  than  dissolved.  A  man  is  not  bound  to  take 
a  house  or  land  not  corresponding  to  the  description  by  which 
lie  bought  it  any  more  than  he  is  bound  to  accept  goods  of  a 
different  denomination  from  what  he  ordered,  or  of  a  different 
quality  from  the  sample.  Mistake  or  no  mistake,  the  vendor 
has  failed  to  perform  his  contract.  The  purchaser  may  say  :  "You 
offered  to  sell  me  a  freehold  :  that  means  an  unincumbered  free- 
hold, and  I  am  not  bound  to  take  a  title  subject  to  covenants"  (b)  : 
or,  "  You  offered  to  sell  an  absolute  reversion  in  fee  simple  :  I 
am  not  to  be  put  off  with  an  equity  of  redemption  and  two  or 
three  Chancery  suits  (c).  I  rescind  the  contract  and  claim  back 
my  deposit."  Cases  of  this  kind,  therefore,  are  put  aside  for  the 
present. 

Again,  an  agreement  is  void  if  it  relates  to  a  subject-mattenSubject- 
contemplated  by  the  parties  as  existing  but  which  in  fact  doesPat1*:rtf  ot 
not  exist.  Herein,  as  before,  everything  depends  on  the  intenfence. 
tion  of  the  parties,  and  the  question  is  whether  the  existence  < 
the  thing  contracted  for  was  or  was  not  presupposed  as  essen- 
tial to  the  agreement  (ft).  No  precise  rule  can  be  laid  down  for 
answering  this  question,  though  typical  cases  may  be  stated  by 
way  of  illustration.  We  cannot  do  better  than  begin  with  the  niustra- 
rule  and  illustrations  as  given  in  the  Indian  Contract  Act, tion8- 
adding  the  principal  authorities  in  support  of  the  several  posi- 
tions.    The  main  part  of  s.  20  is  as  follows  : 

Where  both  the  parties  to  an  agreement  are  under  a  mistake  injian 
as  to  a  matter  of  fact  essential  to  the  agreement,  tho  agreement  Contract 
is  void.  Act,,.  20. 

The  illustrations  are  these  : — 

a.  A.  agrees  to  sell  to  B.  a  specific  cargo  of  goods  supposed 
to  be  on  its  way  from  England  to  Bombay.     It  turns  out  that, 

(a)  The  difference  is  purely  theo-  one    cannot    compare     a    specific 

retical ;  for  if  it  be  an  actual  breach  sale    of    land     to    a    non-specific 

of  contract  the  purchaser  can  re-  sale   of   goods  :    but  the    contract 

cover  only  nominal  damages  :  Bain  is  not  merely  to  sell  specific  land, 

v.  Fothcrgill,  L.  R   7  H.  L.  158,  but  to  give  a  certain  kind  of  title.  ' 

confirming  Flureau  v.  Thornhill,  2  (6)  Philips  v.  Caldcleuah,  L.  R  4 

W.   Bl.   1078.     The  analogy  Bug.  Q.  B.  159. 

geated  in  the  text  should  perhaps  be  (f)  Torrance  v.  Bolton ,  8  Ch.  118  : 

confined  to  cases  where  the  mis-  see  at  p.  124. 

description  goes  to  matter  of  title  :  (d)  Op,  Story,  Eq.  Jur.  §  142. 
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Couturier 
v.  Hastie. 


Same  prin- 
ciple ap- 
plied to 
sale  of 
shares. 


To  annui- 
ties and 
life  in- 
terest?. 


before  the  day  of  the  bargain,  the  ship  conveying  the  cargo  had 
been  cast  away  and  the  goods  lost.  Neither  party  was  aware  of 
these  facts.     The  agreement  is  void. 

This  was  in  substance  the  decision  of  the  House  of  Lords  in 
Couturier  v.  Hastie  (a),  which  is  always  regarded  as  the  leading 
case  on  this  head. 

b.  A.  agrees  to  buy  from  B.  a  certain  horse.  It  turns  out 
that  the  horse  was  dead  at  the  time  of  the  bargain,  though  neither 
party  was  aware  of  the  fact     The  agreement  is  void  {b). 

In  like  manner  a  sale  of  shares  in  a  company  will  not  be 
enforced  if  at  the  date  of  the  sale  a  petition  for  winding  up  has 
been  presented  of  which  neither  the  vendor  nor  the  purchaser 
knew  (c).  But  the  ignorance  of  the  buyer  only  in  similar 
circumstances  docs  not  of  itself  invalidate  the  sale.  It  seems 
however  that  the  sale  would  be  voidable  on  the  ground  of  fraud  if 
the  seller  knew  of  the  buyer's  ignorance,  but  that  such  knowledge 
should  be  distinctly  and  completely  alleged  (d).  An  agreement 
to  take  new  shares  in  a  company  which  the  company  has  no 
power  to  issue  is  also  void,  and  money  paid  under  it  can  be 
recovered  back  (e). 

c.  A.  being  entitled  to  an  estate  for  the  life  of  B.  agrees  to 
sell  it  to  C.     B.  was  dead  at  the  time  of  the  agreement,  but 
both  parties  were   ignorant   of  the  fact.     The   agreement   is' 
void.     This  was  so  held  at  law  in  Strickland  v.  Turner  (/). 
There,  at  the  date  when  the  sale  of  a  life  annuity  was  com-  ^ 
pleted,  the  life  had  dropped  unknown  to  both  vendor  and 
purchaser:    it  was  held   that  the  purchase  money  might  be 
recovered  back  as  on  a  total  failure  of  consideration.     So  in/ 
Hitchcock  v.  Giddings  (g)  a  remainderman  in  fee  expectant  on 
an  estate  tail  had  sold   his  interest,  a  recovery  having  been 


(a)  5  H.  L.  C.  673. 

(b)  Potbier,  Control  de  Vente,  §  4, 
cited  5ELO.  678,  says  :  "Si 
done,  ignorant  que  mon  cheval  est 
mort,  je  le  vends  a  quelqu'un,  il  n'y 
aura  pas  un  contrat  de  vente,  faute 
d'une  chose  qui  en  soit  l'objet."  Cp. 
Code  Civ.  1601.  "  Si  au  moment  de 
la  vente  la  chose  vendue  e'tait  pe*rie 
en  totality  la  vente  serait  nulle : "  = 
Italian  Code,  1461. 

(c)  Emmer ion's  ca.  1  Ch.  433,  expld. 


3  Ch.  391,  per  Page  Wood,  L.  J. 

(d)  Bowman  v.  Rudge,  L.  It.  3 
Q.  B.  689,  697. 

(e)  Batik  of  Hindustan  v.  Alison, 
L.  R.  6  C.  P.  54,  in  Ex.  Ch.  »6.  222; 
Ex  parte  Alison,  15  Eq.  394,  9  Cb. 
1,  24  ;  Ex  parte  Campbell,  &c.  16 
Eq.  417,  9  Ch.  1,  12 ;  and  see 
Lindley,  2.  1381. 

(/)  7  Ex.  208,  22  L.  J.  Ex.  115. 
ig)  4  Pri  (Ex.  in  Eq.)  135. 
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already  suffered  unknown  to  the  parties :  a  "bond  given  to  secure 
the   purchase   money  was    set    aside.      "  Both    parties    (said 
Richards,  C.  B.)  at  the  time  of  the  contract  treated  on  the  sup- 
position that  a  recovery  had  not  then  been  suffered  .    .    .  they 
agreed  for  the  sale  of  the  remainder  subject  to  the  subsequent 
possible  contingency  of  there  being  no  (sic:  qu.  a)  recovery 
suffered."     More  recently,  in  Cochrane  v.  Willis  (a),  an  agree- » 
ment  had  been  made  between  a  remainderman  and  the  assignee 
of  a  tenant  for  life  of  a  settled  estate,  founded  on  the  assignee's 
supposed  right  to  cut  the  timber.     The  tenant  for  life  was  in  .- 
fact  dead  at  the  date  of  the  agreement.     The  Court  refused  to 
enforce  it,  as  having  been  entered  into  on  the  supposition  that '  * 
the  tenant  for  life  was  alive,  and  only  intended  to  take  effect  on , 
that  assumption.     So  a  life  insurance  cannot  be  revived  by  the 
payment  of  a  premium  within  the  time  allowed  for  that  purpose 
by  the  original  contract,  but  after  the  life  has  dropped  unknown 
to  both  insurers  and  assured,  although  it  was  in  existence  when 
the  premium  became  due,  and  although  the  insurers  have  waived 
proof  of  the  party's  health,  which  by  the  terms  of  renewal  they 
might  have  required  :  the  waiver  applies  to  the  proof  of  health 
of  a  man  assumed  to  be  alive,  not  to  the  fact  of  his  being 
alive  (b). 

The  case  of  Bingliam  v.  Bingham  (c),  which  was  relied  on  in  Purchase 
the  argument  of  Cochrane  v.  Willis  and  in  the  judgment  of  Turner  °£S3?ei*3r 
L.  J.,  must  be  considered  as  belonging  to  this  class.     As  in  one's  own. 
Cochrane  v.    Willis   the   substance   of    the  facts  was  that  a  ^g^r' 
purchaser  was  dealing  with  his  own  property,  not  knowing  that 
it  was  his.     This   consideration  seems   to  remove  the  doubt 
expressed  by  Story  (d),  who  criticizes  it  as  a  case  in  which  relief  i 
was  given  against  a  mere  mistake  of  law.     But,  with  all  respect  I 
for  that  eminent  writer,  his  objection  is  inapplicable.     For  the  ' 
case  does  not  rest  on  mistake  as  a  ground  of  special  relief  at  all. 
There  was  a  total  failure  of  the  supposed  subject-matter  of  the 
transaction,  or  perhaps  we  should  rather  say  it  was   legally 
impossible.     We  have  already  pointed  out  the  resemblance  of 
this  class  of  eases  to  some  of  those  considered  in  the  last  chapter. 

(a)  1  Ch.  58.  (c)  1  Vee.  Sr.  126,  Belt's  supp. 

\b)   Pritchard  v.  Merchants3  Life  79. 

Assurance  Society,  3  C.  B.  N.  S.  622,  (d)  Eq.  Jurisp.  §  124. 
27  L.  J.  C.  P.  109. 
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The  one  party  could  not  buy  what  was  his  own  already,  nor 
could  the  other  (in  the  words  of  the  judgment  as  reported)  be 
allowed  "  to  run  away  with  the  money  in  consideration  of  the 
sale  of  an  estate  to  which  he  had  no  right "  (a).  So  we  find  it 
treated  in  the  Koman  law  quite  apart  from  any  question  of 
mistake,  except  as  to  the  right  of  recovering  back  money  paid 
under  the  agreement.  A  stipulation  to  purchase  one's  own 
property  is  "  naturali  ratione  inutilis  "  as  much  as  if  the  thing 
were  destroyed,  or  not  capable  of  being  private  property  (6). 

Such  an  agreement  is  naught  both  at  law  and  in  equity, 
without  reference  to  the  belief  or  motive  which  determined  it.     * 

Moreover  the  difficulty  was  cleared  up  by  Lord  Westbury, 
though  not  quite  on  this  broad  ground,  in  a  recent  case  exactly 
similar  in  principle.  In  Cooper  v.  Phibbs  (c)  A.  agreed  to  take 
a  lease  of  a  fishery  from  B.,  on  the  assumption  that  A.  had  no 
estate  and  B.  was  tenant  in  fee.  Both  parties  were  mistaken  at 
the  time  as  to  the  effect  of  a  previous  settlement ;  and  in  truth 
A.  was  tenant  for  life  and  B.  had  no  estate  at  all  It  was  held 
that  this  agreement  was  invalid.  Lord  "Westbury  stated  the 
ground  of  the  decision  as  follows: — "The  result  therefore  is 
that  at  the  time  of  the  agreement  for  the  lease  which  it  is  the 
object  of  this  petition  (d)  to  set  aside,  the  parties  dealt  with  one 
another  under  a  mutual  mistake  as  to  their  respective  rights. 
The  petitioner  did  not  suppose  that  he  was,  what  in  truth  ho 
was,  tenant  for  life  of  the  fishery.  The  other  parties  acted 
under  the  impression  given  to  them  by  their  father  that  he 
(their  father)  was  the  owner  of  the  fishery  and  that  the  fishery 
had  descended  to  them.  In  such  a  state  of  things  there  can  be 
no  doubt  of  the  rule  of  a  court  of  equity  with  regard  to  the 
dealing  with  that  agreement.  It  is  said  *  Ignorant ia  juris  hand 
excusat';  but  in  that  maxim  the  word  'jus?  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the  country. 
But  when  the  word  'jus'  is  used  in  the  sense  of  denoting  a 
private  right,  that  maxim  has  no  application.     Private  right 

sciens,  sive  ignorans   emi;   Bed   si 
ignorans  emi,  quod  solvero  repetere 
potero,  quia  nulla  obligatio  fuit : 
D.  18.  1.  de  cont  emt  16  pr. 

(c)  L.R.2H.  L.  149. 

{d)  A  Cause  Petition  in  the  Irish 
Court  of  Chancery. 


(a)  The  case  is  considered,  among 
other  authorities,  and  upheld  on  the 
true  ground,  in  Stewart  v.  Stewart,  6 
CL  &  F.  at  p.  968. 

(b)  GaiusinD.  44.  7.de.  obi.  et  act. 
1  §  1 0.  Suae  rei  emtio  non  valet,  siye 
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of  ownership  is  a  matter  of  fact ;  jt  may  be  the  result  also  of 
matter  of  law;  but  if  parties  contract  under  a  mutual  mistake 
and  misapprehension  as  to  their  relative  and  respective  rights, 
the  result  is  that  that  agreement  is  liable  to  be  set  aside  as 
having  proceeded  upon  a  common  mistake.  Now  that  was  the 
case  with  these  parties — the  respondents  believed  themselves  to 
be  entitled  to  the  property,  the  petitioner  believed  that  he  was 
a  stranger  to  it,  the  mistake  is  discovered  and  the  agreement 
cannot  stand  "  (a). 

The  principle  here  laid  down  also  covers  Broughton  v.  Hutt  (b).  Brighton 
There  the  heir  at  law  of  a  shareholder  in  a  company  joined  with 
several  other  shareholders  in  giving  a  deed  of  indemnity  to  the 
directors,  believing  that  the  shares  had  descended  to  him  as  real 
estate,  whereas  they  were  personal  estate.  The  deed  was  held 
to  be  void  as  against  him  in  equity  at  all  events,  and  probably 
at  law.  "  The  plaintiff  never  intended  to  be  bound  unless  he 
was  a  shareholder,  and  the  defendants  never  intended  him  to  be 
bound  unless  he  was  so."  Here  the  mistake  was  plainly  one  of 
fact  within  Lord  Westbury's  definition,  namely  as  to  the  character 
of  the  shares  by  the  constitution  of  the  particular  company.  It 
is  submitted,  however,  that  an  erroneous  fundamental  assumption 
made  by  both  parties  even  as  to  a  general  rule  of  law  might  well 
prevent  any  valid  agreement  from  being  formed  (c). 

In  the  same  way  an  agreement  to  assign  a  lease  for  lives  would  Ausigii- 
bo  Inoperative  if  all  the  lives  had  dropped  unknown  to  the  ]eage  for 
parties.     But  the  only  thing  wlrich  the  parties  can  here  be  ^ves. 
supposed,  in  the  absence  of  express  condition  or  warranty,  to 
assume  as  essential  is  that  the  lease  is  subsisting,  that  is,  that  at 
least  one  of  the  lives  is,  not  that  they  all  are  still  in  existence. 
Where  the  assignor  of  a  lease  for  the  lives  of  A.,  B.,  and  C./N 
expressly  covenanted  with  the  assignee  that  the  lease  was  a 
subsisting  lease  for  the  lives  of  A.  B.  and  C.  and  the  survivors 
and  survivor  of  them,  this  was  held  to  be  only  a  covenant  that  ( 
the  lease  was  subsisting,  and  not  that  all  the  lives  were  in  being 
at  the  date  of  the  assignment  (d).     That  is,  his  contract  wa$/ 
interpreted,  according  to  the  general  practice  and  understanding 

(a)  L.  R.  2  H.  L.  170.  Riiss.  *  My.  614. 

(b)  3  De  G.  k  J.  501.  {d)  Coates  v.  Collins,  LR6Q. 

(c)  Op.   M'Carthy    v.   Deeaix,  2      B.  469,  in  Ex.  Ch.  7  Q.  B.  144. 
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of  conveyancers,  as  a  contract  to  transfer  an  existing  lease  for 
three  lives,  not  necessarily  a  lease  for  three  lives  all  existing. 

ltesultfl  If  in  any  state  of  things  otherwise  resembling  those  just  now 

one°partyy  discussed  we  find,  instead  of  ignorance  of  the  material  fact  on 
is  ignorant  both  sides,  ignorance  on  the  one  side  and  knowledge  on  the  other, 
material  ^ien  ^e  matter  has  to  be  treated  differently.  Suppose  A.  and  B. 
fact.  are  the  contracting  parties ;  and  let  us  denote  by  X.  a  fact  or  state 

of  facts  materially  connected  with  the  subject-matter  of  the  con- 
tract, which  is  supposed  by  A.  to  exist,  but  which  in  truth  does 
not  exist,  and  is  known  by  B.  not  to  exist  Then  we  have  to 
ask  these  questions. 

1.  Does  A.  intend  to  contract  only  on  the  supposition  that 
X.  exists?  which  may  be  put  in  another  way  thus:  If  A's 
attention  were  called  to  the  possibility  of  his  belief  in  the 
existence  of  X.  being  erroneous,  would  he  require  the  contract  to 

,  be  made  conditional  on  the  existence  of  X.  9 

2.  If  so — Does  B.  know  that  A.  supposes  X.  to  exist  % 

3.  If  B.  knows  this — Does  he  also  know  that  A.  intends  to 
contract  only  on  that  supposition  ? 

If  the  answer  to  any  one  of  these  questions  is  in  the  negative, 
it  seems  there  is  a  binding  contract  (a).  But  it  is  to  be  observed 
that  a  negative  answer  to  the  second  question  will  generally 
require  strong  evidence  to  establish  it,  and  that  if  this  question 
be  answered  in  the  affirmative,  an  affirmative  answer  to  the 
third  question  will  often  follow  by  an  almost  irresistible  infer- 
ence. Thus  if  a  purchaser  of  a  reversionary  interest  subject 
to  prior  life  interests  knows  that  one  of  these  has  ceased,  and 
nothing  is  said  about  it  at  the  time  of  the  contract,  then  the 
purchaser  can  hardly  expect  anybody  to  believe  either  that  he 
himself  overlooked  the  material  importance  of  that  fact,  or 
that  he  was  not  aware  of  the  vendor's  ignorance  of  it,  or  that  he 
supposed  that  the  vendor  would  not  treat  it  as  material  (b).  So 
in  the  case  already  cited  (c)  of  the  sale  of  shares  after  a  petition 
for  the  winding  up  of  the  company  had  been  presented  it  seems 
that  a  distinct  allegation  in  the  pleadings  that  the  seller  knew 
of  the  buyer's  ignorance  of  that  fact  would  have  been  sufficient 
to  constitute  a  charge  of  fraud. 

(a)  Smith  v.  Hughes,  L.R6Q.       169. 
B.  597,  supra,  p.  395.  %  (c)  Bowman  v.  Rudge,  L.  B.  8  Q. 

^6)    See  Turner  v.  ffarveyt  Jac.      B.  689. 
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If  the  questions  above  stated  be  all  answered  in  the  affirma- 
tive, either  by  positive  proof  or  by  probable  and  uncontradicted 
presumption  from  the  circumstances,  then  it  may  be  considered 
either  that  the  case  becomes  one  of  fraud,  or  at  least  that  the 
party  who  knew  the  true  state  of  the  facts,  and  also  knew  the 
other  party's  intention  to  contract  only  with  reference  to  a 
supposed  different  state  of  facts,  is  precluded  from  denying  that  he 
understood  the  contract  in  the  same  sense  as  that  other,  namely  as 
conditional  on  the  existence  of  the  supposed  state  of  facts. 

On  a  similar  principle  (as  we  have  already  mentioned  incf^Funda- 
dentally)  it  is  certain  that  where  fundamental  error  of  one  party/  j^r 
is  caused  by  a  fraudulent  misrepresentation,  and  probable  that[duced  by 
where  it  is  caused  by  an  innocent  misrepresentation  on  the  partjtraSSoo! 
of  the  other,  that  other  is  estopped  from  denying  the  validityl 
of  the  transaction  if  the  party  who  has  been  misled  thinks  fiy 
to  affirm  it. 

Does  it  follow  that  the  contract  is  in  its  inception  not  void,") 
but  voidable  at  the  option  of  the  party  misled  t    Not  so :  for  7 
the  fraud  or  negligence  of  the  other  must  not  put  him  in  any 
worse  position  as  regards  third  persons.     These,  if  the  trans- 
action be  simply  voidable,  are  entitled  to  treat  it  as  valid  until 
rescinded,  and  may  acquire  indefeasible  rights  under  it :  if  it  be 
void  they  can  acquire  none,  however  blameless  their  own  part 
in  the  matter  may  be  (a).     Thus  there  is  a  real  difference  between  j 
a  contract  voidable  at  the  option  of  one  party  and  a  void  agree-( 
ment  whose  nullity  the  other  is  estopped  as  against  him  from ; 
asserting.     In  the  case  of  contracts  to  take  shares  in  companies^ 
an  anomaly  is  admitted,  as  we  have  seen,  for  reasons  of  special 
necessity  and  the  contract  is  treated  as  at  most  voidable.     But 
even  here  there  must  be  an  original  animus  contrahendi  to  this 
extent,  that  the  shareholder  was   minded   to   have   shares   in 
some  company.     An  application  for  shares  signed  in  absolute 
ignorance   of  its  true   nature  and   contents,  like   the   bill   in  ' 
Foster  v.  MacKinnon  (a),  could  not  be  the  foundation   of  a 
binding  contract  to  take  shares.     An  allotment  in  answer  to  ' 
such  application  would  be  a  mere   proposal,  and   whether  it 
were  accepted  or  not  would   have  to   be  determined   by   the 
ordinary  rules  of  law  in  that  behalf  (see  Ch.  I). 

(a)  Foster  v.  Mackinnon,  L.  R.  4  C.  P.  704,  supra,  p.  375. 
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Rule  in  We  may  finally  call  attention  to  a  rule  of  the  law  concerning 

HHi  kao   sa*es  ky  s^pte  which  has  some  analogy  to  the  rules  governing 
as  to  sale    this  last  class  of  void  agreements.     The  rule  in  question  may 
by  sample.  -^  g^^gd  ^  ^fr#  Benjamin  has  pointed  out)  from  Heilbutt  v. 
Hickson  (a)  and  is  to  this  effect:    "If  a  manufacturer  agrees\ 
to  furnish  goods  according  to  sample,  the  sample  is  to  be  con-( 
sidered  as  if  free  from  any  secret  defect  of  manufacture  not[ 
discoverable  on  inspection  and  unknown  to  both  parties."  J 

Here  we  have  a  common  error  as  to  a  material  fact,  namely  the 
character  of  the  sample  itself  by  which  the  character  of  the 
bulk  is  to  be  tested.  But  it  is  possible  to  put  the  parties  in  the 
same  position  as  if  their  erroneous  assumption  had  been  correct, 
and  therefore  their  contract,  instead  of  being  avoided,  is  upheld 
according  to  their  true  intention,  i.e.  as  if  the  sample  had  been 
what  they  both  supposed  it  to  be.  If  they  had  themselves 
discovered  the  mistake  in  time  they  would  have  made  the  same 
contract  with  reference  to  a  proper  sample  in  place  of  the 
defective  one.  The  result  is  thus  the  converse  of  that  which 
occurs  when  the  error  goes  to  the  matter  of  the  whole  agreement, 
as  in  the  cases  we  have  been  considering. 

Rights  and  It  appears  from  the  authorities  which  have  been  adduced  that 
of  party  one  w^°  k*18  been  party  to  an  apparent  agreement  which  is  void 
to  a  void  )>y  reason  of  fundamental  error  has  several  courses  open  to  him. 
agreemen .  ^  ma^  avoid  the  transaction,  or  rather  assert  its  nullity  from 
the  beginning,  in  several  ways. 

a.  As  defendant  at  law  when  the  other  party  seeks  to  enforce 
an  alleged  executory  agreement.  Arid  this,  it  seems  in  principle, 
and  the  authorities  warrant  us  in  saying,  was  properly  done 
under  the  forms  of  Common  Law  procedure  by  a  general 
traverse  (b)  rather  than  by  special  pleading  (c).     That  is,  the 


(a)  L.  R»  7  C.  P.  438  ;  Benjamin  facts  shewing  that  there  was  no  con- 
on  Sale,  538.  tract  were  specially  pleaded.     Qil 

(b)  E.g.,  Fotter  v.  Mackinnont  li.  R.  if  this  was  necessary.    See  Perez  v. 

4  C.  P.  704  (but  where,  as  in  this  OUaga,  11  Ex.  506,  25  L.  J.  Ex.  65, 
case,  there  is  also  a  question  of  fraud,  where  the  Court,  disallowing  an 
a  special  plea  of  fraud  was  properly  equitable  plea  founded  on  a  clerk's 
added).  Mitchell  v.  Lapagc,  Holt  mistake  in  reducing  a  contract  to 
N.  P.  253.     Thornton  v.  Kcmpster,  writing  in   the   Spanish  language, 

5  Taunt.  786.  suggested  that  the  facts  might  be 

(c)  In  JRafflet  v.  Wickelkaus,  2  H.  a  good  defence  under  a  plea  denying 

6  0.  906,  83   L.  J.  Ex.   160,  the  the  contract 
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defendant  says,  not  that  there  was  a  contract  which  for  some 
special  reason  is  voidable  at  his  option,  but  that  the  alleged 
agreement  never  had  any  existence. 

b.  As  plaintiff  at  law,  when  he  has  actually  paid  money  as 
in  performance  of  a  supposed  valid  agreement,  and  in  ignorance 
of  the  facts  which  exclude  the  reality  of  such  agreement.  He 
may  recover  back  his  money  so  paid  by  the  action  for  money 
received  (a),  just  as  he  might  have  resisted  paying  it  by  a  simple 
traverse  of  the  alleged  agreement :  here  he  asserts  that  there 
was  a  total  absence  of  consideration  for  the  payment :  he  paid 
on  the  supposition  that  he  was  discharging  an  obligation,  whereas 
there  was  in  truth  no  obligation  to  be  discharged 

c.  As  defendant  in  equity  resisting  enforcement  of  any 
equitable  right  claimed  under  the  transaction  (b). 

d.  As  plaintiff  in  equity  seeking  to  have  the  transaction 
declared  void  and  to  be  relieved  from  any  possible  claims  in 
respect  thereof  (b). 

On  the   other  hand,  although  he   is   entitled  to  treat  the  Election 
supposed  agreement  as  void,  and  is  not  as  a  rule  prejudiced  by/*jj52« 
anything  he  may  have  done  in  ignorance  of  the  true  state  of  the  void  agree- 
facts,  yet  after  that  state  of  facts  has  come  to  his  knowledge  he?11611** 
may  nevertheless  elect  to  treat  the  agreement  as  subsisting  :  or,  I 
as  it  would  be  more  correct  to  say,  he  may  carry  into  execution 
by  the  light  of  correct  knowledge  the  former  intention  which 
was  frustrated  by  want  of  the  elements  necessary  to  the  form- 
ation of  any  valid  agreement.     It  is  not  that  he  confirms  the 
original  transaction  (except  in  a  case  where  there  is  also  misre- 
presentation, see  p.  403),  for  there  is  nothing  to  confirm,  but  he 
enters  into  a  new  one.     And  if  his  true  consent  goes  with  this, 
he  is  of  course  bound,  so  far  as  consent  can  bind  him. 

It  might  be  thought  to  follow  that  in  cases  within  the  Statute 
of  Frauds  or  any  other  statute  requiring  certain  forms  to  be 
observed,  we  must  look  not  to  the  original  void  and  improperly 

(a)  E.g.,  Cox  v.  Prentice,  3  M.  &  S.  Richards,  18  Beav.  300.  It  is  con- 
348.  ceived  that  under  the  new  practice 

(b)  E.g.,  the  cross  suits  of  Vorley  the  defendant's  proper  course,  if  he 
v.  Cooke,  Cooke  v.  Vorley,  1  Gift  230.  has  any  ground  for  setting  aside  the 
Before  the  Judicature  Acts  a  court  instrument  sued  upon,  will  be  to 
of  equity  would  not  set  aside  a  proceed  by  counter-claim.  See  Ju- 
deed  at  the  instance  of  a  defendant.  dicature  Act;  1873,  s.  24,  Bub-s.  8  ; 
An  original  or  cross  suit  had  to  be  and  the  Rules  of  Court  of  1875, 
instituted  for  the  purpose  :  Jacobs  v.  Order  XIX.  r.  3. 
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so-called  agreement,  but  to  the  subsequent  election  or  confirm- 
ation in  which  the  only  real  agreement  is  to  be  found,  to  see  if 
the  requirements  of  the  statute  have  been  complied  with.     No\ 
express  authority  has  been  met  with  on  this  point.    But  analogy/ 
is  in  favour  of  a  deliberate  adoption  of  the  form  already  observed  V 
being  held  sufficient  for  the  purpose  ofthe  new  contract  (a).       J 

Part  3.  Mistake  in  expressing  true  Consent. 

Mistake  in  This  occurs  when  persons  desiring  to  express  an  intention 
intent^n^  which  when  expressed  carries  with  it  legal  consequences  have 
generally  fcy  mistake  used  terms  which  do  not  accurately  represent  their 
writing.  rea^  intention.  As  a  rule  it  can  occur  only  when  the  intention 
is  expressed  in  writing.  It  is  not  impossible  to  imagine  similar 
difficulties  arising  on  verbal  contracts,  as  for  example  if  the 
discourse  were  carried  on  in  a  language  imperfectly  understood 
by  one  or  both  of  the  speakers.  But  we  are  not  aware  that 
anything  of  this  kind  has  been  the  subject  of  judicial  decision  (b). 
The  general  result  of  persons  talking  at  cross  purposes  is  tlia; 
there  is  no  real  agreement  at  alL  This  class  of  cases  has  already 
been  dealt  with*  We  are  now  concerned  with  those  where  there 
does  exist  a  real  agreement  between  the  parties,  only  wrongly 
expressed.  Such  mistakes  as  we  are  now  about  to  consider  are 
not  wholly  disregarded  by  courts  of  law  ;  but  they  are  fully  and 
adequately  dealt  with  only  by  the  special  jurisdiction  of  courts 
of  equity.  We  shall  see  that  this  jurisdiction  is  exercised  with 
much  caution  and  within  carefully  defined  limits. 


Classifica- 
tion of 
cases  ac- 
cording 
to  the  re- 
medies ap- 
plicable : 
1.  General 
rules  of 
construc- 
tion.    2. 
Special 
equitable 
rules  of 
construc- 
tion,    8. 
Special 
equitable 
remedies. 


On  the  whole  the  cases  of  mistake  in  expressing  intention  fall 
into  three  classes : 

1.  Those  which  are  sufficiently  remedied  by  the  general  rules 
of  construction  applied  both  at  law  and  in  equity. 

2.  Those  which  are  remedied  by  rules  of  construction  applied 
by  courts  of  equity  but  not  by  courts  of  law. 

3.  Those  which  require  peculiar  remedies  administered  by 
courts  of  equity. 

We  proceed  to  take  the  classes  of  cases  above  mentioned  in 
order. 


(a)  Stewart  v.  Eddowcs,  L.  R.  9 
0.  P.  311 ;  9upra,  p.  142. 

(b)  See  however  Phillips  v.  Bit- 


tolli,  2  B.  &  C.  511,  which  comes 
near  the  supposed  case. 
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1.  Rules  common  to  Law  and  Equity, 

Certain  simple  and  obvious  forms  of  mistaken  expression  can  Clerical 
be  set  right  without  any  special  remedies  by  the  ordinary  rules  errora»  &c- 
of  construction  which  are  applied  equally  by  common  law  and 
equity.  Such  are  all  trifling  mechanical  mistakes,  clerical, 
verbal,  or  grammatical  errors  (a),  omissions  which  may  be 
supplied  with  certainty  from  the  context  (6),  and  even  more 
substantial  errors  when  the  instrument  itself  affords  the  means 
of  correcting  them.  It  has  long  been  established  that  "  false 
or  incongruous  Latin  or  English  seldom  or  never  hurteth  a 
deed  :  for  the  rules  are,  Falsa  orthographia  non  vitiat  chartam. 
Falsa  grammatica  non  vitiat  concessionem"  "  Mala  grammatica 
non  vitiat  chartam :  neither  false  Latin  nor  false  English  will 
make  a  deed  void  when  the  intent  of  the  parties  doth  plainly 
appear  "  (c). 

Similar  in  principle,  but   of  wider  scope,  is  the  rule  that  General 
"  greater  regard  is  to  be  had  to  the  clear  intent  of  the  parties  y^^  over" 
than  to  any  particular  words  which  they  may  have  used  in  the  particular, 
expression  of  their  intent n  (d).    In  a  modern  case  in  the  House  ^repug^ 
of  Lords  the  rule  was  laid  down  and  acted  upon  that  "both  nant  ex- 
courts  of  law  and  of  equity  may  correct  an  obvious  mistake  on  PreB810ns' 
the  face  of  an  instrument  without  the  slightest  difficulty  "  (e). 
Here  a  draft  agreement  for  a  separation  deed  had  by  mistake 
been  copied  so  as  to  contain  a  stipulation  that  the  husband  should 
be  indemnified  against  his  own  debts  :  but  it  was  held  that  the 
context  and  the  nature  of  the  transaction  clearly  showed  that 
the  wife's  debts  were  meant,  and  that  in  framing  the  deed  to  be 
executed  under  the  direction  of  the  Court  in  pursuance  of  the 
agreement  the  mistake  must  be  corrected  accordingly.     So  the 
Court  may  presume  from  the  mere  inspection  of  a  settlement  that 

(a)  Cp.  per  Lord  Mansfield  (on  a  omitted  case  where  there  are  limita- 

will)   3  Burr.   1685  :    "Every  in-  tions  on  alternative  contingencies, 

accuracy  of    grammar,  every    im-  Oroflon  v.  Davie*,  L.  K.  4  C.  P.  159, 

propriety  of  terms,  shall  be  corrected  Savage  v.  Tyers,  7  Ch.  356,  863. 

by  the  general  meaning,  if  that  be  (c)   Shepp.  Touchst.  55,  87  :  cp. 

clear  and  manifest."  ib.  869. 

(6)  For  a  striking  can  of  amis-  (c2)  Per  Cur.  (Ex.  Ch.),  Ford  v. 

sion  supplied  by  a  court  of  law  in  a  Beech,  11  Q.  B.  at  p.  866, 17  L.  J. 

will  see  Doe  d.  Leach  v.  MicJdem,  6  Q.  B.  at  p.  116. 

East    486,    where   an    alternative  (e)   Wilton  v.  Wilton,  5EL.C. 

clause  being  imperfect  the  missing  40,  66,  per  Lord  St.  Leonards,  and 

alternative  was  supplied  as  obviously  see  his  note,  V.  &  P.  171. 
omitted:   and  as  to  implying   an 
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words  which,  though  they  make  sense,  give  a  result  which  is 
unreasonable  and  repugnant  to  the  general  intention  and  to  the 
usual  frame  of  such  instruments,  were  inserted  by  mistake  (a). 

An  agreement  has  even  been  set  aside  chiefly,  if  not  entirely, 
on  the  ground  that  the  unreasonable  character  of  it  was  enough 
to  satisfy  the  Court  that  neither  party  could  have  understood  its  / 
true  effect:  such  at  least  appears  to  be  the  meaning  of  Lord! 
Eldon's  phrase,  "  a  surprise  on  both  parties  "  (b).   The  agreement^ 
itself  purported  to  bind  the  tenant  of  a  leasehold  renewable  at 
arbitrary  (and  in   fact  always  increasing)  fines  at  intervals  of 
seven  years   to   grant  an   underlease  at  a  fixed  rent  with  a 
perpetual  right  of  renewal.     The  lessor  was  in  his  last  sickness, 
and  there  was  evidence  that  he  was  not  fit  to  attend  to  business. 
Charges  of  fraud  were  made,  as  usual  in  such  cases,  but  not 
sustained :  the  decision  might  however  have  been  put  on  the 
ground  of  undue  influence,  and  was  so  to  some  extent  by  Lord 
Eedesdale. 

General  Again,  courts  of  law  as  well  as  courts  of  equity  will  restrain 

Btra^edby  *^e  e^ect  °*  8enera^  words  if  it  sufficiently  appears  by  the  context 
context,  that  they  were  not  intended  to  convey  their  apparent  unqualified 
meaning.  It  was  held  in  Browning  v.  Wright  (c)  that  a  general 
covenant  for  title  might  be  restrained  by  special  covenants  among 
which  it  occurred.  And  the  same  principle  was  again  deliberately 
asserted  shortly  afterwards  (in  a  case  to  the  particular  facts  of 
which  it  was  however  held  not  to  apply)  : — 

"  However  general  the  words  of  a  covenant  may  be  if  standing\ 

alone,  yet  if  from  other  covenants  in  the  same  deed  it  is  plainly  and  . 

irresistibly  to  be  inferred  that  the  party  could  not  have  intended  to  use  /- 

s  the  words  in  the  general  sense  which  they  import,  the  Court  will' 

limit  the  operation  of  the  general  words"  (d).  J 

Similarly  the  effect  of  general  words  of  conveyance  is  confined 
to  property  ejusdem  generis  with  that  which  has  been  specifically 

(a)  Re  De  la  Touches  settlement,  10  also  thought  the  better  construction 
Eq.  599,  603 :  where  however  the  to  take  the  clause  in  question  aa 
mistake  was  also  established  by  evi-  being  actually  part  of  a  special 
dance.  covenant,  and  so  no  general  cove- 

(b)  WUlan  v.  WiUan,  15  Yes.  76,  nant  at  alL 

84  ;  affirmed  in  Dom.  Proa  2  Dow  (d)  Hesse  v.  Stevenson,  3E&F, 

275,  278.  665,  574. 

(c)  2E&P.  13,  26 :  but  it  was 
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described  and  conveyed  (a).  When  there  is  a  specific  descrip- 
tion of  a  particular  kind  of  property,  followed  by  words  which 
jmma  facie  would  be  sufficient  to  include  other  property  of  the 
same  kind,  it  has  been  held  that  those  words  do  not  jnclude  the 
property  not  specifically  described,  on  the  principle  expremo 
unius  est  exdwsio  alterius  (b). 

Before  we  deal  with  the  following  heads  it  will  be  relevant  to  Obeerva 

observe  that  the  questions  arising  under  them  are  for  the  most  tions  on 

part  either  questions  of  evidence,  or  mixed  questions  of  evidence  evidence 

and  construction.     This  demands  some  preliminary  explanation.  **  connect- 
ed with 

The  end  proposed  is  to  give  effect  to  the  true  intention  of  the  r**  w2[" 
parties  concerned. 

Intention  has  to  be  inferred  from  words,  or  conduct,  or  both. 

In  making  these  inferences  conduct  must  generally  bo  inter- 
preted, and  words  may  often  be  interpreted,  by  reference  to 
other  relevant  circumstances  of  the  transaction. 

And  the  rules  which  guide  a  court  of  justice  in  determining  Evidence 
of  what  things  it  may  take  notice  for  the  purpose  of  such  infer- and  °°.n" 
ences,  and  in  what  manner  such  things  may  be  brought  to  its 
notice — in  other  words,  what  facts  are  relevant,  and  what  proof 
of  such  facts  is  required — are  rules  of  evidence  (c). 

A  rule  of  construction  is  a  rule  for  determining  the  inference 
to  be  drawn  from  a  fact  of  a  particular  class  when  duly  brought 
under  the  notice  of  the  Court  according  to  the  rules  of  evidence — 
the  fact,  namely,  that  persons  have  used  words  or  combinations 
of  words  such  as  come  within  the  general  proposition  affirmed 
by  the  rule.     The  name  "  rule  of  construction  "  is  confined  by 

(a)  Rookc  v.  Lord  Kensington,  2  passing  under    the    description    of 

K.  &  J.  753,  771.  land  :  and  that  parol  evidence  was 

(I)  Denn  v.   Wilford,  8  Dow.  &  admissible  to  show  first  that  there 

By.  549.     The  case  was  a  carious  were  in  fact  nineteen  messuages,  this 

one.     A  fine  had  been  levied  of  being  no  more  than  was  necessary  to 

(inter  alia)  twelve  messuages  and  explain  the  nature  and   character 

twenty  acres  of  land  in  Chelsea.  of  the  property;  next  (as  a  conse- 

The  conusor  had  less  than  twenty  quence  of  the  construction  thereupon 

acres  of  land  in  Chelsea,  but  nine-  adopted  by  the  Court)  which  twelve 

teen  messuages.      It  was    decided  out  of  the  nineteen  messuages  were 

that  although    all    the    messuages  intended.    And  see  further  the  notes 

would  have  passed  under  the  general  to  Roe  v.  Tranmarrt  2  Sm.  L.  C.  468. 

description  of  land  if  no  less  number  (c)  See  the  arrangement  of  the 

of  messuages  had  been  mentioned,  Indian  Evidence  Act,  1872.     Part 

yet  the  mention  of  twelve  messuages  I.  Relevancy  of  Facts.  Part  II.  On 

prevented  any  greater  number  from  Proof. 
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general  usage  to  rules  for  the  interpretation  of  written  documents 
in  matters  on  which,  in  the  absence  of  a  rule  prescribed  by 
authority,  there  might  exist  a  reasonable  doubt.  Rules  of  con- 
struction, therefore,  are  in  practice  closely  connected  with,  and 
their  importance  is  much  affected  by,  rules  of  evidence  (a). 

Wo  are  now  concerned  with  a  general  rule  of  evidence,  and 
the  modifications  effected  in  some  of  its  results  partly  by  special 
rules  of  construction  and  partly  by  direct  exceptions. 

.  Meaning         The  principle  from  which  the  law  sets  out  is  one  almost  too 
°f  ^  "^l  °^)V^0U8  *°  nee&  stating,  being  that  on  which  we  daily  act  in  all 
evidence,    the  transactions  of  life :   namely  that  men  are  to  be  taken  to 
mean  what  they  say. 

The  next  step  is  of  a  somewhat  more  artificial  character,  but 
equally  founded  in  reason.     It  is  that  men  are  taken  to  mcan\ 
what  they  have  chosen  to  say  deliberately  and  in  a  permanent  I 
form  rather  than  what  they  may  have  said  in  hasty  or  less( 
considered  discourse.     Hence  the  general  rule  that  evidence  of  | 
an  oral  agreement  is  riot  admissible  to  contradict  the  terms  of  a 
written  document.     It  has  been  thus  stated:   "The  law  pro-^ 
hibits  generally,  if  not  universally,  the  introduction  of  parol 
evidence  to  add  to  a  written  agreement,  whether  respecting  or 
not  respecting  land,  or  to  vary  it "  (ft).     "  If  A.  and  B.  make  a 
contract  in  writing,  evidence  is  not  admissible  to  show  that  A. 
meant  something  different  from  what  is  stated  in  the  contract 
itself,  and  that  B.  at  the  time  assented  to  it.     If  that  sort  of 
evidence  were  admitted  every  written  document  would  be  at  the 
mercy  of  witnesses  that  might  be  called  to  swear  anything  "  (c). 

Rule  of  In  the  absence  of  mistake  or  fraud,  or  a  verbal  agreement 

equity.       having  been  acted  upon  (d)9  the  same  rule  prevails  in  equity, 

(a)  Cp.  Mr.  F.  V.  Hawking'  re-  (e)  Per  Pollock,  C.  B.  Nichol  v. 

marks  on  rules  of   construction  in  Godts,  10  Ex.  191,  194,  23    L.  J. 

the  preface  to  his  Treatise  on  the  Ex.314.    See  also  HoUon  v.  Browne* 

Construction  of  Wills.  9  C.  B.  N.  S.  442,  80  L.  J.  C.  P. 

(6)  Martin  v.  Pycroft,  2D.M.6.  106  ;  Hothead  v.  Young,  6  E.  &  B. 
785,  795.  We  have  not  to  consider  812,  25  L.  J.  Q.  B.  290. 
in  this  place  how  far  those  cases  (d)  The  doctrine  of  equity  as  to 
must  be  deemed  really  exceptional  part  performance  rests  on  a  prin- 
in  which  it  is  allowed  to  be  shown  ciple  analogous  to  estoppel  (Morphett 
that  a  custom  of  the  country,  or  of  v.  Jones,  1  Swanst.  172,  181)  and 
trade,  though  not  expressed,  is  in  does  not  belong  to  our  present  sub- 
fact  part  of  the  contract.  ject 
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and  this  in  suits  for  specific  performance  as  well  as  in  other 
proceedings,  and  whether  the  alleged  variation  is  made  by  a 
contemporaneous  (a)  or  a  subsequent  (b)  verbal  agreement. 
"  Variations  verbally  agreed  upon  ...  are  not  sufficient 
to  prevent  the  execution  of  a  written  agreement,  the  situation 
of  the  parties  in  all  other  respects  remaining  unaltered  "  (c). 

When  a  question  arises  as  to  the  construction  of  a  written 
instrument  as  it  stands,  parol  evidence  is  no  more  admissible  in 
equity  than  at  law  to  show  what  was  the  intention  of  the 
parties.  It  is  otherwise,  as  we  shall  presently  see,  where  it  is 
sought  to  rectify  the  instrument.  And  therefore  the  Court  has 
in  the  same  suit  refused  to  look  at '  the  same  evidence  for  the 
one  purpose  and  taken  it  into  account  for  the  other  (d). 

It  is  no  real  exception  to  this  rule  that  though  "  evidence  to  Apparent 
vary  the  terms  of  an  agreement  in  writing  is  not  admissible,"  *£kw and 
yet  "  evidence  to  show  that  there  is  not  an  agreement  at  all  is  in  equity, 
admissible,"  as  where  the  operation  of  a  writing  as  an  agreement 
is  conditional  on  the  approval  of  a  third  person  (e).    "A  written 
contract  not  under  seal  is  not  the  contract  itself,   but  only 
evidence — the  record  of  the  contract.     When  the  parties  have 
recorded  their  contract,  the  rule  is  that  they  cannot  alter  or  vary 
it  by  parol  evidence.     They  put  on  paper  what  is  to  bind  them, 
and  so  make  the  written  document  conclusive  evidence  between 
them.     But  it  is  always  open  to  the  parties  to  show  whether 

[a)  Omerod  v.  Hardman,  5  Ves.  tended  to  supersede  an  existing  con- 
722,  780.  Lord  St.  Leonards  (V.  tract,  but  by  reason  of  the  Statute 
&  P.  163)  says  this  cannot  be  of  Frauds  incapable  of  being  en- 
deemed  a  general  rule :  but  see  Hill  forced,  cannot  operate  as  a  mere 
y.  Wilson,  8  Ch.  888;  per  Melliah,  rescission  of  the  former  contract;  the 
L.  J.  at  p.  899.  ground  being  that  there  is  nothing 

(b)  Price  t.  Dyer,  17  Yes.  866  ;  to  show  any  intention  of  the  parties 
Robinson  v.  Page,  8  Russ.  114, 121.  to  rescind  the  first  contract  abso- 
But  a  subsequent  waiver  by  parol,  lutely. 

if  complete  and  unconditional,  may  (c)  Price  v.  Dyer,  17  Ves.  at  p. 
be  a  good  defence ;  ib.  :  Ooman  v.  364  ;  Clowes  v.  Higginson,  1  Ves.  & 
Salisbury,  1  Vera.  240.  And  cp.  B.  524,  where  it  was  held  (1)  that 
6  Ves.  387  a,  note.  Qu.  if  not  also  at  evidence  was  not  admissible  to  ex- 
law,  if  the  contract  be  not  under  plain,  contradict,  or  vary  the  written 
seal :  see  Chitty  on  Contracts,  707  agreement,  but  (2)  that  the  written 
(8th  ed.)  ;  Dart,  V.  &  P.  888.  Mr.  agreement  was  too  ambiguous  to 
Dart's  statement  seems  too  positive,  be  enforced. 

for  the  case  of  Noble  v.  Ward  (L.  {d)  Bradford  v.  Romncy,  80  Beav. 

B.  2  Ex.  135)  does  not  prove  that  431. 

"  a  verbal  waiver  of  a  written  agree-  (e)  Pym  v.  Campbell,  6  E.  &  B. 

ment  is  no  defence  at  law"  but  only  370,  374,  25  L.  J.  Q.  B.  277. 
that  a  new  verbal  agreement  in- 
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or  not  the   written  document   is   the  binding  record   of  the 
contract "  (a). 

"The  rules  excluding  parol  evidence  have  no  place  in  any 
inquiry  in  which  the  Court  has  not  got  before  it  some  ascer-/' 
tained  paper  beyond  question  binding  and  of  full  effect "  (b).      J 

So  in  the  late  case  of  JervU  v.  Berridge  (c)  it  was  held 
that  a  document  purporting  to  be  a  written  transfer  of  a  contract 
for  the  purchase  of  lands  "  was  .  .  not  a  contract  valid  and 
operative  between  the  parties  but  omitting  (designedly  or  other- 
wise) some  particular  term  which  had  been  verbally  agreed  upon, 
but  was  a  mere  piece  of  machinery  .  .  subsidiary  to  and  for 
the  purposes  of  the  verbal  and  only  real  agreement."  And  since 
the  object  of  the  suit  was  not  to  enforce  the  verbal  agreement, 
nor  "  any  hybrid  agreement  compounded  of  the  written  instru- 
ment and  some  terms  omitted  therefrom,"  but  only  to  prevent 
the  defendant  from  using  the  written  document  in  a  manner 
inconsistent  with  the  real  agreement,  there  was  no  difficulty 
raised  by  the  Statute  of  Frauds,  "  which  does  not  make  any 
signed  instrument  a  valid  contract  by  reason  of  the  signature,  if 
it  is  not  such  according  to  the  good  faith  and  real  intention  of 
the  parties."  If  it  appears  that  a  document  signed  by  the 
parties,  and  apparently  being  the  record  of  a  contract,  was  not 
in  fact  intended  to  operate  as  a  contract,  then  "whether  the 
signature  is  or  is  not  the  result  of  a  mistake  is  immaterial "  (d). 

Real  ex-         We  shall  see  however  that  the  heads  now  to  be  discussed 
ceptiowi  in  present  two  classes  of  really  exceptional  cases  recognized  by 
equity. 

Artificial        First,  those  in  which  equity  applies  to  instruments  of  certain 

rules  of      kinds  rules  of  construction  which  (as  regards  the  actual  terms 

construe- 

tion:  origin  of  the  instruments)  are  highly  artificial,  so  artificial,  indeed, 

assigned  to  ^na^  ^hey  come  to  much  the  same  thing  as  presuming  a  verbal 
them.  .  . 

agreement  inconsistent  with  and  operating  to  vary  the  wntten 

agreement. 

(a)  Per  Bramwell,  B.    Wake  v.  (d)  Per  Bramwell,  B.  Roger*  v. 

Harrop,  6  H.  &  N.  at  p.  775,  30  L.  Badley,  2  H.  &  C.  227, 249,  82  L.  J. 

J.  Ex.  at  p.  277.  Ex.241.  In  this  case  there  was  "  a  real 

(6)  Guardhouse  v.  Blackburn,  L.  B.  contract  not  in  writing  and  a  paper 

1  P,  &  D,  109,  115.     And  see  per  prepared  in  order  to  comply  with 

Page  Wood,    V.-C.    in   Druiff  v.  seme  form,  which  was  stated  at  the 

Lord  Parker,  5  Eq.  181,  187.  time  to  contain  a  merely  nominal 

(c)  8  Ch.  351,  359,  360.  price." 
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The  ground  on  which  these  rules  were  established  (or  at  any 
rate  which  in  modern  times  has  been  relied  on  to  account  for 
them)  was  that  the  manner  in  which  the  parties  had  expressed 
their  intention  did  not  correspond  with  their  true  intention. 
We  must  therefore  consider  the  cases  governed  by  the  rules  in 
question  to  have  been  originally  cases  of  relief  against  mistaken 
expression.  But  since  the  doctrine  of  equity  has  been  fixed  and 
uniform  they  have  practically  ceased  to  have  any  such  nature. 
For  persons  who  make  contracts  are  presumed  to  know  the  law 
of  the  land,  including  the  law  administered  by  courts  of  equity; 
and  therefore  they  must  be  presumed  to  know  that  if  the  nature 
of  the  contract  and  the  terms  used  in  framing  it  fall  within 
the  scope  of  these  peculiar  rules  which  have  now  become  fixed 
rules  of  construction,  the  contract  will  be  interpreted  accord- 
ingly. And  in  fact  they  generally  do  know  this,  and  use  the 
accustomed  expressions  for  the  very  reason  that  they  have  ac- 
quired a  definite  artificial  meaning  in  courts  of  equity.  It  seems 
proper,  on  account  of  the  origin  of  these  equitable  rules,  to  say 
something  of  them  in  this  place,  though  not  to  go  into  details 
belonging  to  the  fuller  treatment  of  the  special  departments 
affected  by  them. 

In  the  other  class  of  exceptional  cases,  which  form  the  last  Limited 

division  of  the  subject,  courts  of  equity  admit  oral  evidence,  ajjJml**lon 

for  certain  purposes  and  under  certain  limitations,  to  show  that  evidence 

by  reason  of  a  mistake  the  terms  of  a  written  instrument  fail  to  a8l*n8t 
J  .  written 

express  the  real  intention   of  the  parties,   and   that   the  real  contract.  __ 
agreement  is  different  from  the  written  agreement.     It  will  be 
obvious  from  the  foregoing  remarks  that  this  class  originally 
included  the  last. 

We  proceed  to  consider  the  topics  thus  indicated. 

2.  Peculiar  rules  of  Construction  in  Equity. 

The  material  exceptions  to  the  rule  that  contracts  are  con- 
strued alike  at  common  law  and  in  equity  are — 

a.  Eestricted  construction  of  general  words,  and  especially 

of  releases. 

b.  Stipulations  as  to  time. 

c.  Penalties. 


J 
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Restricted       A.  Restriction  of  General  Words. 

construe-        \ye  have  8ecn  that  courts  of  law  as  well  as  courts  of  equity 

tion  of 

general       have  assumed  a  power  to  put  a  restricted  construction  on  general 

w°*f",       words  when  it  appears  on  the  face  of  the  instrument  that  it 

farther       cannot  have  been  the  real  intention  of  the  parties  that  they 

than  by      should  be  taken  in  their  apparent  general  sense. 

common  _ 

law :  espe-      But  courts  of  equity  will  do  the  like  if  the  same  conviction 

ci*u3r  *°     can  be  arrived  at  by  evidence  external  to  the  instrument.     Thus 

general  words  of  conveyance  (a)  and  an  unqualified  covenant  for 

title  (6),  though  not  accompanied  as  in  Browning  v.  Wright  (c)  by 

other  qualified  covenants,  have  been  restrained  on  proof  that  they 

were  not  meant  to  extend  to  the  whole  of  their  natural  import. 

This  jurisdiction  is  exercised  chiefly  in  dealing  with  releases. 

Here  the  principle  is  well  established  that  "  the  general  words 

in  a  release  are  limited  always  to  that  thing  or  those  things 

^»y  which  were  specially  in  the  contemplation  of  the  parties  at 

the  time  when  the  release  was  given"  (d).   This  includes  the 

proposition  that  in   equity  "a  release  shall  not  be  construed 

as  applying  to  something  of  which  the  party  executing  it  was 

ignorant "  (e).     There  is  at  least  much  reason  to  think  that  it 

matters  not  whether  such  ignorance  was  caused  by  a  mistake  of 

fact  or  of  law  (/). 

In  particular  a  release  executed  on  the  footing  of  accounts 

.  rendered  by  the  other  party,  and  assuming  that  they  are  correctly 

rendered,  may  be  set  aside  if  those  accounts  are  discovered  to  f 

contain  serious  errors.     It  would  be  otherwise  however  if  the  \ 

party  had  examined  the  accounts  himself  and  acted  on  his  own 

judgment  of  their  correctness.    An  important  application  of  this 

.  doctrine  is  in  the  settlement  of  partnership  affairs  between  the 

representatives  of  a  deceased  partner  (especially  when  they  are 

(a)  Thomas  v.  Davit,  1  Dick.  301.  cited  2  Mer.  853  ;  Dar.  Con  v.  5.  pi. 

(6)  Coldcot  v.  HiU,  1  Cha.  Ca.  15,  2.  622-4. 
zed.  qtu  for  the  case  looks  very  like  (e)  PerWilde,B.£yaWv.JE,rfi«mfc, 

admitting  contemporaneous  conver-  6H.&N.  337,  848, 30 L.  J.  Ex.  193, 

Bation  to  vary  the  effect  of  a  solemn  197.     This  was  a  case  of  equitable 

instrument,  and  that  without  any  jurisdiction  under  the  C.  L.  P.  Act, 

mistake  or  fraud  being  made  out,  1854  :  but  before  that  Act  courts  of 

which    is    quite    contrary   to    the  law  would  not  allow  a  release  to  be 

modern  rule.  set  up  if  clearly  satisfied  that  a  court 

(c)  2  B.  &  P.  13.  Supra,  p.  408.  of  equity  would  set  it  aside  :  Phillip* 

\d)  Per  Lord  Westbury,  L.  <fr  S.  v.  Clagttt,  11  M.  &  W.  84. 
TV.  By.  Co,  v.  Blackmorc,  L.  B.  4  (/)  See  the  cases  considered  at  pp. 

H.  L.  at  p.  623  ;  cp.  Lindo  v.  Lindo,  369-70  above. 
1  Beav.  496,  506  ;  Farewell  v.  Coker, 
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continuing  partners)  and  the  persons  beneficially  interested  in  his 
estate  (a). 

A  releasor,  however,  cannot  obtain  relief  if  he  has  in  thol 
meanwhile  acted  on  the  arrangement  as  it  stands  in  such  a  way  r 
that  the  parties  cannot  be  restored  to  their  former  position  (b).  J 

B.  Stipulations  an  to  Time.  Stipula- 

It  is  a  familiar  principle  that  in  all  cases  where  it  is  sought  tj011*  *■  *° 
to  enforce  contracts  consisting  of  reciprocal  promises,  and  "  where 
the  plaintiff  himself  is  to  do  an  act  to  entitle  himself  to  the 
action,  he  must  either  show  the  act  done,  or  if  it  be  not  done,  at 
least  that  he  has  performed  everything  that  was  in  his  power  to 
do"  (c). 

Accordingly,  when  by  the  terms  of  a  contract  one  party  is  to 
do  something  at  or  before  a  specified  time,  and  when  he  fails  to 
do  such  thing  within  such  time,  he  could  not  afterwards  claim 
the  performance  of  the  contract  if  the  stipulation  as  to  time  were 
construed  according  to  its  literal  terms.  Now  "  at  law  time  is 
always  of  the  essence  of  the  contract.  When  any  time  is  fixed 
for  the  completion  of  it,  the  contract  must  be  completed  on  the 
day  specified,  or  an  action  will  lie  for  the  breach  of  it  This  is 
not  the  doctrine  of  a  court  of  equity ;  and  although  the  dictum 
of  Lord  Thurlow  that  time  could  not  be  made  of  the  essence  of 
a  contract  in  equity  (d)  has  long  been  exploded,  yet  time  is  held 
to  be  of  the  essence  of  the  contract  in  equity,  only  in  cases  of 
direct  stipulation  or  of  necessary  implication  "  (e). 

A  court  of  equity  looks  at  the  whole  scope  of  the  transaction 
to  see  whether  the  parties  really  meant  the  time  named  to  be  of 
the  essence  of  the  contract  And  if  it  appears  that,  though  they 
named  a  specific  day  for  the  act  to  be  done,  that  which  they 
really  contemplated  was  only  that  it  should  be  done  within  a 
reasonable  time ;  then  this  view  will  be  acted  upon,  and  a  party 
who  according  to  the  letter  of  the  contract  is  in  default  and 
incompetent  to  enforce  it  will  yet  be  allowed  to  enforce  it  in 
accordance  with  what  the  Court  considers  its  true  meaning. 

(a)  Millar  r.  Craig,  6  Beav.  488  ;  (c)    Notes  to  Peeters  t.  Opk,  2 

Lindley,  2.  981,  and  as  to  accounts  Wins.  Saund.  743. 

stated,  ib.  1026.  (d)  See  Sdon  v.  Slade,  7  Ves.  265, 

(6)  Skilbeck  y.  Hilton,  2  Eq.  587,  275  ;  and  notes,  2Wh,4T.  L.  0. 

but  qu.  whether  the  principle  was  513,  aqq. 

rightly  applied    in    the  particular  (e)  Parkin  r.  Thorold,  16  Beav. 

case.  59, 65. 
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This  is  especially  the  case  with  regard  to  contracts  between 
vendors  and  purchasers  of  land. 

"  Courts  of  Equity  have  enforced  contracts  specifically,  where  no 
action  for  damages  could  be  maintained  ;  for  at  law  the  party 
plaintiff  must  have  strictly  performed  his  part,  and  the  inconvenience 
of  insisting  upon  that  in  all  cases  was  sufficient  to  require  the 
interference  of  courts  of  equity.  They  dispense  with  that  which 
would  make  compliance  with  what  the  law  requires  oppressive,  and 
in  various  cases  of  such  contracts  they  are  in  the  constant  habit  of 
relieving  the  man  who  has  acted  fairly,  though  negligently.  Thus  in 
the  case  of  an  estate  sold  by  auction,  there  is  a  condition  to  forfeit 
the  deposit  if  the  purchase  be  not  completed  within  a  certain  time  ; 
yet  the  court  is  in  the  constant  habit  of  relieving  against  the  lapse 
of  time :  and  so  in  the  case  of  mortgages,  and  in  many  instances, 
relief  is  given  against  mere  lapse  of  time  where  lapse  of  time  is  not 
essential  to  the  substance  of  the  contract" 

So  said  Lord  Redesdale  in  a  judgment  which  has  taken  a 
classical  rank  on  this  subject  (a). 

It  was  once  even  supposed  that  parties  could  not  make  time 
of  the  essence  of  the  contract  by  express  agreement ;  but  it  is 
now  perfectly  settled  that  they  can,  the  question  being  always 
what  was  their  true  intention  (6).  "  If  the  parties  choose  even 
arbitrarily,  provided  both  of  them  intend  to  do  so,  to  stipulate 
for  a  particular  thing  to  be  done  at  a  particular  time,"  such 
a  stipulation  is  effectual  in  equity  as  well  as  at  law. 
A  court  of  equity  will  not  interfere  to  make  a  new  contract 
which  the  parties  have  not  made  (c).  And  although  time  is 
not  originally  of  the  essence  of  the  contract,  yet  subsequent 
"  express  notice  will  make  time  of  the  essence  of  the  contract, 
where  a  reasonable  time  is  specified  "  (d) :  as  on  the  other  hand 
conduct  of  the  party  entitled  to  insist  on  time  as  of  the  essence 
of  the  contract,  such  as  continuing  the  negotiations  without  an 
express  reservation  after  the  time  has  past,  may  operate  as  an 

(a)  Lcnnon  v.  Napper,  2  Sch.  &  (c)  Per  Alderson,  B.  Hipwdl  v. 
L.  684,  cited  by  Knight  Bruce,  L.  Knight,  1Y.4C.  (Ex.)  415.  And 
J.  Roberta  v.  Berry,  8  D.  M.  G.  at  see  the  observations  of  Kindersley 
p.  289,  and  again  adopted  by  tho  L.  V.-C.  to  the  same  effect  in  Ookdcn 
J  J.  in  TUley  v.  Thomoi,  3  Ch.  61.  v.  Pile,  34  L.  J.  Ch.  620. 

(b)  Seton  v.  Slode,  7  Ves.  265,  (d)  Parkin  v.  Thorold,  16  Beav. 
275,  and  notes  to  that  case  in  2  Wh.  at  p.  75  ;  Dart,  V.  &  P.  388  ;  and 
&  T.   L.   C.  ;    Parkin  v.  Thorold,  see  William*  t.  Glcnton,  1  Ch.  200, 
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implied  waiver  of  his  right  (a).  The  true  principles  of  English 
Equity  on  this  head  are  well  embodied  by  the  language  of  the 
Indian  Contract  Act,  s.  55  : 

When  a  party  to  a  contract  promises  to  do  a  certain  thing  at  or  Indian 
before  a  specified  time,  or  certain  things  at  or  before  specified  times,  5^5^. 
and  fails  to  do  any  such  thing  at  or  before  the  specified  time,  the  con-  0XL 
tract,  or  so  much  of  it  as  has  not  been  performed,  becomes  voidable, 
at  the  option  of  the  promisee,  if  the  intention  of  the  parties  was  that 
time  should  be  of  the  essence  of  the  contract. 

[The  Court  may  infer  from  the  nature  of  a  contract,  even  though 
no  time  be  specified  for  its  completion,  that  time  was  intended 
to  be  of  its  essence  to  this  extent,  that  the  contracting  party  is  bound 
to  use  the  utmost  diligence  to  perform  his  part  of  the  contract]  (6). 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of  the 
essence  of  the  contract,  the  contract  does  not  become  voidable  by  the 
failure  to  do  such  thing  at  or  before  the  specified  time  ;  but  the 
promisee  is  entitled  to  compensation  from  the  promisor  for  any  loss 
occasioned  to  him  by  such  failure. 

If  in  case  of  a  contract,  voidable  on  account  of  the  promisor's 
failure  to  perform  his  promise  at  the  time  agreed,  the  promisee  accepts 
performance  of  such  promise  at  any  time  other  than  that  agreed,  the 
promisee  cannot  claim  compensation  for  any  loss  occasioned  by  the  non- 
performance of  the  promise  at  the  time  agreed,  unless,  at  the  time  of  such 
acceptance,  he  gives  notice  to  the  promisee  [sic  in  the  Act,  an  obvious 
misprint  for  promisor]  of  his  intention  to  do  so  (c). 

C.  Rdief  against  Penalties. 

In  like  manner  Equity  will  prevent  penal  provisions  inserted  Relief 

»  m  aflrainst 

in  instruments  to  secure  the  payment  of  money  or  the  perform-  penalties, 

ance  of  contracts  from  being  literally  enforced,  if  the  substantial  especially 

performance   of  that  which  was  really  contemplated   can  be  gages. 

otherwise  secured  (<£).     The  most  important  application  of  this 

principle  is  in  the  jurisdiction  of  equity  concerning  mortgages. 

A  court  of  equity  treats  the  contract  as  being  in  substance  a 

security  for  the  repayment  of  money  advanced,  and  that  portion 

of  it  which  gives  the  estate  to  the  mortgagee  as  mere  form, 

"and  accordingly,  in  direct  violation  of  the    [form  of   the] 

contract,"  it  compels  the  mortgagee  to  reconvey  on  being  repaid 

(a)   Webb  v.  Hughes,  10  Eq.  281 :  duct  of  the  parties,"  per  James,  L. 

and  see  next  note  but  one.  J.   Upperton  v.  Nicholson,  6  Ch.  at 

{b)  Macbryde  v.  Weeks,  22  Beav.  p.  443.  And  see  Dart,  V.  &  P.  890. 
533  (contract  for  a  lease  of  working  [d)  In  addition  to  the  authorities 

mines).  cited  below  see  the  later  case  of 

(c)  "  It  constantly  happens  that  Ex  parte  Hvlse,  8  Ch.  1022. 
an  objection  is  waived  by  the  con- 

E  E 
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liis  principal,  interest,  and  costs  (a).  Here  again  the  original 
ground  on  which  equity  interfered  was  to  carry  out  the  true 
intention  of  the  parties.  But  it  cannot  he  said  here,  as  in  the 
case  of  other  stipulations  as  to  time,  that  everything  depends  on 
the  intention.  For  the  general  rule  "once  a  mortgage,  and 
always  a  mortgage  "  cannot  be  superseded  by  any  express  agree- 
ment so  as  to  make  a  mortgage  absolutely  irredeemable  (b). 
However  limited  restrictions  on  the  mutual  remedies  of  the 
mortgagor  and  mortgagee,  as  by  making  the  mortgage  for  a  term 
certain,  are  allowed  and  are  not  uncommon  in  practice  (c).  Also 
there  may  be  such  a  thing  as  an  absolute  sale  with  an  option  of 
repurchase  on  certain  conditions;  and  if  such  is  really  the 
nature  of  the  transaction,  equity  will  give  no  relief  against  the 
necessity  of  observing  those  conditions  (ct). 

"That  this  Court  will  treat  a  transaction  as  a  mortgage, 
although  it  was  made  so  as  to  bear  the  appearance  of  an  absolute 
sale,  if  it  appears  that  the  parties  intended  it  to  be  a  mortgage, 
is  no  doubt  true  "  (e).  Indeed,  a  court  of  law  as  well  as  a  court 
of  equity  will  look  into  the  true  character  of  a  transaction 
purporting  to  be  an  absolute  sale,  and  see  whether  a  mortgage 
or  an  absolute  sale  was  intended  (/).  "But  it  is  equally  clear, 
that  if  the  parties  intended  an  absolute  sale,  a  contemporaneous 
agreement  for  a  repurchase,  not  acted  upon,  will  not  of  itself 
entitle  the  vendor  to  redeem  "  (g). 

General  The  manner  in  which  equity  deals  with  mortgage  transactions  is 

but  one  consequence  of  amoregeneralproposition,  which  is  this :  that 
"  Where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt  a 
security  is  given,  be  it  by  way  of  mortgage  or  be  it  by  way  of  stipula- 
tion that  in  case  of  its  not  being  paid  at  the  time  appointed  a  larger 
sum  shall  become  payable,  and  be  paid,  in  either  of  those  cases  Equity 
regards  the  security  that  has  been  given  as  a  mere  pledge  for  the 
debt,  and  it  will  not  allow  either  a  forfeiture  of  the  property  pledged, 
or  any  augmentation  of  the  debt  as  a  penal  provision,  on  the  ground 
that  Equity  regards  the  contemplated  forfeiture  which  might  take 

(a)  Per  Bomilly,  M.  R    Parkin  (2nd  ed.) 

v.   Thvrdd,  16  Beav.  59,  68 ;  and  (d)  Davis  v.   Thomas,  1  Ruse.  & 

see  Lord  Redesdale's  judgment  in  M.  506. 

Lennon  v.  Nappcr,  supra.  (e)  See  Douglas  v.  CtdterweU,  31 

(6)   Jloicard  v.  Harris,    1  Vern.  L.  J.  Ch.  543. 

190  ;  Cowdry  v.  Day,  1  Giff.  316,  see  (/)  Gardner  v.  Casenovt,  1  H.  &  N". 

reporter's  note  at  p.  323  ;  1  Ch.  Ca.  423, 435, 438, 26  L.  J.  Ex.  17, 19, 20. 

141.  (g)  Per  Lord  Cottenham,  C.  WO- 

(c)  Fisher  on  Mortgages,  p.  278  lums  v.  Owen,  5  M.  &  Or.  803,  806. 
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place  at  iaw  with  reference  .to  the  estate  as  in  the  nature  of  a  penal 
provision,  against  which  Equity  will  relieve  when  the  object  in  view, 
namely,  the  securing  of  the  debt,  is  attained,  and  regarding  also  the 
stipulation  for  the  payment  of  a  larger  sum  of  money,  if  the  sum  be 
not  paid  at  the  time  it  is  due,  as  a  penalty  and  a  forfeiture  against 
which  Equity  will  relieve"  (a). 

This  applies  not  only  to  securities  for  the  payment  of  money 
but  to  all  cases  "  where  a  penalty  is  inserted  merely  to  secure 
the  enjoyment  of  a  collateral  object "  (b).  In  all  such  cases  the 
penal  sum  was  originally  recoverable  in  full  in  a  court  of  law, 
but  actions  brought  to  recover  penalties  stipulated  for  by  bonds 
or  other  agreements  have  for  a  long  time  been  governed  by 
statutes  (c).  And  a  mortgagee  suing  at  law  in  ejectment,  or  on 
a  bond  given  as  collateral  security  (d),  may  be  compelled  by  rule  of 
court  to  reconvey  on  payment  of  principal,  interest,  and  costs  ( e). 

It  would  lead  us  too  far  beyond  our  present  object  to  discuss  the 
cases  in  which  the  question,  often  a  very  nice  one,  has  arisen, 
whether  a  sum  agreed  to  be  paid  upon  a  breach  of  contract  is  a 
penalty  or  liquidated  damages.  It  may  be  noted  however  in 
passing  that  "  the  words  liquidated  damages  or  penalty  are  not 
conclusive  as  to  the  character  of  the  sum  stipulated  to  be  paid,1' 
which  must  be  determined  from  the  matter  of  the  agreement  (/). 

3.  Peculiar  Defences  and  Remedies  in  Equity. 
A.  Defence  against  Specific  Performance.  D  f 

When  by  reason  of  a  mistake  (e.g.  omitting  some  terms  which  against 
were  part  of  the  intended  agreement)  a  contract  in  writing  fails  to  "P^0  ^ 
express  the  real  meaning  of  the  parties,  the  party  interested  in  ance. 
having  the  real  and  original  agreement  adhered  to  (e.g.  the  one  for 
whose  benefit  the  omitted  term  was)  is  in  the  following  position. 
If  the  other  party  sues  him  in  equity  for  the  specific  per- 

(a)    Per    Lord     Hatherley,    C.  in  practice. 
Thompson  v.  Hudson,  L.  R.  4  H.  L.  (c)  7  Geo.  2,  c.  20  ;  C.  L.  P.  Act 

1,  15.  1852  (15  &  16  Vict.  c.  76)  s.  219. 

(6)  Per  Lord  Thtirlow,  SUman  v.  (/)  Per  Bramwell,    B.   BttU   v. 

Walter,  2  Wh.  &  T.  L.  C.  1094.  Burch,  4  H.  &  N.  506,  511,  28  L.  J. 

{c)  As  to  common  money  bonds  :  Ex.  267,  271  ;  Leftke  on  Contracts, 

4  &  5  Anne,  c.  16,  s.  13  ;  C.  L.  P.  573,  578.    The  latest  cases  on  this 

Act  1860  (23  &  24  Vict,  c.  126),  &  subject  hi  Common  Law  and  Equity 

25.     As  to  other  bonds  and  agree-  respectively  are  —  Lea  v.   Wkitalrr, 

ments  :   8  &  9  Wm.  3,  c.  11,  s.  8.  L.  B.  8  C.  P.  70,  Magee  v.  Larell, 

The  statutes  are  collected  and  re-  9  C.  P.  107  ;  Ex  parte  D'AUeyrac, 

viewed  in  the  late  case  of  PrtiUm  v.  15  Eq.  36.    In  the  Indian  Contract 

Dania,  LR8  Ex.  19.  Act  the  knot  is  cut  by  abolishing  the 

(d)  This  is  now  very  infrequent  distinction  altogether  :  see  s.  74. 

E  E   2 
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formance  of  tho  contract  as  expressed  in  writing,  it  will  be  a  good 
defence  if  he  can  show  that  the  written  contract  does  not  represent 
the  real  agreement :  and  this  whether  the  contract  is  of  a  kind  re- 
quired by  law  to  be  in  writing  or  not  Thus  specific  performance  has 
been  refused  where  a  clause  had  been  introduced  by  inadvertence 
into  the  contract  (a).  It  is  sometimes  said  with  reference  to  cases  of 
this  class  that  the  remedy  of  specific  performance  is  discretionary. 
But  this  means  a  judicial  and  regular,  not  an  arbitrary  discretion. 
The  Court  "  must  be  satisfied  that  the  agreement  would  not  have 
been  entered  into  if  its  true  effect  had  been  understood  "  (a). 

On  the  other  hand  a  party  cannot,  at  all  events  where  the 
contract  is  required  by  law  to  be  in  writing,  come  forward  as 
plaintiff  to  claim  the  performance  of  the  real  agreement  which  v 
is  not  completely  expressed  by  the  written  contract.  Thus  ) 
Towns-  in  the  case  of  Toionshend  v.  Stangroom  (b)  (referred  to  by  Lord 
Stan-*  Hatherley  when  V.-C.  as  perhaps  the  best  illustration  of  the 
groom.  principle)  (c)  there  were  cross  suits,  one  for  the  specific  per- 
formance of  a  written  agreement  as  varied  by  an  oral  agreement, 
the  other  for  specific  performance  of  the  written  agreement  without 
variation  :  and  the  fact  of  the  parol  variations  from  the  written 
agreement  being  established,  both  suits  were  dismissed.  It  is 
presumed  that  in  this  as  in  other  respects  the  counter-claim  of  a 
defendant  will  under  the  new  practice  be  on  the  same  footing  as 
a  cross  suit  under  the  former  practice.  And  the  result  of  a 
plaintiff  attempting  to  enforce  an  agreement  with  alleged  parol 
variations,  if  the  defendant  disproves  the  variations  and  chooses  to 
abide  by  the  written  agreement,  may  be  a  decree  for  the  specific 
performance  of  the  agreement  as  it  stands  at  the  plaintiff's  cost(d). 

(a)  Walton  v.  Marston,  4  D.  M.  G.  tiff's  attempt  to  set  up  a  variation, 

230,  240.  combined  with  an  offer  in  general 

(6)  6  Ves.  328.  terms  to  perform  the  agreement,  as 

(c)  Wood  v.  Scarth,  2K.&J.  33,  amounting  to  an  offer  to  perform 
42.  whatever  the  Court  might  consider 

(d)  See  Biggvnton  v.  Clowes,  15  the  real  agreement,  perhaps  even  if 
Yes.  516,  525  ;  and  such,  it  is  sub-  established  by  evidence  which  would 
mitted,  is  the  real  effect  of  Fife  v.  otherwise  have  been  admissible  only 
Clayton,  13  Ves.  546,  s.  c,  more  by  way  of  defence.  But  after  a  plain- 
fully  given  1  G.  P.  Cooper  (temp.  tiff  has  failed  to  support  his  own 
Cottenham)  851 :  the  different  state-  construction  of  an  agreement  which 
ment  in  Dart,  V.  &  P.  1025  appears  the  Court  thinks  ambiguous,  he  can- 
on examination  to  be  hardly  borne  not  take  advantage  of  such  an  offer 
out  by  either  report,  and  is  at  all  contained  in  his  own  pleadings  "to 
events  not  consistent  with  Tovmthend  take  up  the  other  construction  which 
v.  Stangroom,  or  with  the  general  the  defendant  was  at  one  time 
doctrine  of  the  Court.  In  this  case  willing  to  have  performed :"  Clows 
Lord  Eldon  laid  hold  on  the  plain-  v.  ITigginson,  1  Ves.  &  B.  624,  535. 
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But  it  is  open  to  a  plaintiff  to  admit  a  parol  addition  or\ 
variation  made  f qt  the  defendant's  benefit,  and  so  enforce  specific  t 
performance  which  the  defendant  might  have  successfully  resisted  ( 
if  it  had  been  sought  to  enforce  the  written  agreement  simply^ 
This  was  settled  in  Martin  v.  Pycroft  (a) :   "  The  decision  of 
the  Court  of  Appeal  proceeded  on  the  ground  that  an  agreement 
by  parol  to  pay  200/.  as  a  premium  f or  .  .  a  lease  [for  which  there 
was  a  complete  agreement  in  writing  not  mentioning  the  pre- 
mium] was  no  ground  for  refusing  specific  performance  of  the 
written  agreement  for  the  lease,  where  the  plaintiff  submitted 
by  his  bill  to  pay  the  2007.     That  case  introduced  no  new 
principle  as  to  the  admissibility  of  parol  evidence  "  (b). 

It  is  to  be  observed  (though  the  observation  is  now  familiar)  Belation 
that  these  doctrines  are  in  principle  independent  of  the  Statute  of  doctrine 
Frauds  (c).    What  the  fourth  section  of  the  Statute  of  Frauds  says  *J  Statue 
is  that  in  respect  of  the  matters  comprised  in  it  no  agreement  not 
in  writing  and  duly  signed  shall  be  sued  upon.     This  in  no  way 
prevents  either  party  from  showing  that  the  writing  on  which 
the  other  insists  does  not  represent  the  real  agreement ;  it  is 
only  when  the  real  agreement  cannot  be  positively  established  by 
a  writing  which  satisfies  the  requirements  of  the  statute  that  the 
statute  interferes.     Then  there  is  nothing  which  can  be  enforced 
at  all.    The  writing  cannot,  because  it  is  not  the  real  agreement ; 
nor  yet  the  real  agreement,  because  it  is  not  in  writing. 

A  good  instance  of  this  state  of  things  is  Price  v.  Ley  (d).  The 
suit  was  brought  mainly  to  set  aside  the  written  agreement,  and  so 
far  succeeded.  It  appears  not  to  have  been  seriously  attempted  to 
insist  upon  the  real  agreement  which  had  not  been  put  into  writing. 

B.  Rectification  of  Instruments. 

When  the  parties  to  an  agreement  have  determined  to  embody 
their  common  intention  in  the  appropriate  and  conclusive  form, 
and  the  instrument  meant  to  effect  this  purpose  is  by  mistake  so 
framed  as  not  to  to  express  the  real  intention  which  it  ought  to 
have  expressed,  it  is  possible  in  many  cases  to  correct  the  mistake 
by  means  of  the  special  jurisdiction  of  Equity. 

(a)  2  D.  M.  G.  785.  Clinan  v.  Cooke,  1  Sch.  &  L.  33-39. 

(b)  Per  Stuart, V.-C.  Price  v.  Ley,  (d)  4  Giff.  235,  affirmed  on  appeal, 
4  Giff.  at  p.  253.                                      32  L.  J.  Ch.  534. 

(r)  See   per  Lord   Redcsdale,  in 
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Courts  of  equity  "  assume  a  jurisdiction  to  reform  instruments^ 
which,  either  by  the  fraud  or  mistake  of  the  drawer,  admit  of  a 
construction  inconsistent  with  the  true  agreement  of  the  parties. 
And  of  necessity,  in  the  exercise  of  this  jurisdiction,  a  court  of 
equity  receives  evidence  of  the  true  agreement  in  contradiction 
of  the  written  instrument. "  Belief  will  not  he  refused  though 
the  party  seeking  relief  himself  drew  the  instrument;  for  "every 
party  who  comes  to  be  relieved  against  an  agreement  which  he 
has  signed,  by  whomsoever  drawn,  comes  to  be  relieved  against 
his  own  mistake "  (a).  The  jurisdiction  is  a  substantive  and 
independent  one,  so  that  it  does  not  matter  whether  the  party 
seeking  relief  would  or  would  not  be  able  to  get  the  benefit  of 
the  true  intention  of  the  contract  by  any  other  form  of  remedy  (b). 
It  would  be  neither  practicable  nor  desirable  to  discuss  minutely 
the  very  numerous  cases  in  which  this  jurisdiction  has  been 
exemplified.  Hie  most  important  thing  to  be  known  about  a 
discretionary  power  of  this  kind  is  whether  there  is  any  settled 
rule  by  which  its  exercise  is  limited.  In  this  case  there  are 
ample  authorities  to  show  that  there  is  such  a  rule,  and  they 
expound  it  so  fully  that  there  is  very  little  left  to  be  added  by 
way  of  comment. 

Principles       The  manner  in  which  the  Court  proceeds  is  put  in  a  very  clear 
courts  of     ^kt  by  the  opening  of  Lord  Romilly's  judgment  in  the  case  of 

equity  will  Murray  v.  Parker  (c) : — 
rectify  in- 
struments. «  ^  matters  of  mistake,  the  Court  undoubtedly  has  jurisdiction, 
and  though  this  jurisdiction  is  to  be  exercised  with  great  caution  and 
care,  still  it  is  to  be  exercised  in  all  cases  where  a  deed,  as  executed, 
is  not  according  to  the  real  agreement  between  the  parties.  In  all 
cases  the  real  agreement  must  be  established  by  evidence,  whether 
parol  or  written  ;  if  there  be  a  previous  agreement  in  writing  which 
is  unambiguous,  the  deed  will  be  reformed  accordingly ;  if  ambiguous 
parol  evidence  may  be  used  to  explain  it,  in  the  same  manner  as  in 
other  cases  where  parol  evidence  is  admitted  to  explain  ambiguities 
in  a  written  in8t^ument.,, 

Previous        In  the  case  of  u  a  previous  agreement  in  writing  which  is 
agreement  unambiguous "  the  Court  cannot  admit  parol  evidence  to  rectify 

(a)  Ball  v.  Storie,  1    Sim.  &  St.      131. 
210,  219.  {c)  19  Beav.  305,  308. 

(6)  Druiff  v.  Lord  Parker,  6  Eq. 
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the  final  instrument  executed  in  accordance  with  such  agreement  in  writing 
any  more  than  it  could  allow  the  party  to  maintain  a  suit,  while  iowe(j  to 
the  agreement  was  yet  executory,  first  to  rectify  the  agreement  t»  varied, 
by  parol  evidence  and  then  execute  it  as  rectified — which,  as 
we  have  seen,  it  will  not  do.     For  this  would  be  to  "  reform 
[the  instrument]  by  that  evidence,  which  if  [the  instrument] 
rested  in  fieri,  would  be  inadmissible  to  aid  in  carrying  it  into 
execution"  (a). 

This  language,  it  will  be  seen,  is  not  in  terms  confined  to 
cases  within  the  Statute  of  Frauds.  But  it  might  perhaps  well 
be  argued,  should  the  occasion  for  it  ever  arise,  that  no  other 
cases  were  in  fact  contemplated  by  Lord  St.  Leonards  in  giving 
the  judgment  now  cited. 

But  what  if  there  be  no  previous  agreement  in  writing  at  all  ?  Oral  evi- 
Can  a  d&od  be  rectified  on  oral  evidence  of  what  was  the  real  £* ^ 
intention  of  the  parties  at  the  time,  in  the  absence  of  any  better  f  agreement, 
We  cannot  find  that  any  positive  and  direct  answer  has  been  admissible 
given  to  this  question.     An  old  unreported  case  has  been  pre-  in  the 
served  as  cited  in  argument  which,  if  the  statement  of  it  could  ^y  otfcer 
be  relied  on,   would  indeed  be    a    clear    authority  for    the 
negative  (b).    However  the  modern  decisions  do  not  seem  to 
go  beyond  requiring  the  best  evidence  that  can  be  had  in  each 
particular  case. 

Lord  St.  Leonards  said  in  Alexander  v.  Orosbie  (c) : 

"  In  all  the  cases,  perhaps,  in  which  the  Court  has  reformed  a 
settlement,  there  has  been  something  beyond  the  parol  evidence, 
such  for  instance  as  the  instructions  for  preparing  the  conveyance  or 
a  note  by  the  attorney,  and  the  mistake  properly  accounted  for ;  but 
the  Court  would,  I  think,  act  where  the  mistake  is  clearly  established 
by  parol  evidence,  even  though  there  is  nothing  in  writing  to  which 
the  parol  evidence  may  attach." 

This  opinion  was  approved  by  Stuart,  V.-C.,  in  Moss  v. 
Harier  (d). 

And  again  in  Mortimer  v.  ShortaU  (e) :  "  There  is  no  objection 
to  correct  a  deed  by  parol  evidence,  when  you  have  anything 
beyond  the  parol  evidence  to  go  by.     But  where  there  is  nothing 

(a)  Per  Lord  St.  Leonards,  Davia  150.    Cp.  Davies  v.  FiUon,  2  Dr.  & 

v.  Fition,  2  Dr.  &  War.  225,  288.  War.  288. 

(6)  Hardwood  ▼.  Wallace,  2  Ves.  {d)  18  Jar.  973,  976. 

Sr.  195.  (e)  2  Dr.  &  War.  363,  374. 

(c)  LL  &  G.  temp.  Sugden,  145, 
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but  the  recollection  of  witnesses,  and  the  defendant  by  his 
answer  denies  the  case  set  up  by  the  plaintiff,  the  plaintiff 
appears  to  be  without  a  remedy.  Here  I  am  not  acting  upon 
parol  evidence  alone;  the  documents  in  the  cause,  and  the 
subsequent  transactions,  corroborate  the  parol  evidence,  and 
leave  no  doubt  in  my  mind  as  to  a  mistake  having  been  made." 
As  Lord  St.  Leonards  expressly  professed  in  this  case  to  adhere\ 
to  what  he  said  in  Alexander  v.  Orosbie,  we  must  infer  that 
a  mistake  which  is  positively  denied  by  one  party  cannot 
ever  considered  as  "  clearly  established"  on  parol  evidence. 


eret 
iat/ 
bcf 


Again,  it  was  said  in  a  case  on  the  equity  side  of  the  Court  of 
Exchequer  where  the  whole  subject  was  considerably  discussed : 

"  It  seems  that  the  Court  ought  not  in  any  case,  where  the  mistake 
is  denied  or  not  admitted  by  the  answer,  to  admit  parol  evidence,  and^ 
upon  that  evidence  to  reform  an  executory  agreement"  (a). 

On  the  other  hand,  when  the  mistake  is  admitted,  or  not 
positively  denied,  there  seems  to  be  no  difficulty  in  reforming  a  r 
written  instrument  on  parol  evidence  alone  (5). 


The  result  seems  to  be  that  in  the  absence  of  any  evidence] 
in  writing  of  the  real  previous  agreement,  oral  evidence  of  it,  ifr 


Is  ad- 
mitted if 
not  con- 
tradicted,  not  contradicted,  may  be  admitted, 


What  must 
be  proved: 
common 
intention 
of  parties 
different 
from  ex- 
pressed 
intention. 


Thus  far  as  to  the  nature  of  the  evidence  required ;  next  let 
us  see  what  it  must  prove.  It  is  indispensable  that  the  evidence 
should  amount  to  "proof  of  a  mistake  common  to  all  the 
parties  "  (c)  i.e.  a  common  intention  different  from  the  expressed 
intention  and  a  common  mistaken  supposition  that  it  is  rightly 
expressed  :  it  matters  not,  as  we  have  seen,  by  whom  the  actual 
oversight  or  error  is  made  which  causes  the  expression  to  be 
wrong.  The  leading  principle  of  equity  on  the  head  of  rectifi- 
cation, viz.  that  there  must  be  clear  proof  of  a  real  agreement  of 
both  parties  different  from  the  expressed  agreement,  and  that  a 
different  intention  or  mistake  of  one  party  alone  is  no  ground  to 


(a)  PerAldewon,B.iltty.-6r«i/.  v. 
Sitwell,  1  Y.  &  C.  Ex.  559,  583. 

(b)  Tovmshend  v.  Stangroom,  6 
Ves.  328,  334;  Ball  v.  Storie,  1 
Sim.    &  St.   210  ;   Druijf  v.  Lord 


Parker,  5  Eq.  131. 

(c)  Per  Lord  Romffly,  M.  R 
Bentley  v.  Machay,  31  Beav.  at  p. 
161. 
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vary  the  Agreement  expressed  in  writing,  was  distinctly  laid 
down  by  Lord  Hardwicke  as  long  ago  as  1749  (a). 

The  same  thing  was  very  explicitly  asserted  in  Fowler  v. 
Fowler  (b) : 

"The  power  which  the  Court  possesses  of  reforming  written  agree- 
ments where  there  has  been  an  omission  or  insertion  of  stipulations 
contrary  to  the  intention  of  the  parties  and  under  a  mutual  mistake, 
is  one  which  has  been  frequently  and  most  usefully  exercised.  But 
it  is  also  one  which  should  be  used  with  extreme  care  and  caution. 
To  substitute  a  new  agreement  for  one  which  the  parties  have 
deliberately  subscribed  ought  only  to  be  permitted  upon  evidence  of. 
a  different  intention  of  the  clearest  and  most  satisfactory  description. 
It  is  clear  that  a  person  who  seeks  to  rectify  a  deed  upon  the  ground 
of  mistake  must  be  required  to  establish,  in  the  clearest  and  most 
satisfactory  manner,  that  the  alleged  intention  to  which  he  desires  it 
to  be  made  conformable  continued  concurrently  in  the  minds  of  all 
parties  down  to  the  time  of  its  execution,  and  also  must  be  able  to 
show  exactly  and  precisely  the  form  to  which  the  deed  ought  to  be 
brought.  For  there  is  a  material  difference  between  setting  aside  an 
instrument  and  rectifying  it  on  the  ground  of  a  mistake.  In  the 
latter  case  you  can  only  act  upon  the  mutual  and  concurrent  inten- 
tion of  all  parties  for  whom  the  Court  is  virtually  making  a  new 
written  agreement "  (c). 

So  it  has  been  laid  down  by  the  American  Supreme  Court  Proof  of    ] 
that  Equity  may  compel  parties  to  perform  their  agreement,  but  Sf  p^tyg  r 
has  no  power  to  make  agreements  for  parties  and  then  compel  will  not  do. 
them  to  execute  the  same  (d) ;  to  the  same  effect  in  Rooke  v.  J 

Lord  Kensington  (e)  by  Lord  Hatherley  when  V.-C. ;  and  more 
recently  by  James,  L.  J.  when  V.-C,  in  Mackenzie  v.  Coulson  (/). 
On  this  principle,  as  we  have  already  seen,  the  jurisdiction  to 
rectify  instruments  does  not  extend  beyond  particular  expressions. 
The  Court  cannot  alter  that  form  of  instrument  which  the 
parties  have  deliberately  chosen  (d)  (p.  369  above). 

The  Court  therefore  cannot  act  on  proof  of  what  was  intended 
by  one  party  only  (g).  And  when  an  instrument  contains  a 
variety  of  provisions,  and  some  of  the  clauses  may  havo  been 

(a)  Henkle  v.  Royal  Exch.  Antce.  1  Peters  14. 

Co.  1  Ves.  Sr.  318.  (e)  2  K  &  J.  753,  764. 

(6)  4  De  G.  &  J.  250,  264.  (/)  8  Eq.  368,  375. 

(c)  Pp.  264-5.  (</)  BiHs  v.  Rowland,  4  D.  M.  G. 

(d)  Jlunt  v.  Rousmaniere't  Adm.  430,  436. 


426 


CHAP.   VIII.    MISTAKE. 


Reforma- 
tion of 
settle- 
ments 
according 
to  previous 
articles. 


Special 
roles  as  to 
this. 


passed  over  without  attention,  "  the  single  fact  of  there  being 
no  discussion  on  a  particular  point  will  not  justify  the  Court  in 
saying  that  a  mistake  committed  on  one  side  must  be  taken  to 
be  mutual "  (a).  The  Court  will  not  rectify  an  instrument  when 
the  result  of  doing  so  would  be  to  affect  interests  already  acquired 
by  third  parties  on  the  faith  of  the  instrument  as  it  stood  (6). 

Without  derogation  from  the  above  general  rules,  a  contract 
of  insurance  is  liberally  construed  for  the  purpose  of  reforming 
the  policy  founded  upon  it  in  accordance  with  the  true  inten- 
tion (c). 

The  most  frequent  application  of  the  jurisdiction  of  equity 
to  rectify  intruments  is  in  the  case  of  marriage  and  other  family 
settlements  (d),  when  there  is  a  discrepance  between  the  pre- 
liminary memorandum  or  articles  and  the  settlement  as  finally 
executed.  As  to  marriage  settlements,  the  distinction  was 
formerly  held  that  if  both  the  articles  and  the  settlement  were 
ante-nuptial,  the  settlement  should  be  taken  in  <case  of  variance 
as  a  new  agreement  superseding  the  articles,  unless  expressly 
mentioned  to  be  made  in  pursuance  of  thearticles ;  but  that  a 
post-nuptial  settlement  would  always  be  reformed  in  accordance 
with  ante-nuptial  articles.  The  modern  doctrine  of  the  Court 
has  modified  this  as  follows,  so  far  as  regards  settlements  executed 
after  preliminary  articles  but  before  the  marriage  : 

1.  When  the  settlement  purports  to  be  in  pursuance  of  articles 
previously  entered  into,  and  there  is  any  variance,  the  variance 
will  be  presumed  to  have  arisen  from  mistake. 

2.  When  the  settlement  does  not  refer  to  the  articles,  it  will 
not  be  presumed,  but  it  may  be  proved,  that  the  settlement  was 
meant  to  be  in  conformity  with  the  articles,  and  that  any 
variance  arose  from  a  mistake. 

In  the  first  case  the  Court  will  act  on  the  presumption,  in  the 
second  on  clear  and  satisfactory  evidence  of  the  mistake  (e). 


(a)  Thompson  v.  WhUmore,  1  J. 
&  H.  268,  276. 

{b)  Blackie  v.  Clark,  15  Beav.  595. 

(c)  Equitable  Insurance  Company 
v.  Hearne,  20  Wallace  (Sup.  tit  U. 
S.)  494. 

(d)  See  further  on  this  subject 
Day.  Oonv.  3,  pt.  1.  Appx.  No.  8. 


(e)  Bold  v.  Hutchinson,  5  D.  M. 
G.  558,  567,  568.  As  to  the  prin- 
ciples on  which  courts  of  equity  con- 
strue instruments  creating  executory 
trusts,  see  SackviUe-  West  v.  Viscount 
HolmesdaU,  L.R4H.  L.  543,  555, 
565. 
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The  fact  that  a  provision  inserted  in  a  settlement  (e.g.  restraint 
on  anticipation  of  the  income  of  the  wife's  property)  is  in  itself 
usual  and  is  generally  considered  proper,  is  not  a  ground  for  the 
Court  refusing  to  strike  it  out  when  its  insertion  is  shown  to  have 
been  contrary  to  the  desire  of  the  parties  and  to  the  instructions 
given  by  them  (a). 

It  is  not  necessary  that  a  person  claiming  to  have  a  settlement  At  whose 
rectified  should  be  or  represent  a  party  to  the  original  contract,  8UJ* rectifi" 
or  be  within  the  consideration  of  it  (b).     But  a  deed  which  is  be  had. 
wholly  voluntary  in  its  inception  cannot  be  reformed  if  the 
grantor   contests  it,   but  must   stand    or   fall  in  its  original 
condition  without  alteration  (c);  the  reason  of  this  has  been 
explained  to  be  that  an  agreement  between  parties  for  the  due 
execution  of  a  voluntary  deed  is  not  a  contract  which  the  Court 
can  interfere  to  enforce  (d). 

But  the  Court  has  power  to  set  aside  a  voluntary  deed  in  part 
only  at  the  suit  of  the  grantor  if  he  is  eontent  that  the  rest 
should  stand  (e). 

Some  cases  of  a  rather  peculiar  kind  which  have  already  been  Option  to 

touched  upon  under  another  heading  (/)  must  here  be  mentioned  set  aside 

as  in  apparent  conflict  with  one  of  the  rules  above  stated.  **  c^**'11 

.     .  peculiar 

In  these  instances  the  plaintiff  sought  to  reform  an  instrument,  cases. 

and  satisfied  the  Court  that  it  did  not  represent  what  was  his 

own  intention  at  the  time  of  execution,  but  failed  to  establish 

that  the  other  party's  intention  was  the  same ;  and  since  it  was 

"in  the  power  of  the  Court  to  put  the  parties  in  the  same 

position  as  if  the  contract  had  not  been  executed,"  an  option 

was  given  to  the  defendant  of  "having  the  whole  contract 

annulled,  or  else  of  taking  it  in  the  form  which  the  plaintiff 

intended  "  (g).     This  is  hardly  an  exception  to  the  rule  that 


(a)  Torrt  v.  Torre,  1  Sm.  &  G.  (e)  Turner  v.  Collins,  7  Ch.  829, 

518.  342 ;  and  see  per  Tomer,  L.  J. 

(6)  Thompson  v.  Wktimore,  1  J.  Bentiey  v.  Mackay,  4  D.F.J.  286. 

k  H.  268,  278.  (/)  Svpra.  p.  38a 

(c)  Broun  v.  Kennedy,  88  Beav.  (?)  Harris  v.  PeppereU,  6  Eq.  1, 
at  p.  147.  5;    Garrard  v.  Franks^  80  Beav. 

(d)  Lister  v.  Hodgson,  4  Eq.  at  p.  445 ;    Bloomer  v.   Spittle,  13  Eq. 
84.  427. 
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the  Court  does  not  interfere  to  rectify  a  mistake  unless  it  is 
shown  to  have  been  common  to  both  parties ;  for  here  the  recti- 
fication is  only  an  alternative  proposal     The  Court  says  to  the*\ 
defendant  in  effect :  Either  the  agreement  between  you  was  / 
such  as  the  plaintiff  says  it  was,  or  there  was  no  real  agreement/ 
at  alL     Take  which  of  these  two  views  you  please,  but  it  isy 
certain  that  the  terms  you  have  contended  for  were  never  agreed  1 
to  by  the  plaintiff,  and  by  them  at  all  events  he  is  not  to  be  J 
bound. 

New  deed      When  a  conveyance  is  rectified  the  order  of  the  Court  is) 
quired       sufficient  without  a  new  deed.     A  copy  of  the  order  is  indorsed?" 
on  the  deed  which  is  to  be  rectified  (a). 

APPENDIX  C.  (See  p.  381,  above.) 

Mr.  Benjamin's  remarks  on  Boulton  v.  Jones  (Benjamin  on  Sale, 
47,  324)  deserve  much  consideration.  He  appears  to  think  that  the 
actual  existence  of  a  set-off  in  favour  of  the  defendants  against 
Broeklehurst,  to  whom  the  order  was  addressed,  was  necessary  to  the 
decision.  And  in  the  report  which  he  follows  (27  L.  J.  Ex.  117)  the 
fact  that  such  a  set-off  existed  does  certainly  come  into  much  more 
prominence  than  in  the  case  as  reported  in  H.  &  N.  One  cannot 
differ  without  hesitation  from  so  learned  and  accurate  a  writer  as 
Mr.  Benjamin ;  but  it  is  submitted  that  according  to  his  view  the 
plaintiff's  claim  should  have  failed  not  wholly,  but  only  so  far  as  the 
defendants  were  prejudiced  by  his  substitution  for  the  person  with 
whom  they  intended  to  contract :  that  is,  there  should  have  been  a 
good  cause  of  action  for  the  excess  (if  any)  of  the  price  of  the  goods  over 
the  set-off;  this  being  the  amount  which  the  defendants  in  fact 
intended  to  pay.  The  defendants  would  then  have  been  in  the  same 
position  as  if  they  had  been  dealing  with  an  agent  for  an  undisclosed 
principal.  But  this  analogy  was  expressly  held  to  be  inapplicable : 
and  it  seems  to  us  that  the  decision  rests  on  the  broad  ground  that 
independently  of  any  question  of  set-off,  there  was  no  contract :  not 
an  express  one,  for  the  defendants'  order  was  not  addressed  to  the 
plaintiff ;  not  an  implied  one,  for  the  defendants  accepted  and  kept 
the  goods  without  knowing  that  they  were  the  plaintiff's. 

Mr.  Benjamin  further  suggests  that  the  plaintiff  cannot  be  sup- 
posed to  have  been  wholly  without  remedy  and  that  he  might  in  some 
way  have  obtained  relief  against  the  defendants  in  equity.  It  is 
difficult  however  to  see  how  the  defendants  could  be  liable  in  equity 

(a)   White  v.  White,  15  Eq.  247. 
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any  more  than  at  law  otherwise  than  on  a  contract  express  or  implied. 
A  constructive  trust  for  the  plaintiff  of  the  set-off  against  Brocklehurst 
would  only  be  another  form  of  implied  contract  The  plaintiff's 
proper  remedy  would  have  been  to  sue  in  the  name  of  Brocklehurst, 
and  possibly  Brocklehurst  would  have  been  bound  in  equity  to  allow 
his  name  to  be  used.  But  this  would  depend  on  the  terms  on  which 
his  business  was  made  over  to  the  plaintiff,  and  to  do  complete 
justice  in  the  matter  it  would  have  been  necessary  to  know  those 
terms.  What  was  really  wanted  was  the  power  to  add  Brocklehurst 
as  a  party  to  the  cause,  which  could  not  be  done  at  common  law. 
The  Court  will  now  be  able  to  provide  for  such  cases.  See  the 
Judicature  Act,  1873,  s.  24,  sub-s.  1,  and  the  Rules  of  Court  of  1875, 
Order  XIV,  rr.  3, 4,  6,  13. 


APPENDIX  D.  (See  p.  385,  above.) 

As  to  Parties  to  Actions  on  Contracts  made  with  Agents, 

A  person  who  contracts  or  professes  to  contract  on  behalf  of  a  prin- 
cipal may  be  in  any  one  of  the  following  positions  : 

1.  Agent  having  authority  (whether  at  the  time  or  by  subsequent 
ratification)  to  bind  his  principal. 

(A)  known  to  be  an  agent 
(a)  for  a  principal  named 

(0)  for  a  principal  not  named. 

(B)  not  known  to  be  an  agent  (a). 

2.  Holding  himself  out  as  agent,  but  not  having  authority  to  bind 
his  principal 

(A)  where  a  principal  is  named 

(a)  who  might  be  bound,  but  does  not  in  fact  authorize  or 

ratify  the  contract 
(/3)  who  in  law  cannot  be  bound. 

(B)  where  the  alleged  principal  is  not  named. 

1.  In  all  cases  where  there  is  an  agent  dealing  on  behalf  of  a  i.  Agent 
real  principal,  the  intention  of  the  parties  determines  whether  \0T  ***?tm 
the  agent,  or  the  principal,  or  both,  are  to  be  liable  on  the  con-  dpaL 
tract  and  entitled  to  enforce  it.     The  question  is  to  whom  credit 

(a)  Since  the  cases  of  Colder  v.  whether  the  agent  is  known  to  be 

DobeU)  Fleet  v.  Mwrton,  and  Hutchin-  an  agent  or  not,  rather  than  whether 

son     v.      Tctfham    (see     following  the  principal  is  named  or  not.    At 

notes)  it  may  perhaps  be  considered  all  events  this  arrangement  seems 

that  the  true  leading  distinction  is  more  convenient  for  our  purpose, 
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was  really  given  (a).  And  the  general  rules  laid  down  on  the 
subject  furnish  only  provisional  answers,  which  may  be  displaced 
(subject  to  the  rules  as  to  admissibility  of  evidence)  by  proof  of 
a  contrary  intention. 

A.  Known      A.  When  the  agent  is  known  to  be  an  agent,  a  contract  is 
agent  icon-  ma(^e>  *&&  knowingly  made,  by  the  other  party  with  the  princi- 

tract  with  pal,  on  which  the  principal  is  the  proper  person  to  sue  and  be 
principal  , 

db  initio,     a™**. 

a.  Princi-  And  when  the  principal  is  named  at  the  time,  then  there  is 
pal  named '  prima  facie  no  contract  with  the  agent :  but  when  the  principal 
primafacit  is  not  named,  then  prima  facie  the  agent,  though  known  to  be 
f^i^fc  an  agen*>  does  kind  himself  personally,  since  the  other  party  is 
not  presumed  to  give  credit  exclusively  to  an  unknown  prin- 
cipal (b). 

But  when  the  agent  would  not  prima  facie  be  a  contracting 
jprimafacie  party  in  person  he  may  become  so  in  various  ways.  Thus  he  is 
tract  in  personally  liable  if  he  expressly  undertakes  to  be  so  (c)  :  such  an 
P6™011-  undertaking  may  be  inferred  from  the  general  construction  of  a 
Evidence  contract  in  writing,  and  is  always  inferred  when  the  agent  signs 
intention^  *n  ^8  own  name  without  qualification  (d),  though  the  principal  is 
(«).  not  the  less  also  liable,  whether  named  at  the  time  or  not  (e),  or 

if  he  himself  has  an  interest  in  the  subject-matter  of  the  contract, 
as  in  the  case  of  an  auctioneer  (/).     And  where  the  agent  is 

(a)  Story  on  Agency,  §§  279,  sqq.  the  Ex.  Ch.    Sees.  229.    And  per- 

288.     Thompson  v.  Davenport,  2  Sm.  haps  the  question  may  deserve  to  be 

L.  C.  327,  333  ;  Colder  v.  DobeJl,  reconsidered  if  it  ever  comes  before 

LR6C.  P.  486.  a  court  of  last  resort. 

(6)  But  one  who  deals  with  an  (c)    Story    on    Agency,    §    269. 

agent  known  to  be  such  cannot  set  Smith,  Merc  Law,  258. 
off  against  the  principal's  claim  a  (d)  See  Fairlie  v.  Fenton,  L.  R. 

debt  due  to  him  from  the  agent.     If  5  Ex.  169,  Paice  v.  Walker,  ib.  178. 
he  has  employed  an  agent  on  his  (e)  Higgins  v.  Senior,  8  M.  &  W. 

own  part,  that  agent's  knowledge  is  834  :  the  law  there  laid  down  goes 

for  this  purpose  treated  as  the  em-  to    superadd    the    liability  of    the 

plover's  own  :  and  this  even  though  agent,  not  to  take  away  that  of  the 

the  knowledge  was  not  acquired  in  principal,  Colder  v.  Dobett,  L.  B.  6 

the  course  of  the  particular  employ-  C.  P.  486.     As  to  when  directors  of 

ment :  Dresser  v.  Norwood,  Ex.  Ch.,  companies  are  personally  liable  on 

17  C.  B.  N.  S.  466,  34  L.  J.  C.  P.  documents    Bigned   by    them,    see 

48,  revg.  s.  cS  14  C.  B.  N.  S.  574,  Lindley,  1.  364,  and  in  addition  to 

82  L.  J.  0.  P.  201.     The   Indian  authorities  there  collected,  Dutton 

Contract  Act  has  followed  the  view  v.  Marth,  L.  R.  6  Q.  B.  861. 
of  the  C.  P.  in  preference  to  that  of  (/)  2  Sm.  L.  C.  357. 
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dealing  in  goods  for  a  merchant  resident  abroad,  it  is  held  on 
the  ground  of  mercantile  usage  and  convenience  that  without 
evidence  of  express  authority  to  that  effect  the  commission  agent 
cannot  pledge  his  foreign  constituent's  credit,  and  therefore  con- 
tracts in  person  (a).  And  when  a  deed  is  executed  by  an  agent  Technical 
as  such  but  purports  to  be  the  deed  of  the  agent  and  not  of  the  J?^88* to 
principal,  then  the  principal  cannot  sue  or  be  sued  upon  it  at  agent, 
law,  by  reason  of  the  technical  rule  that  those  persons  only  can 
sue  or  be  sued  upon  an  indenture  who  are  named  or  described 
in  it  as  parties  (b).  And  it  is  also  held  in  equity  that  a  party 
who  takes  a  deed  under  seal  from  an  agent  in  the  agent's  own 
name  elects  to  charge  the  agent  alone  (c).  A  similar  rule  has 
been  supposed  to  exist  as  to  negotiable  instruments  :  but  modern 
decisions  seem  to  show  that  when  an  agent  is  in  a  position  to 
accept  bills  so  as  to  bind  his  principal,  the  principal  is  liable 
though  the  agent  signs  not  in  the  principal's  name  but  in  his 
own,  or,  it  would  appear,  in  any  other  name.  It  is  the  same  as 
if  the  principal  had  signed  a  wrong  name  with  his  own  hand  (d). 

Again,  an  agent  who  would  otherwise  be  liable  on  the  contract  Evidence 
made  by  him  may  exempt  himself  from  liability  by  contracting  {^JJjjJJJ^ 
in  such  a  form  as  makes  it  appear  on  the  face  of  the  contract  (£). 
that  he  is  contracting  as  agent  only  and  not  for  himself  as  prin- 
cipal (e) :  but  even  then  he  may  be  treated  as  a  contracting 
party  and  personally  bound  as  well  as  his  principal  by  the 
custom  of  the  particular  trade  in  which  he  is  dealing  (/).     Or 
he  may  limit  his  liability  by  special  stipulations,  e.g.  when  a 

(a)  Armstrong  v.  Stokes,  L.  R.  7  Q.  evidence  of  a  contrary  intention  is 

B.  598,  605.  Ace.  Elbinytt  Actien-  required :   and  the  description  of 

OeseUschaft  v.  Claye,  L.  R.  8  Q.  B.  him  as  agent  in  the  body  of  the 

313,  showing  that  the  foreign  prin-  document  is  not  of  itself  enough  for 

cipai  cannot  sue  on  the  contract  :  that  purpose  :  Paice  v.   Walker,  L. 

Mutton,  v.  Bulloch,  ib.  331,  affirmed  R  5  Ex.  173.     Conversely  words  in 

in  Ex.  Ch.  9  Q.   B.  572,  that  he  the   body  of    a    document    which 

cannot  be  sued.  amount  to  a  personal  contract  by 

(6)  Lord  Southampton  v.  Brown,  the  agent  are  not  deprived  of  their 

6B.&  C.  718  ;  Beckham  v.  Drake,  effect    by   a   qualified   signature  : 

9  M.  &  W.  at  p.  95.  Lennard  v.  Robinson,  5  E.  &  B.  125, 

{€)  Pickering* s  claim,  6  Ch.  525.  24  L.  J.  Q.  B.  275. 

(d)  Lindus  v.  BradweU,  5  C.  B.  (/)  ffumfrey  v.  Dale,  7  E.  &  B. 

583,  17  L.  J.  C.  P.  123  :  Cp.  Ed-  266,  E.  B.  &  E.  1004,  26  L.  J.  Q. 

munds  v.  BusheU,  L.  R  1  Q.  B.  97.  B.  137  ;  Fleet  v.  Murton,  L.  R  7 

(c)    To  prevent    an    unqualified  Q.    B.    126,    129 ;    Hutchinson   v. 

signature  by  the  agent  in  his  own  Tatham,  L.  R  8  C.  P.  482. 
name  from  making  him  liable,  clear 
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B.  Agent 
not  known 
to  be  an 
agent. 
Generally 
there  is  a 
contract 
with  the 
undis- 
closed 
principal. 
Excep- 
tions. 


Limita- 
tions of 
the  role 
when  it 
applies. 
As  to 
rights  of 
principal. 


charter-party  is  executed  by  an  agent  for  an  unnamed  freighter, 
and  the  agent's  signature  is  unqualified,  but  the  charter-party 
contains  a  clause  providing  that  the  agent's  responsibility  shalL 
cease  as  soon  as  the  cargo  is  shipped  (a). 

It  is  also  a  rule  that  an  agent  for  a  government  is  not  person- 
ally a  party  to  a  contract  made  by  him  on  behalf  of  such  govern- 
ment by  reason  merely  of  having  made  the  contract  in  his  own 
name  (b).  In  some  cases  the  agent,  though  prima  facie  not  a  party 
to  the  contract  as  agent,  can  yet  sue  or  be  sued  as  principal  on 
a  contract  which  he  has  made  as  agent  These  will  be  men- 
tioned under  another  head  of  this  subject  (c). 

B.  When  a  party  contracts  with  an  agent  whom  he  does  not 
know  to  be  an  agent,  the  undisclosed  principal  is  generally 
bound  by  the  contract  and  entitled  to  enforce  it,  as  well  as  the 
agent  with  whom  the  contract  is  made  in  the  first  instance  (d). 

But  the  limitations  of  this  rule  are  important.  In  the  first 
place,  it  does  not  apply  where  an  agent  for  an  undisclosed  prin- 
cipal contracts  in  such  terms  as  import  that  he  is  the  real  and 
only  principal.  There  the  principal  cannot  afterwards  sue  on 
the  contract  (e).  Much  less,  of  course,  could  he  do  so  if  the 
nature  of  the  contract  itself  (for  instance,  partnership)  were 
inconsistent  with  a  principal  unknown  at  the  time  taking  the 
place  of  the  apparent  contracting  party.  Likewise,  "if  the 
principal  represents  the  agent  as  principal  he  is  bound  by  that 
representation.  So  if  he  stands  by  and  allows  a  third  person 
innocently  to  treat  with  the  agent  as  principal  he  cannot  after- 
wards turn  round  and  sue  him  in  his  own  name  "  (/). 

Again,  in  the  cases  to  which  the  rule  does  apply,  the  rights  of 
both  the  undisclosed  principal  and  the  other  contracting  party 
are  qualified  as  follows  : 

The  principal  "  must  take  the  contract  subject  to  all  equities 


{a)  Oglesby  v.  Tglesias,  E.  B.  k 
E.  930,  27  L.  J.  Q.  B.  856  ;  Oarr 
v.  Jackson,  7  Ex.  882. 

(b)  Macbeath  v.  Haldimand,  1  T. 
R  172,  cp.  ib.  674  ;  Oidley  v.  Lord 
Palmcraton,  3  Bro.  &  Bing.  275 ; 
Story  on  Agency,  §  302,  sqq. 

(c)  Infra,  p.  438-9. 

(d)  The  rule  is  not  excluded  by  the 


contract  being  in  writing  (not  under 
Beal)  and  signed  by  the  agent  in  his 
own  name :  Bcc&ham  v.  Drake,  9 
M.  &  W.  at  p.  91. 

(e)  HumJble  v.  Hunter,  12  Q.  B. 
310,  17  L.  J.  Q.  B.  350. 

(/)  Ferrand  v.  Bischojjsheim,  4 
C.  B.  N.  S.  710,  716,  27  L.  J.  C.  P. 
302. 
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in  the  same  way  as  if  the  agent  were  the  solo  principal "  (a). 
Accordingly  if  the  principal  sues  on  the  contract  the  other  party 
may  avail  himself  of  any  defence  which  would  have  been  good 
against  the  agent  (b) :  thus  a  purchaser  of  goods  through  a 
factor  may  set  off  a  claim  against  the  factor  in  an  action  by  the 
factor's  principal  for  the  price  of  the  goods  (c).  "Where  a 
contract  is  made  by  an  agent  for  an  undisclosed  principal,  the 
principal  may  enforce  performance  of  it,  subject  to  this  qualifi- 
cation, that  the  person  who  deals  with  the  agent  shall  he  put  in 
the  same  position  as  if  he  had  been  dealing  with  the  real  principal) 
and  consequently  he  is  to  have  the  same  right  of  set-off  which 
he  would  have  had  against  the  agent "  (<f).  And  his  claim  to  be 
allowed  such  set-off  is  not  effectually  met  by  the  reply  that  when 
ho  dealt  with  the  agent  he  had  the  means  of  knowing  that  he  was 
only  an  agent.  The  existence  of  means  of  knowledge  is  not 
material  except  as  evidence  of  actual  knowledge  (e). 

And  conversely  the  right  of  the  other  contracting  party  to  As  to 
hold  the  principal  liable  is  subject  to  the  qualification  that  the  J^oth* 
state  of  the  account  between  the  principal  and  the  agent  must  party, 
not  be  altered  to  the  prejudice  of  the  principal.     This  doctrine, 
originally  laid  down  in  a  dictum  of  Lord  Tenterden  (/),  has  been 
adhered  to  by  a  late  decision  of  the  Court  of  Queen's  Bench,  who 
held  that  the  principal  is  not  liable  if  he  has  in  good  faith  paid 
the  agent  at  a  time  when  the  other  party  still  gave  credit  to  the 
agent  and  knew  of  no  one  else  (g). 

(a)  Story  on  Agency,  §  420 ;  per  898.    Per  Cur.,  Isberg  v.  Bovden, 

Parke,  B.  Beckham  v.  Drake,  9  M.  8  Ex.  at  p.  859. 

&  W.  at  p.  98.  (rf)  Per  Willes,  J.  Dresser  v.  Nor- 

(6)  If  the  agent  sues  in  his  own  wood,  14  G.  B.  N.  S.  574,  588,  32 

name  the  other   party  cannot  set  L.  J.  C.  P.  201,  205.    The  reversal 

off  a  debt  dne  from  the  principal  of  this  case  in  the  Ex.  Ch.  17  C.  B. 

whom  he  has  in  the  meantime  die-  N.  S.  466,  34  L.  J.  C.  P.  48,  does 

covered,  there  being  no  mutual  debt  not  affect   this    statement  of   the 

within  the  statute  of  set-off  :  Isberg  general  law. 

v.  Bowden,  8  Ex.  852.    Under  the  (e)  Borries   v.  Imperial  Ottoman 

new  practice,  however,  he  can  make  Bank,  L.  R.  9  0.  P.  38. 

the  principal  a  party  to  the  action  (/)  Thompson  v.  Davenport,  2  Sm. 

by  counter-claim  and  have  the  whole  L.  C.  at  p.  333. 

matter  disposed  of.    See  the  Judi-  (?)  Armstrong  v.  Stokes,  L.  R.  7 

cature  Act,  1873,  s.  24,  sub-s.  8,  and  Q.    B.    598,    dissenting  from    the 

the  Rules  of  1875,  Order  XIX.,  r.  opinion  (though  perhaps  not  from 

3,  and  Order  XXII.,  it.  5*10.  the  actual  decision)  of   the  judges 

(c)  Rabone  v.   Williams,  7  T.  B.  of  the  Court  of  Exchequer  in  Heald 

360,  n. ;  Sims  v.  Bond,  5  B.  &  Ad. .  v.  Kenworihy,  10  Ex.  789. 

P  F 
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•  Again,  the  other  party  may  choose  to  give  credit  to  the  agent 
exclusively  after  discovering  the  principal,  and  in  that  case  he 
cannot  afterwards  hold  the  principal  liable ;  and  statements  or 
conduct  of  the  party  which  lead  the  principal  to  believe  that  the 
agent  only  will  be  held  liable,  and  on  the  faith  of  which  the 
principal  acts,  will  have  the  same  result  (a).  And  though  the 
party  may  elect  to  sue  the  principal,  yet  he  must  make  such 
election  within  a  reasonable  time  after  discovering  him  (ft). 
When  it  is  said  that  he  has  a  right  of  election,  this  means  that 
he  may  sue  either  the  principal  or  the  agent,  or  may  commence 
proceedings  against  both,  but  may  only  sue  one  of  them  to 
judgment ;  and  a  judgment  obtained  against  one,  though  unsatis- 
fied, is  a  bar  to  an  action  against  the  other.  It  was  decided  in 
Priestly  v.  Fernie  (c)  that  such  is  the  rule  as  to  principal  and 
agent  in  general,  and  that  there  is  no  exception  in  the  case  of 
shipowner  and  freighter,  which  was  the  case  before  the  Court 

The  mere  commencement  of  proceedings  against  the  agent  or 
his  estate  after  the  principal  is  discovered,  although  it  may 
possibly  be  evidence  of  an  election  to  charge  the  agent  only,  does 
not  amount  to  an  election  in  point  of  law  (<#). 

2.  Pro-  2.  We  have  now  to  point  out  the  results  which  follow  when 

agent  not   a  man  P10^863  to  make  a  contract  as  agent,  but  is  in  truth  not 

having       an  agent,  that  is,  has  no  responsible  principal. 

au  on  y.  ^Q  ma^  ^  QV^  Q£  oongideratiQn  ^  c^qq  fa  which  the  pro- 
fessed agent  is  on  the  face  of  the  contract  personally  bound  as 
well  as  his  pretended  principal :  for  his  own  contract  cannot  be 
the  less  valid  because  the  contract  he  professed  at  the  same  time 
to  make  for  another  has  no  effect.  But  when  the  contract  is 
not  by  its  form  or  otherwise  such  as  would  of  itself  make  the 
professed  agent  a  party  to  it,  there  are  several  distinctions  to  be 
observed. 

A.  Princj-     A.  First,  let  us  take  the  cases  where  a  principal  is  named, 
pal  named,  rm        ,i  .  -  .  , 

The  other  party  prima  facie  enters  into  the  contract  on  the 

(a)  Story   qp  Agency,    §§  279,  Hertford,  3  East  147. 

288,  291;   JlortfaU  v.  FaunOcroy,  (&)  Smelhurst  v.  MitekdL  1  E.  & 

10  B.  &  C.  765 ;   but  the  principal  E.  622,  28  L.  J.  Q.  B.  241. 

is  not    discharged   unless    he   has  (c)  8  H.  &  0.  977,  988,  84  L.  J. 

actually  dealt  with  the  agent  on  the  Ex.  173 ;  cp.  L.  R  6  C.  P.  499. 

faith  of  the  other  party's  conduct  so  (d)  Curtis  v.  Williamson,  L.  B.  10 

as  to  change  his  position :  WyoXt  v.  Q.  B.  57. 


RESULTS  OF  HOLDING  ONESELF  OUT  AS  AGENT.  435 

faith  of  that  principal's  credit.  But  credit  cannot  be  presumed 
to  be  given  except  to  a  party  who  is  capable  of  being  bound  by 
the  contract :  hence  it  is  material  whether  the  allegod  principal 
is  one  who  might  authorise  or  ratify  the  contract,  but  does  not, 
or  is  one  who  could  not  possibly  do  so. 

a.  The  more  frequent  case  is  where  the  party  named  as  «•  WLo 
principal  is  one  who  might  be  responsible.  rSponei- 

It  is  now  settled  law  that,  subject  to  the  qualifications  which  Me. 
will  appear,  the  pretended  agent  has  not  in  that  case  either  the 
rights  or  the  liabilities  of  a  principal  on  the  contract. 

First,  as  to  his  rights.       In  Bickerton  v.  Burrett  (a)  the  Professed 
plaintiff  had  signed  a  memorandum  of  purchase  at  an  auction  as  j^^eon 
agent  for  a  named  principal   Afterwards  he  sued  in  his  own  name  the  con- 
to  recover  the  deposit  then  paid  from  the  auctioneer,  and  offered  ^j^^ 
evidence  that  he  was  really  a  principal  in  the  transaction.     But  v.  BurreU. 
he  was  non-suited  at  the  trial,  and  this  was  upheld  by  the  full 
Court.       It  was  laid  down  (per  Lord  EUenborough,  C.  J., 
Bayley,  Abbott,  and  Holroyd,  J  J.,  concurring)  that  "  where  a 
man  assigns  himself  as  agent  to  a  person  named,  the  law  will 
not  allow  him  to  shift  his  position,  declaring  himself  principal 
and  the  other  a  creature  of  straw    ...    A  man  who  has 
dealt  with  another  as  agent  (b)  is  not  at  liberty  to  retract  that 
character  without  notice  and  to  turn  round  and  sue  in  the 
character  of  principal     The  plaintiff  misled  the  defendant  and 
was  bound  to  undeceive  him  before  bringing  an  action."     This 
leaves  it  doubtful  what  would  have  been  the  precise  effect  of  the 
plaintiff  giving  notice  of  his  real  position  before  suing :  but  the 
modern  cases  seem  to  show  that  it  would  only  have  put  the 
defendant  to  his  election  to  treat  the  contract  as  a  subsisting 
contract  between  himself  and  the  plaintiff  or  to  repudiate  it  at 
once.     Before  we  come  to  these  it  must  be  mentioned  that  there  Contra  in 
is  a  reported  case  in  equity  which  appears  to  be  directly  opposed  ^"Ity 
to  Bickerton  v.  BurrelL      This  is  Fclloiccs  v.  Lord  Gwydyr  (c).  LordGwy- 
The  facts  were  shortly  these.      Lord  Gwydyr  was  entitled  as  ^J* :  8ed 
Deputy  Great  Chamberlain  to  the  decorations  used  in  West-     * 
minster  Hall  at  the  Coronation  of  George  IV.     He  sold  these 
to  the  plaintiff  Fellowes,  who  re-sold  them  to  the  defendant 

(a)  5M.&S.  3S3.  Bible  principal 

(6)  Le,  for  a  named  and  respon-         (c)  1  Sim.  63, 1  Rues,  ft  M.  83. 

F  F  2 
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Page  at  an  advanced  price,  but  professed  to  be  selling  as  the 
agent  of  Lord  Gwydyr,  and  signed  the  agreement  for  sale  in 
that  character.  Fellowes,  being  unable  to  procure  Lord 
Gwydyr's  consent  to  his  name  being  used  in  an  action,  sued 
Page  in  his  own  name  in  equity  for  a  balance  due  on  the  agree- 
ment. It  was  argued  for  the  defendant  that  he  had  been  misled 
"  as  to  a  most  important  ingredient  in  the  contract,  as  to  the 
person,  namely,  with  whom  he  had  really  contracted  "  (a).  And 
moreover  it  is  difficult,  for  other  reasons  mentioned  in  the 
argument  (a),  to  see  what  equity  the  plaintiff  had  except  on 
some  notion  that  there  must  always  be  a  remedy  in  equity  when 
there  appears  to  be  none  at  law.  However  it  was  held  by  Sir 
John  Leach,  V.-C,  and  by  Lord  Lyndhurst  on  appeal,  that  Page 
could  not  resist  the  performance  of  the  contract  without  showing 
that  he  had  been  actually  prejudiced  by  having  it  concealed 
from  him  that  Fellowes  was  the  real  principal.  It  is  submitted 
that  this  decision  is  contrary  to  the  principles  laid  down  in 
Bickerton  v.  Burrell  and  the  other  cases  to  be  presently  cited ; 
that  there  is  no  intelligible  reason  for  any  distinction  between 
law  and  equity  on  a  question  of  contract  or  no  contract ;  and 
that  consequently  Fellowes  v.  Lord  Gicydyr  cannot  now  be 
regarded  as  law  (b). 

Kaynerv.  The  doctrine  under  consideration  was  further  defined  in 
**"**•  Rayner  v.  Orote  (c).  There  the  plaintiff  sued  to  recover  a 
balance  due  upon  the  sale  by  him  to  the  defendants  of  a  quantity 
of  soda  ash  according  to  a  bought  note  in  this  form : — "  I  have 
this  day  bought  for  you  the  following  goods  from  J.  <fc  T. 
Johnson — 50  tons  soda  ash,  ....  J.  H.  Kayner".  It 
was  proved  that  the  plaintiff  was  the  real  owner  of  the  goods, 
and  13  tons  out  of  the  50  had  been  delivered  to  the  defendants 
and  accepted  by  them  at  a  time  when  there  was  strong  evidence 
to  show  that  they  knew  the  plaintiff  to  be  the  real  principal 
The  law  was  stated  as  follows  (d)  : — 

(a)  1  Bass.  ft  M.  at  p.  85,  88.  within  Rayner  v.  Orote,  15  M.  ft 

(6)  It  may  be  that  the  decision  W.  859  ;  but  this  is  not  mentioned 

was  right  on  the  facts,  on  the  ground  in  the  judgments. 

that  Page  continued  to  act  under  (c)  15  M.  ft  W.  359. 

the  contract  after  knowing  the  true  (d)  Per  Cur.  at  p.  865  ;  and  see 

state  of  things  (as  was  said  in  argu-  the  remarks  on  Bickerton  v.  Burrett, 

ment  for  the  plaintiff,  1  Rubs,  ft  ad  fin, 

M.  88),  which  would  bring  the 
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u  In  many  such  cases  [viz.  where  the  contract  is  wholly  unperformed] 
such  as  for  instance  the  case  of  contracts  in  which  the  skill  or  solvency 
of  the  person  who  is  named  as  the  principal  may  reasonably  be  con- 
sidered as  a  material  ingredient  in  the  contract,  it  is  clear  that  the 
agent  cannot  then  show  himself  to  be  the  real  principal  and  sue  in 
his  own  name ;  and  perhaps  it  may  be  fairly  urged  that  this,  in  all 
executory  contracts,  if  wholly  unperformed,  or  if  partly  performed 
without  the  knowledge  of  who  is  the  real  principal,  may  be  the 
general  rule.'1 

But  here  part  performance  had  been  accepted  by  the 
defendants  with  full  knowledge  that  the  plaintiff  was  the  real 
principal,  and  it  was  therefore  considered  that  the  plaintiff  was 
entitled  to  recover. 

Next,  as  to  the  pretended  agent's  liability.     It  was  at  one  Nor  can 

time  thought  that  an  agent  for  a  named  principal  who  turned  ^^°" 

out  to  have  no  authority  might  be  sued  as  a  principal  on  the  agent  be 

contract  (a).     But  it  has  been  determined  that  he  is  not  liable  on  "uedon  the 

x  '  .  oontract. 

the  contract  itself  (b).      He  is  liable  however  on  an  implied  •     „  , 

warranty  of  his  authority  to  bind  his   principal.      This  was  warranty  i 

decided  in  Cdlen  v.    Wright  (c),  and    has    been  followed  in  ^auth°-  j 

several  later  cases  (d).     The  pretended  agent  is  also  generally 

liable  to  an  action  in  tort  (e).     A  somewhat  similar  doctrine  of 

implied  warranty  has  been  acted  on  in  the  case  of  the  contract 

to  marry.     A  person  who  promises  marriage  also  promises  or 

warrants  that  he  is  legally  capable  of  marrying,  and  is  therefore 

not  the  less  liable  for  a  breach  of  promise  though  it  may  be  > 

questionable  whether  the  actual   promise  to  marry  was  not 

unlawful  (/).       However    this    warranty  was    treated    as    an 

integral  part  of  the  principal  contract,  and  no  special  reference 

to  it  in  pleading  was  even  suggested. 

.     (a)  Cp.  Pothier,  ObL  §  75.  102  ;  Weeks  v.  Propcrt,  L.  R.  8  C.  P. 

{b)  Lewi*  v.  Nicholson,  18  Q.  B.  427,   437.     As  to  the  measure  of 

503,  21  L.  J.  Q.  R  811.  damages,  Simons  v.  PatcheU,  7  B.  & 

(c)  7  E.  &  B.  801,  26  L.  J.  Q.  B.  B.  568, 26  L.  J.  Q.  B.  195 ;  Spedding 
147  ;  in  Ex.  Ch.  8  E.  &  B  647,  27  t.  NeveU,  L.  R.  4  C.  P.  212  ;  Godwin 
L.  J.  Q.  B.  215.  ▼.  Francis,  L.  R.  5  C.  P.  295. 

(d)  Richardson  v.  Williamson,  L.  (e)  BandeU  v.  Trimen,  18  C.  B. 
R.  6  Q.  B.  276  ;  Cherry  v.  Colonial  786,  25  L.  J.  0.  P.  307. 

Bank  of  Australia,  L.  R.  8  P.  C.  24,  (/)  MiUward  v.  LUOewood,  5  Ex. 

31.    But  the  representation  of  the  775,  20  L.  J.  Ex.  2  ;  and  this  seems 

agent  that  he  has  authority  must  be  to  be  the  true  ground  of  the  earlier 

a  representation  of  matter  of  fact  decision  of  the  Court  of  C.  P.  in 

and  not  of  law  :   BeattU  v.   Lord  WUd*  t.  Harris,  7  C.  B.  999,  18  L. 

Ebury,  L.  R.  7  Ch.  777,  7  H.  L.  J.  C.  P.  297.    Cp.  p.  316  above. 


438  CHAI\  viii.  (appendix)  contracts  op  agents. 

fi.  Alleged      /3.  The  rules  last  stated  are  applicable  only  where  the  alleged 

principal     principal  waa  ascertained  and  existing  at  the  time  the  contract 

not  be        was  made,  and  might  have  been  in  f act  principal. 

ffP0*8*-        Here  the  doctrine  of  ratification  is  important      When  a 

ble:  pro-  . 

feuied        principal  is  named  or  described,  but  is  not  capable  of  authorizing 

*S®jJ*         the  contract  so  as  to  be  bound  by  it  at  the  time,  there  can  be  no 
principal    binding  ratification :   for  "  ratification  must  be  by  an  existing 
person  on  whose  behalf  a  contract  might  have  been  made  at  the 
time"  (a). 

There  fall  under  this  head  contracts  entered  into  by  professed 
agents  on  behalf  of  wholly  fictitious  persons,  or  uncertain 
persons  or  sets  of  persons  with  whom  no  contract  can  be  made 
by  the  description  given,  persons  in  existence  but  incapable  of 
contracting,  and  lastly  (which  is  in  practice  the  most  important 
cade)  proposed  companies  which  have  not  yet  acquired  a  legal 
existence  (ft).  Now  when  a  principal  is  named  who  might  have 
authorized  the  contract,  there  is  at  the  time  of  the  contract  a 
possibility  of  his  being  bound  by  subsequent  ratification.  But 
when  the  alleged  principal  could  not  have  authorized  the 
contract,  then  it  is  plain  from  the  beginning  that  the  contract 
can  have  no  operation  at  all  unless  it  binds  the  professed  agent 
It  is  construed  accordingly  ut  res  magis  vcdeat  quam  pereat, 
and  he  is  held  to  have  contracted  in  person  (c). 

This  principle  has  been  carried  so  far  that  in  a  case  where 
certain  persons,  churchwardens  and  overseers  of  a  parish, 
covenanted  "for  themselves  and  for  their  successors,  church- 
wardens and  overseers  of  the  parish  ",  and  there  was  an  express 
proviso  that  the  covenant  should  not  bind  the  covenantors 
personally,  but  was  intended  to  bind  the  churchwardens  and 
overseers  of  the  parish  for  the  time  being  as  such  churchwardens, 
&c,  but  not  otherwise,  it  was  held  that  since  the  funds  of  the 

(a)  Per  Willes,  J.  and  Byles,  J.  (b)  Kdner  v.  Boater,  L.  K.  2  0.  P. 

Kdner  v.  Baxter,  L.  R.  2  C.  P.  174,  174,  and  authorities  there  referred 

185,  Scott  v.  Lord  Ebury,  ib.  255,  to :  Scott  r.  Lord  Ebury,  ib.  255. 

267.    When  ratification  is  admitted  Companies  have  in  some  cases  been 

the    original    contract   is  imputed  held  in  equity  to  be  bound  by  the 

by  a  fiction  of  law  to  the  person  agreements  of  their  promoters!  but 

ratifying ;   and  the  fiction  is  not  on  grounds  independent  of  contract 

allowed  to  be  extended  beyond  the  Bee   Lindley,  1.  412-417  ;   p.  184 

bounds  of  possibility.   The  rule  may  above. 

be  somewhat  artificial,  but  is  well  (c)  Kdner  y.  Baxter,  at  pp.  188, 

established.  185. 
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parish  could  not  be  bound  by  the  instrument  in  the  manner 
intended,  the  effect  of  the  proviso  was  to  make  no  one  liable 
on  the  covenant  at  all,  and  therefore  the  proviso  was  repugnant 
and  void,  and  the  covenantors  were  personally  liable  (a). 

Accordingly  the  proper  course  for  the  other  contracting  party 
is  to  sue  the  agent  as  principal  on  the  contract  itself,  and  he 
need  not  resort  to  the  doctrine  of  implied  warranty  (b).  And 
as  the  agent  can  be  sued,  so  it  is  apprehended  that,  in  the 
absence  of  fraud,  he  might  sue  on  the  contract  in  his  own  name. 

A  slightly  different  case  is  where  a  man  professes  to  contract  When 
as  agent,  but  without  naming  his  principal.  He  is  then  (as  ^nt  m 
said  above)  prima  facie  personally  liable  in  his  character  of  be  his  own 
agent.  But  even  if  the  contract  is  so  framed  as  to  exclude  that  ^Sbicipal. 
liability  (and  therefore  any  correlative  right  to  sue),  he  is  not 
precluded  from  showing  that  he  himself  is  the  principal  and 
suing  in  that  character.  This  was  decided  in  Schmaltz  v.  Avery  (c). 
The  action  was  on  a  charter-party.  The  charter-party  in 
terms  stated  that  it  was  made  by  Schmaltz  &  Co.  (the  plaintiffs) 
as  agents  for  the  freighters :  it  then  stated  the  terms  of  the 
contract,  and  concluded  with  these  words  :  "  This  charter  being 
concluded  on  behalf  of  another  party,  it  is  agreed  that  all  re- 
sponsibility on  the  part  of  G.  Schmaltz  &  Co.  shall  cease  as 
soon  as  the  cargo  is  shipped."  This  clause  was  not  referred  to 
in  the  declaration,  nor  was  the  character  of  the  plaintiff  as 
agent  mentioned,  but  he  was  treated  as  principal  in  the 
contract.  At  the  trial  it  was  proved  that  the  plaintiff  was 
in  point  of  fact  the  real  freighter.  Before  the  Court  in 
banc  the.  cases  of  Bickerton  v.  Burrdl  and  Bayner  v.  Grote 
(see  pp.  435-6  above)  were  relied  on  for  the  defence,  but 
it  was  pointed  out  that  in  those  cases  the  agent  named  a 
principal  on  the  faith  of  whose  personal  credit  the  other  party 
might  have  meant  to  contract.  Here  "  the  names  of  the  sup- 
fa)  Fwmivatt  v.  Ooombes,  5  M.  k  v.  Baxter  oral  evidence  was  offered 
Gr.  736.  But  qu.  if  this  would  be  that  such  was  the  intention,  but 
extended  to  an  instrument  not  under  was  rejected  as  contrary  to  the 
seal.  It  is  clearly  competent  to  the  terms  of  the  writing  sued  upon, 
parties  to  such  an  instrument  to  (©)  Kelner  v.  Baxter,  supra. 

make  its  operation  as  a  contract  con-  (c)  16  Q.  B.  655  (the  statement 

ditionalonany  eventtheyplease ;  and       of  the  facts  is  taken  from  the  judg- 
in  such  a  ease  as  this  why  may  they      ment  of  the  Court,  p.  658) ;  ~~ 
not  agree  that  nobody  shall  be  bound      J.  Q.  B.  228. 
if  the  principal  cannot  be  f  In  Kelner 
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mined by 
death  of 
principal 
unknown 
to  parties. 
In  present 
state  of 
authority, 
Memble,  no 
one  liable 
on  the 
contract 
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posed  freighters  not  being  inserted,  no  inducement  to  enter  into 
the  contract  from  the  supposed  solvency  of  the  freighters 
[could]  he  surmised.  .  .  The  plaintiff  might  contract  as  agent  for 
the  freighter,  whoever  the  freighter  might  turn  out  to  be,  and 
might  still  adopt  that  character  of  freighter  himself  if  he  chose.'* 
(In  a  later  case  in  the  Exchequer  Chamber  (a)  there  are  some  ex- 
pressions not  very  consistent  with  this,  but  they  were  by  no  means 
necessary  for  the  decision.  Moreover  Schmaltz  v.  Avery  was  not 
cited.)  And  conversely,  a  man  who  has  contracted  in  this  form 
may  nevertheless  be  sued  on  the  contract  as  his  own  undisclosed 
principal,  if  the  other  party  can  show  that  he  is  in  truth  the 
principal,  but  not  otherwise  (b).  In  the  same  manner  it  is  open 
to  one  of  several  persons  with  whom  a  contract  was  nominally 
made  to  show  that  he  alone  was  the  real  principal,  and  to  sue 
alone  upon  the  contract  accordingly  (c). 

There  is  yet  another  exceptional  state  of  things  which  has 
given  rise  to  some  difficulty.  This  is  when  a  person  assumes  to 
contract  as  agent  under  an  authority  which  he  once  had,  but 
which  has  been  determined,  unknown  to  him  and  to  the  other 
party,  by  the  death  of  his  principal  The  authorities,  so  far  as 
they  have  gone,  decide  that  in  such  a  case  the  principal's  estate 
is  not  bound  (d)  and  that  the  agent  is  not  liable  either  in  tort 
or  on  the  contract  itself  (e).  No  case  of  this  kind  has  been 
decided  since  the  doctrine  of  implied  warranty  of  authority  was 
introduced :  but  the  strong  tendency  of  the  case  last  referred 
to,  as  well  as  the  reason  of  the  thing,  are  against  holding  the 
agent  liable  in  any  way  when  he  has  had  no  means  of  knowing 
the  determination  of  his  authority.  It  certainly  seems  desirable 
that  either  a  court  of  appeal  or  the  legislature  should  provide 
for  the  contract  being  held  to  bind  the  principal's  estate,  con- 
formably to  the  requirements  of  justice  and  to  other  systems  of 
civilized  law.  This  has  been  done  for  British  India  by  the 
Contract  Act,  1872,  s.  208,  illust.  (c).  See  Kent,  Comm.  2. 646, 
D.  46.  3.  dc  solut.  et  liber.  32 ;  Poth.  ObL  §  81,  Code  Civ. 


(a)  Sharman  v.  Brandt.  L.  R.  6 
Q.  B.  720. 

(6)  Carr  v.  Jackson,  7  Ex.  882, 
21  L.  J.  Ex.  137. 

{c)  Spurr  v.  Com,  L.R.  5  Q.B.  656. 

{d)  Blades  v.  Free,  0  B.  &  C.  167. 


(e)  Smout  v.  llbery,  10  M.  &  W. 
1.  The  principle  of  implied  war- 
ranty was  suggested  in  the  argu- 
ment, but  the  later  form  of  action 
on  such  warranty  had  not  then 
been  thought  of. 
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art.  2008,  2009.  The  German  Commercial  Code  (art.  54)  even 
enacts  in  general  terms  that  the  agent's  authority  is  not  deter- 
mined by  the  death  of  the  principal 

The  subject-matter  of  the  foregoing  discussion  is  dealt  with  Indian 
generally  by  ss.  226-238  of  the  Indian  Contract  Act.    The  rules  j^nict 
as  to  the  parties  to  a  contract  made  with  an  agent  are  given 
ins.  230. 

"In  the  absence  of  any  contract  to  that  effect  an  agent  cannot 
personally  enforce  contracts  entered  into  by  him  on  behalf  of  his 
principal,  nor  is  he  personally  bound  by  them. 

Such  a  contract  shall  be  presumed  to  exist  in  the  following 


(1)  Where  the  contract  is  made  by  an  agent  for  the  sale  or 
purchase  of  goods  for  a  merchant  resident  abroad ; 

(2)  Where  the  agent  does  not  disclose  the  name  of  his  principal ; 

(3)  Where  the  principal,  though  disclosed,  cannot  be  sued." 

This  is  based  upon  English  law,  but  does  not  exactly  repre- 
sent it,  as  it  omits  to  provide  any  fixed  rule  for  the  treatment 
of  contracts  made  by  an  agent  in  writing..  To  make  it  corres- 
pond with  English  decisions,  at  least  since  Fleet  v.  Murton  (a) 
and  Hvickinson  v.  Tatham  (6),  we  should  have  to  replace 
snb-6.  2  by  words  to  this  effect — 

"  Where  it  does  not  appear  on  the  face  of  the  contract  that 
the  agent  is  contracting  only  as  agent  for  a  principal." 

APPENDIX  E. 

It  may  be  not  without  interest  to  observe  that  Bracton  in  his  Bracton 
chapter  De  acquirendo  rerum  dominio,  fo.  16,  treats  the  subject  of on  ^da- 
fundamental  error  very  much  as  it  is  treated  in  our  modern  law.  erTor> 
"  Item  non  valet  donatio,  nisi  tarn  dantis  quam  accipientis  concurrat 
mutuus  consensus  et  voluntas,  seu  quod  donator  habeat  animum 
donandi  et  donatorius  animum  recipiendi    ....    Item  oportet 
quod  non  sit  error  in  re  data,  quia  si  donator  senserit  de  una  re  et 
donatorius  de  alia,  non  valet  donatio  propter  dissensum  :  et  idem  erit 
si  dissentio  fiat  in  genere,  numero,  et  quanta  tate    ....    [Then 
follow  instances.]    Et  in  fine  notandum  quod  si  in  corpus  quod 
traditur  sit  consensum,  non  nocet,  quamvis  circa  causam  dandi  atque- 
recipiendi  sit  dissentio:  ut  si  pecuniam  numeratam  tibi  tradani, 
vel  quid  tale,  et  tu  earn  quasi  traditam  accipias,  constat,  ad  te  pro- 
fa)  L.  R  7  Q.  B.  129.  (6)  L.  R  8  C.  P.  482. 
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prietatem  transire."  This  last  instance  is  almost  in  the  words  of  the 
Digest,  41.  1.  de  acq.  rer.  dom.  36,  from  which  we  should  probably 
write  creditam  for  traditam  in  Bracton's  text  Guterbock  (Henricus  de 
Bracton,  p.  85)  assumes  somewhat  hastily  that  Bracton  misunderstood 
the  passage.  With  ThoroughgoocT*  case  (p.  374  supra)  and  other 
authorities  of  that  class  we  may  also  compare  what  Fleta  has  of  the 
possible  defences  to  an  action  on  a  deed  (lib.  6.  c  33  §  2).  "  Si  autem 
vocatus  dicat  quod  carta  sibi  nocere  non  debeat  .  .  .  vel  quia 
per  dolura  advenit,  ut  si  cartam  de  feoffamento  sigillatam  [sic :  one 
or  more  words  seem  to  have  dropped  out]  cum  scriptum  de  termino 
annorum  sigillare  crediderit,  vel  ut  si  carta  fieri  debuit  ad  vitam,  illam 
fecit  fieri  in  feodo  et  hujusmodi,  dum  tamen  nihil  sit  quod  imperitiae 
vel  negligentiae  suae  possit  imputari  ut  [qu.  ut  si]  sigillum  suum 
Senescallo  tradiderit  vel  uxori  quod  cautius  debuit  custodivisse.* 

APPENDIX  F. 

No  juris-  I*  seems  convenient  to  note,  though  it  is  not  strictly  within  the 
diction  to  scope  of  the  present  undertaking,  that  there  is  no  jurisdiction  in  any 
r^ayft  court  to  rectify  a  will  on  the  ground  of  mistake.  The  Court  of 
Probate  may  reject  words  of  which  the  testator  is  proved  to  have 
been  ignorant,  whether  inserted  by  the  fraud  or  by  the  mistake  of 
the  person  who  prepared  the  will.  But  it  has  no  power  to  remedy 
a  mistake  "by  modifying  the  language  used  by  the  draftsman  and 
adopted  by  the  testator  so  as  to  make  it  express  the  supposed  inten- 
tion of  the  testator.  .  .  .  Such  a  mode  of  dealing  with  wills 
would  lead  to  the  most  dangerous  consequences,  for  it  would  convert 
the  Court  of  Probate  into  a  court  of  construction  of  a  very  peculiar 
kind,  whose  duty  it  would  be  to  shape  the  will  into  conformity  with 
the  supposed  intentions  of  the  testator"  (a).  Exactly  the  same  rule  has 
been  laid  down  in  equity  (o). 

The  cases  in  which  it  is  said  that  a  court  will  interfere  to  correct 
mistakes  in  wills  may  be  classified  thus : 

1.  Cases  purely  of  construction  according  to  the  general  intention 
collected  from  the  will  itself  (c). 

2.  Cases  of  equivocal  description,  of  words  used  in  a  special 
habitual  sense  (c),  or  of  a  wrongly  given  name  which  may  be  cor* 
rected  by  a  sufficient  description  (d)% 

(a)  Harter  v.    Harter,  L.  It.   3  (d)  Not  only  an  equivocal  name 

P.  &  D.  11,  21,  following  Guard-  maybe  explained,  but  a  name  which 

houtt  v.  Blackburn,  L.  B.  1  P.  &  D.  applies  to  only  one  person  may  be 

109.  corrected    by  a   description    suffi- 

(6)   Newburgh    v.  Newburgh,    5  dently  showing  that  anotherperson 

Madd.  364.  is   intended:     Charter  v.   Charter, 

(c)  See  Hawkins  on  Construction  L.  R  7  H.  L.  364. 
of  Wills,  Introduction. 
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3.  Cases  of  dispositions  made  on  what  is  called  a  false  cause  (a),  ie. 
on  the  mistaken  assumption  of  a  particular  state  of  facts  existing, 
except  on  which  assumption  the  disposition  would  not  have  been 
made.  These  are  analogous  to  the  cases  of  contract  governed  by 
Couturier  v.  Hastie  (6) :  and  just  as  in  those  cases,  the  expressed  inten- 
tion is  treated  as  haying  been  dependent  on  a  condition  which  has 
failed. 

But  it  seems  more  proper  to  say  in  all  these  cases,  not  that  the 
words  are  corrected,  but  that  the  intention  when  clearly  ascertained 
is  carried  out  notwithstanding  the  apparent  difficulty  caused  by  the 
particular  words. 

(a)  Campbell  v.  French,  3  Ves.         (b)  5  E   L.   C,   673. 
321.  p.  398. 
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CHAPTER  IX. 


Misrepresentation. 


Misrepre- 
sentation 
ib  fraudu- 
lent or 
non-frau- 
dulent. 


The  consent  of  one  party  to  a  contract  may  be  caused  by  a 
misrepresentation  made  by  the  other  of  some  matter,  such  that, 
it  he  had  known  the  truth  concerning  it,  he  would  not  hare 
entered  into  the  contract.  Putting  off  for  a  while  the  closer 
definition  of  the  term,  we  see  at  once  that  there  is  a  broad 
distinction  between  fraudulent  and  non-fraudulent  misrepresen- 
tation. A  statement  may  be  made  with  knowledge  of  its  false- 
hood and  intent  to  mislead  the  other  party,  or  with  reckless 
ignorance  as  to  its  truth  or  falsehood.  In  either  of  these  cases 
the  making  of  it  is  wrongful  in  a  moral  and  also  in  a  legal  sense, 
and  the  conduct  of  the  party  making  it  is  called  Fraud.  There 
has  never  been  any  substantial  difficulty  as  to  the  treatment  of 
such  conduct  in  English  courts  of  justice.  On  the  other  hand 
a  statement  which  in  fact  is  not  true  and  misleads  the  other 
party  may  be  made  by  mere  carelessness  or  misadventure,  or 
with  an  actual  belief  in  its  truth,  which  belief  may  or  may  not 
be  reasonably  entertained.  The  treatment  of  cases  of  this  kind 
is  far  more  difficult  In  our  common  law  it  is  pretty  well 
denned,  but  inadequate ;  in  equity  it  is  adequate,  or  rapidly 
becoming  so,  but  there  is  still  much  want  of  definition  about 
several  points.  Complication  and  confusion  have  arisen  from 
more  than  one  source.  The  most  fruitful  of  these  in  equity  has 
been  the  unfortunate  use  of  the  term  Fraud  as  nomen  generalis- 
timum  (a),  historically  explicable  as  at  one  time  probably  the 
only  means  of  extending  and  completing  a  beneficial  jurisdic- 
tion, but  in  itself  open  to  grave  objection  on  practical  as  well  as 

(a)  See  8  Ch.  124. 
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scientific  grounds  (a)  :  this  gives  us  such  forms  of  speech  as 
"  constructive  fraud,"  conduct  "  amounting  to  fraud  in  the  con- 
templation of  a  Court  of  Equity,"  and  the  like  descriptions,  under 
which  it  is  possible  to  bring  almost  anything  (b).  In  courts 
of  law  too  some  difficulty  has  been  caused  by  the  indefinite  use 
of  the  term  Fraud,  but  more  particularly  by  the  assumption  that 
the  right  of  rescinding  a  contract  on  the  ground  of  a  false  repre- 
sentation must  needs  be  strictly  co-extensive  with  the  right  of 
bringing  a  distinct  action  of  deceit,  in  which  the  representation 
is  treated  as  a  substantive  wrong. 

Again,  there  is  this  unavoidable  confusion  in  practice,  at  any 
rate  in  equity,  that  the  question  of  innocent  misrepresentation  is 
seldom  or  never  raised  as  a  neat  point  The  cases  are  almost 
invariably  mixed  up  with  charges  of  actual  fraud,  of  which  it  is 
sometimes  not  easy  to  ascertain  the  precise  effect. 

It  will  be  understood  therefore  that  we  approach  the  subject 
with  considerable  diffidence.  We  will  first  endeavour  to  deal 
with  the  more  troublesome  part  of  it,  namely  non-fraudulent 
representations. 

"  A  representation  is  a  statement  or  assertion  made  by  the  General 
one  party  to  the  other,  before  or  at  the  time  of  the  contract,  of  toreroe-*" 
some  matter  or  circumstance  relating  to  it "  (c).     The  judgment  sentations 
of  the  Exchequer  Chamber  from  which  we  take  this  definition  ^w 
goes  on  to  state  that*  apart  from  fraud,  which  must  be  separately 
considered,  and  apart  from  certain  exceptional  classes  of  contracts, 
the  validity  of  a  contract  is  not  affected  if  a  representation  "so  • 
made  is  found  to  be  untrue  (much  less  if  there  is  a  mere  omis- 
sion to  state  a  material  fact),  nor  is  such  untruth  or  omission  any 
cause  of  action  (that  is,  of  a  separate  independent  action  in  tort). ' 

A  representation,  however,  may  be  made  an  essential  part  of 
the  contract,  so  that  the  contract  is  conditional  upon  its  truth.  ' 
It  is  then  said  to  be  a  condition  (d). 

(a)  The    ambiguous  use  of   the  (c)   Per  Our.    Bthn    v.   Burnet* 

word  leads  to  unfounded  charges  of  (Ex.  Ch.)  8  B.  &  S.  751,  82  L.  J. 

fraud  in  the  strict  sense  on  the  one  Q.  B.  204. 

hand,  and  on  the  other  hand  to  the  (d)  Or  "  warranty  in  the  nature 

absence  of  fraud  in  that  sense  being  of  a  condition/'  see  per  Channell, 

set  up  in  answer  to  a  case  which  is  B.  8  E.  &  B.  802.    But  the  use  of 

really  of  a  quite  different  kind.  the   word  warranty  alone   in  this 

(6)  See   the  wonderfully   mi  seel-  sense,  though  to  some  extent  Banc- 

laneous  contents  of  the  chapters  on  tioned  by  the  Court,  has  been  else- 

"  Actual  Fraud  "  and  "  Constructive  where  deprecated  by  considerable  au- 

Fraud  "  in  Story's  Eq.  Jurisp.  thorities,  and  is  clearly  undesirable. 


446  CHAP.    II.    MISREPRESENTATION. 

Or  there  may  be  a  distinct  collateral  agreement  that  the  repre-* 
sentation  shall  be  true,  so  that  its  untruth,  if  so  it  prove,  does 
not  avoid  the  contract,  but  is  a  matter  for  compensation.     It  is  * 
then  said  to  be  a  warranty. 

The  classes  of  contracts  which  are  exceptionally  treated  are 
these: 

(A)  Marine  insurance. 

(B)  Fire  insurance. 

(C)  Suretyship. 

(D)  Sales  of  land. 

The  peculiarity  common  to  lEU  of  them,  on  which  the 
exception  is  founded,  is  that  the  subject-matter  of  the  con- 
tract is  especially  within  the  knowledge  of  one  party,  and 
the  other  has  to  rely,  in  the  first  instance  at  all  events,  on  the 
correctness  of  tho  statements  made  by  him.  The  same  reason 
applies,  and  has  been  applied  by  recent  decisions  in  courts  of 
equity,  to 

(E)  Contracts  to  take  shares  in  companies. 

We  do  not  know  that  courts  of  law  have  either  adopted  or 
distinctly  refused  to  adopt  this  last  extension  (a).  Assuming  for 
simplicity's  sake  that  they  would  adopt  it,  we  may  say  that  so 
far  as  concerns  cases  where  there  is  a  condition  or  warranty,  and 
so  far  as  concerns  the  excepted  classes  of  contracts,  there  is  no 
difference  between  common  law  and  equity.  The  question 
remains,  however,  what  is  considered  as  the  general  rule  by 
courts  of  equity. 

Certainly  it  would  be  possible  to  express  it  in  a  similar  form 
by  enlarging  the  number  of  excepted  cases :  and  it  so  far  agrees 
with  the  common  law  that  mere  non-disclosure  of  material  facts 
is  prima  facie  no  ground  for  rescinding  a  contract.  But  the  pre- 
vailing tendency  of  authorities,  and  a  certain  amount  of  definite 
authority  (though  less  than  one  might  expect)  are  for  putting 
the  rule  the  other  way :  and  on  the  whole  it  may  be  considered 
to  stand  thus: — 

Doctrine        A  contract  is  voidable  at  the  option  of  a  party  who  has  been 
of  equity,   induced  to  enter  into  it  by  a  statement  contrary  to  the  feet  made 

(a)  Kennedy  v.  Panama,  Ac.  Mail  seemi  Against  it,  bat  the  question 
Ok  L.  R.  2  Q.  R  580,  p.  3S6  above,      was  not  fairly  raised* 
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by  the  other  party  without  reasonable  grounds  _  for  .believing  it, 
though  he  does  in  fact  believe  it ; 

or  by  the  other's  silence  as  to  a  material  fact  which,  having 
regard  to  the  nature  of  the  contract  or  the  position  of  the  parties, 
it  is  his  duty  to  communicate : 

Such  statement  or  omission  as  aforesaid  is  called  a  misrepre- 
sentation. 

A  contract  is  not  voidable  on  the  ground  of  misrepresentation, 
if  the  party  seeking  to  set  it  aside  has  made  independent 
inquiries  in  the  matter  of  the  representation  and  acted  on  his 
own  judgment ; 

or,  where  the  misrepresentation  consists  in  silence,  if  he  had 
the  means  of  discovering  the  truth  with  ordinary  diligence. 

Such  are  believed  to  be  the  doctrines  of  common  law  and 
equity  in  their  general  outline.  We  proceed  to  follow  them  out 
in  the  order  above  given,  beginning  with  the  special  topics  for 
which  at  all  events  special  rules  are  established. 

After  this  we  shall  be  in  a  better  position  to  judge  how  far 
any  of  these  special  rules  are  really  treated  as  general  rules  in 
equity. 

Representations  amottnting  to  Warranty  or  Condition. 

The  law  on  this   subject  is    to  be   found    chiefly  in    the  Coses 
decisions  on  the  sale  of  goods  ]  the  principles  however  are  of  2J2edy 
general  importance,  and  not  without  analogies,  as  we  shall  sec,  Warranty 
in  other  doctrines  commonly  treated  as  quite  peculiar  to  equity.  J?d  condi- 
We  therefore  mention  the  leading  points  in  this  place,  though 
very  briefly.     In  the  first  place  a  buyer  has  a  right  to  expect  a 
merchantable  article  answering  the  description  in  the  contract  (a) ; 
but  this  is  not  on  the  ground  of  warranty,  but  because  the 
seller  does  not  fulfil  the  contract  by  giving  him  something  dif- 
ferent    "  If  a  man  offers  to  buy  peas  of  another  and  he  sends 
him  beans,  he  does  not  perform  his  contract ;  but  that  is  not  a 
warranty ;  there  is  no  warranty  that  he  should  sell  him  peas  ;  the 
contract  is  to  sell  peas,  and  if  he  sends  anything  else  in  their 
stead  it  is  a  non-performance  of  it "  (b).     So  that,  even  if  it  be 

(a)  Jones  v.  Just,  L.  R.  8  Q.  B.  "as  Bound  an  exposition  of  the  law 
197,  204.  as  can  be  "  per  Martin,  B.  Azimar 

(b)  Lord  Abinger,C.B.  In  Chanter  v.  CascUa  (Ex.  Ch.)  L.  R.  2  C.  P. 
v.  Hopkins,  4  M.  &  W.  399,  404  j  677,  679. 
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a  special  term  of  the  contract  that  the  buyer  shall  not  refuse  to 
accept  goods  bought  by  sample  on  the  score  of  the  quality  not 
being  equal  to  sample,  but  shall  take  them  with  an  allowance,  he 
is  not  bound  to  accept  goods  of  a  different  kind  (a).     It  is  open 
to  the  parties  to  add  to  the  ordinary  description  of  the  thing 
contracted  for  any  other  term  they  please,  so  as  to  make  that  an 
essential  part  of  the  contract :  a  term  so  added  is  a  condition.    If 
it  be  not  fulfilled  the  buyer  is  not  bound  to  accept  or  keep  the  goods 
even  if  there  has  been  a  bargain  and  sale  of  specific  goods  (6). 
A  warranty  is  an  undertaking  which,  though  part  of  the  con- 
tract, is  "collateral  to  the  express  object  of  it"  (c).     When; 
specific  goods  have  been  sold  with  a  warranty  the  buyer  cannot^ 
reject  them  (d),  but  may  obtain  compensation  by  way  of  deduc-  < 
tion  from  the  price,  or  by  a  cross  action  (e).  ^ 

When  there  has  been  a  sale  with  a  warranty  of  goods  not  in  . 
existence  or  not  ascertained,  and  the  warranty  is  broken,  the  ; 
buyer  may  refuse  to  accept  the  goods,  and  this  after  keeping 
them,  if  necessary,  for  a  time  reasonably  sufficient  for  trial  or 
examination,  provided   he  has  not  exercised  further  acts  of1 
ownership  over  them  (/).    This  appears  at  first  sight  to  put  a  f 
warranty  on  the  same  footing  as  a  condition  where  the  sale  is 
not  of  specific  goods :  but  the  true  explanation  is  that  given  by  \ 
Lord  Abinger — that  the  tender  of  an  article  not  corresponding 
to  the  warranty  is  not  a  performance  of  the  contract  (g).     The^ 
warranty  retains  its  peculiar  effect  in  this,  that  if  the  buyer  j 
chooses  to  accept  the  goods,  he  has  a  distinct  collateral  right  of  . 
action  on  the  warranty  ;  whereas  if  there  is  a  condition  but  not  V 
a  warranty  the  party  may  indeed  insist  on  the  condition,  but  if  \ 

(a)  AzSmar  v.   Casella,  L.   R.  2      now  recover  his  whole  damages  by 
C.  P.  431,  in  Ex.  Ch.  677.  counter-claim,  and  have  judgment 

(b)  Benjamin  on  Sale,  488  sqq.  for   the    balance   if   it  be    in  his 

(c)  See  note  (6)  last  page.  favour.    Rules  of  1875,  Ord.  XIX. 
\d)  Beyworth  v.  Hutchinson,  L.  R      r.  3,  Ord.  XXII.  r.  10. 

2  Q.  B.  447,  but  as  to  the  applica-  (/)   HeUbutt  v.  Hichon,  L.  R.  7 

tion  of  the  rule  in  the  particular  C.  P.  438,  451  ;   Indian  Contract  , 

case  see  Mr.  Benjamin's  remarks,  Act,  s.  118.    It  is  not  the  buyer's  • 

p.  742  of  his  book.  duty  to  send  the  goods  back :  it  is  v* 

(e)  The  reduction  of  the    price  enough  for  him  to  give  a  clear  notice  / 

can  be  only  the  actual  loss  of  value:  that  they  are   not  accepted,    and  , 

any  further  damages  must  be  the  then  it  is  the  seller's  business  to  • 

subject  of  a  cross  claim,  which  under  fetch  them:    Qrimoldby  v.    WetU^J 

the  old  practice  required  a  separate  L.  R.  10  0.  P.  391,  396. 
action  :  Mvndd  v.  Steel,  8  M.  &  W.,  (g)  And  see  Benjamin  on  Sale, 

858,    871.     But  a  defendant   can  748. 
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he  accepts  perf ormanco  of  the  contract  without  it  he  may  have  ) 
no  claim  to  compensation.     Whether  any  term  of  a  contract  vs 
in  fact  a  condition  or  a  warranty  is  a  question  of  construction 
depending  on  the  language  used  and  to  some  extent  on  the  nature 
and  circumstances  of  the  transaction  («). 

A.  Marine  Insurance.  Marine 

The  law  as  to  the  contract  of  marine  insurance  is  peculiar.  J™^*08 : 
Not  only  misrepresentation  but  concealment  (b)  of  a  material  disclosure, 
fact,  "  though  made  without  any  fraudulont  intention,  vitiates  ' 
the  policy  "  (c),  that  is,  makes  it  voidable  at  the  underwriter's 
election  (d). 

For  tins  purpose  a  material  fact  does  not,  on  the  one  hand, 
mean  only  such  a  fact  as  is  "  material  to  the  risks  considered  in 
their  own  nature" ;  nor  on  the  other  hand  does  it  include  every- 
thing that  might  influence  the  underwriter's  judgment :  the  rule  is 
"  that  all  should  bo  disclosed  which  would  affect  the  judgment 
of  a  rational  underwriter  governing  himself  by  the  principles  and 
calculations  on  which  underwriters  do  in  practice  act "  (c).  The 
only  exception  is  that  the  insured  is  not  bound  to  communicate 
anything  which  is  such  matter  of  general  knowledge  that  he  is 
entitled  to  assume  the  underwriter  knows  it  already  (/)  :  and  the  . 
obligation  extends  not  only  to  facts  actually  within  the  knowledge 
of  the  assured,  but  to  facts  which  in  the  ordinary  course  of  „ 
business  he  ought  to  know,  though  by  the  fraud  or  negligence  of 
his  agent  he  does  not  know  thein  (y). 

These  rules  have  in  modern  times  at  any  rate  been  uniformly 
treated  both  at  law  and  in  equity  as  determined  by  the  excep- 
tional and  speculative  nature  of  this  particular  contract,  and  not 
affording  ground  for  any  conclusions  of  general  law.     That  they  Distinc- 

do  not  apply  to  the  contract  of  life  insurance  is  clear  from  the  *Jo™  *? 
rr  J  to  life  ii 


in- 
surance. 


(a)  An  instructive  case  of  a  simple  {d)   See  Morrison    v.     Universal 

affirmation  amounting  under  special  Marine,  Insurance  Co.  L.  R.  8  Ex. 

circumstances  to  a  condition  is  Ban-  197,  205. 

nerman  v.  White,  10  C.  B.  N.  S.  («)  Parsons  on  Insurance,  adopted 

844,  31  L.  J.  C.  P.  28  ;  Benjamin  per  Cur.  lonides  v.  Pender,  L.  R.  9 

on  Sale.  490.  Q.  B.  at  p.  539. 

(h)  Tliis  is  the  usual  word,  but  non-  (/)  Morrison  v.  Universal  Marine 

disclosure  would  be  more  accurate.  Insurance  Co.  L.  R.  8  Ex.  40. 

(c)  lonides  v.   Pender,    L.    B.  9  («/)  Proudfoot  v.  Montefiore,  L.  R. 

Q.  B.  531,  537  ;  2  Wins.  Saund.  2  Q.  B.  511, 
555-9. 

Q  Q 
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judgments  in  the  Exchequer  Chamber  in  Whedtou  v.  Hardidy  («), 
though  a  different  opinion  formerly  prevailed,  and  in  this  very 
case  was  not  contradicted  in  the  court  below.     Practically  life 
policies  are  almost  always  framed  with  some  sort  of  expressreference 
to  the  statements  made  by  the  assured  as  to  the  health  and  circum- 
stances of  the  life  insured.    Not  unfrequently  it  is  provided  thaf\ 
the  declaration  of  the  assured  shall  be  the  basis  of  the  contract ;  J 
and  if  the  declaration  thus  made  part  of  the  contract  is  not  confined  j 
to  the  belief  of  the  party,  but  positive  and  unqualified,  then  the  V 
contract  is  avoided  by  any  material  part  of  the  statements  being  \ 
in  fact  untrue,  though  not  to  the  knowledge  of  the  assured  (6).y 
Where  the  insurance  is  on  the  party's  own  life,  however,  any 
untrue  answer  given  by  himself  to  such  questions  as  are  usually 
asked  by  insurance  offices  would  be  almost  necessarily  known 
to  be  untrue,  and  therefore  fraudulent  apart  from  any  special 
conditions.     Where  a  third  person  insures,  he  on  whose  life^, 
the  insurance  is  made  (usually  called  "  the  life ")   cannot  be 
treated  as  the  agent  of  the  assured,  and  false  statements  made  by  V 
him  or  his  referees  cannot  be  pleaded  as  a  fraud  entitling  the  \ 
insurer  to  avoid  the  contract  (c).  ^ 

The  late  case  of  Atty.-Gen.  v.  Bay  belongs  to  the  class  here 
considered :  the  grant  of  a  life  annuity  by  the  Commissioners 
for  the  Reduction  of  the  National  Debt  was  set  aside  at  the  suit 
of  the  Crown,  the  age  of  the  life  having  been  misstated ;  not  so 
much  on  the  ground  of  misrepresentation  simply,  as  because, 
considering  the  statutory  powers  and  duties  of  the  commissioners, 
"  it  was  an  essential  part  of  the  contract  itself  that  the  repre- 
sentation should  be  true  "  (<l). 

(a)  8  E.  k  B.  232,  in  Ex.  Ch.  understand  the  case  as  deciding  this 
285  ;  26  L.  J.  Q.  B.  265,  27  ib.  241  ;  point  only,  and  treats  Xindcnau  v.  - 
ace  especially  those  of  Crowder,  J.  Detborough  as  still  law  :  but  the 
and  Martin  and  Bramwell;  BB.  ground  of  the  decision  in  the  Ex. 
Lindenau  v.  Dcsborougk,  8  B.  k  C.  Oh.  was  distinctly  "  that  there  was 
586,  is  virtually  overruled  by  this.  no  express  stipulation  in  the  policy 
The  actual  decision  was  probably  that  made  the  accuracy  of  the  state- 
right  on  the  terms  of  the  policy  ments  the  basis  of  the  contract : " 
(see  8  E.  k  B.  248),  but  this  does  not  per  Blackburn,  J.,  L.  B.  9  Q.  B. 
appear  in  the  report.  333.    And  see  Leake,  200-202. 

(6)  Macdonafd  v.  Law  Union  In-  (rf)  9  Ch.  897,  407,  per  Mellish, 

turance  Co.  L.  K.  9  Q.  B.  328.  L.  J.  expressly  comparing  the  case 

(c)   Wkeelton  v.  Hardtop,  supra.  of  a  life  policy  where  the  representa- 

The  learned  editor  of  Smith's  Mer-  tions  of  the  assured  are  made  the 

cantile  Law  (402,  8th  ed.)  seems  to  basis  of  the  contract. 
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B.  Fire  Insurance.  Fire  In- 
This  contract  is  for  similar  reasons  treated  in  somewhat BUrance- 

the  same  way  as  that  of  marine  insurance,  though  not  to  the 
same  extent.  The  description  of  the  insured  premises  annexed  to 
a  lire  policy  amounts  to  a  warranty  (or  rather  warranty  in  the 
nature  of  a  condition)  that  at  the  date  of  the  policy  the  premises 
correspond  to  the  description,  or  at  least  have  not  been  altered  so 
as  to  increase  the  risk ;  and  also  that  during  the  time  specified 
in  the  policy  the  assured  will  not  voluntarily  make  any  alteration 
in  them  such  as  to  increase  the  risk.  The  description  must  be 
the  basis  of  the  contract,  for  the  terms  of  insurance  can  be 
calculated  only  on  the  supposition  that  the  description  in  the 
policy  shall  remain  substantially  true  while  the  risk  is  running  (a). 
There  are  dicta  in  the  books  which  seem  to  extend  the  analogy 
to  marine  insurance  beyond  this ;  but  it  is  conceived  that  since 
Wltedton  v.  Hardisty  (supra)  they  cannot  be  relied  on. 

The  effect  of  a  misdescription  of  the  goods  in  a  bill  of  lading,  Degcrip. 
apart  from  any  fraudulent  intention,  e.g.  of  avoiding  payment  of  tion  °{ 
a  higher  rate  of  freight,  is  not  precisely  settled  :  but  it  seems  ^Sof"1 
that  at  most  it  would  limit  the  carrier's  liability  to  what  the  lading,  &c. 
value  of  the  goods  would  be  if  the  description  were  correct  (b). 

At  common  law  the  concealment  of  the  true  value  of  goods 
was  held  to  excuse  a  common  carrier  for  anything  short  of  actual 
misfeasance,  at  all  events  if  he  had  given  notice  that  he  would 
accept  valuable  parcels  only  on  special  terms  (c) :  but  this  matter 
is  now  regulated  by  statute  (rf)> 

C.  Suretyship. 

It  is  laid  down  that  a  surety  is  released  from  his  obligation  by  g^  y* 
any  misrepresentation  or  concealment  amounting  to  misrepresen-  Mwreppe- 
tation  of  a  material  fact  on  the  part  of  the  creditor  (e).     The  aVoids  ° 
language  used  in  different  cases  is  hardly  consistent :  the  later  contract 
decisions  establish  however  that  the  ride  is  not  parallel  to  that  of 

(a)  Sillem  v.  Thorntony  3  E.  &  B.  gation  Co.  L.  R.  8  C.  P.  88.  The 
868, 23  L.  J.  Q.  B.  362  ;  where  it  was  point  decided  is  that  the  addition  of 
held  accordingly  that  the  addition  of  the  words  "  Weight,  value,  and  con- 
a  third  story  to  a  house  described  as  tents  unknown  by  the  shipowner 
being  of  two  stories  was  a  material  al-  is  an  entire  waiver  of  the  description, 
teration,  and  discharged  the  insurer  :  (c)  Batwn  v.  Donovan,  4  B.  & 
and  see  further,  as  to  what  amounts  Aid.  21. 

to  material  misdescription,  Forbes  db  (d)  Smith,  Merc.  Law,  279  sqq. 

Co.' 8  claim,  19  Eq.  485.  (e)  Railton  v.  Mathews,  10  CL  & 

(b)  Lebeau  v.  General  Steam  Navi-      F.  934. 

0  G  2 
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marine  insurance  :  the  creditor  is  not  bound  to  volunteer^ 
information  as  to  the  general  credit  of  the  debtor  or  anything  1 
else  which  is  not  part  of  the  transaction  itself  to  which  thef 
suretyship  relates :  and  on  this  point  there  is  no  difference  T 
Surety  is  between  law  and  equity  (a).  But  the  surety  is  entitled  to  know  J 
know  real  *no  rea*  nature  of  the  transaction  he  guarantees  and  of  the 
nature  of  liability  he  is  undertaking  :  and  he  generally  and  naturally  looks 
tiott"0"  *°  tue  cre(litor  *°r  information  on  this  point,  although  he  usually 
is  acting  at  the  debtor's  request  and  as  his  friend,  and  so  relies 
on  him  for  collateral  information  as  to  general  credit  and  the 
like.  In  that  case  the  creditor's  description  of  the  transaction 
amounts  to,  or  is  at  least  evidence  of,  a  representation  that  there 
is  nothing  further  that  might  not  naturally  be  expected  to  take 
place  between  the  parties  to  a  transaction  such  as  described. 
Whether  a  circumstance  not  disclosed  is  such  that  by  impli- 
cation it  is  represented  not  to  exist  depends  on  the  nature  of 
the  transaction  and  is  generally  a  question  of  fact  (&).  Thus 
where  the  suretyship  was  for  a  cash  credit  opened  with  the 
principal  debtor  by  a  bank,  and  the  cash  credit  was  in  fact 
applied  to  pay  off  an  old  debt  to  the  bank,  the  House  of  Lords 
held  that  the  bank  was  not  bound  to  disclose  this,  no  actual 
agreement  being  alleged  or  shown  that  the  money  should  be  so 
applied,  and  the  tiling  being  one  which  the  surety  might 
naturally  expect  to  happen  (c);  So  the  creditor  is  not  bound  to 
tell  the  surety  that  the  proposed  guaranty  is  to  be  substituted 
for  a  previous  one  given  by  another  person  (<l).  But  the  surety 
is  not  liable  if  there  is  a  secret  agreement  or  arrangement  which 
substantially  varies  the  nature  of  the  transaction  or  of  the 
liability  to  be  undertaken  :  as  where  the  surety  guarantees 
payment  for  goods  to  be  sold  to  the  principal  debtor,  but  the 
real  bargain,  concealed  from  the  surety,  is  that  the  debtor  shall 
pay  for  the  goods  a  nominal  price,  exceeding  the  market  price,  and 
the  excess  shall  be  applied  in  liquidation  of  an  old  debt  (e)  :  or 

(a)  Pledge  v.  Buss,  Johns.  663,  commentary  on  -the  role  given  In 
Wythe*  v.  Labouchere,  8  De  G.  &  J.  Hamilton  v.  Watson,  12  CL  &  F.  109. 
693,  609,  approving  North  British  (c)  Hamilton  v.  Watson,  12  CL  & 
Insurance  Co.  v.  Lloyd,  10  Ex.  623,  F.  109 ;  ace.  Pledge  v.  Buss.  Johns. 
24  L.  J.  Ex.  14.  663. 

(b)  Lee  v.  Jones,  14  C.  B.  N.  S.  (d)  Nortii  British  Insurance  Co.  v. 
886,  in  Ex.  Ch.  17  C.  B.  N.  S.  lAoydt  10  Ex.  523,  24  L.  J.  Ex.  14. 
482,  603,  34  L.  J.  C.  P.  131,  138,  (e)  ridcock  v.  Bishop,  3  B.  &  C\ 
which  may  be  taken  as  a  judicial  605]  L  C.  A.  s.  143,  iilust,  & 
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where  the  loan  to  be  guaranteed  is  obtained  not  in  the  ordinary 
way,  but  by  an  advance  of  trust  funds  of  which  the  principal 
debtor  himself  is  a  trustee  (a).  In  Lee  v.  Jones  (b)  there  was  a 
continuing  guaranty  of  an  agent's  liabilities  in  account  with  his 
employers.  He  was  in  fact  already  indebted  to  them  beyond  the 
whole  amount  guaranteed  by  the  surety's  agreement,  which  was  so 
worded  as  to  cover  existing  as  well  as  future  liabilities.  The  surety 
was  not  informed  of  this,  and  the  recitals  in  the  agreement,  though 
not  positively  false,  were  of  a  misleading  and  dissembling  cha- 
racter. The  majority  of  the  Court  of  Exchequer  Chamber  held 
that  there  was  evidence  of  "  studied  effort  to  conceal  the  truth  " 
amounting  to  fraud.  And  on  the  whole  it  appears  from  this 
case  and  Railton  v.  Mathews  (e)  that  the  concealment  from  the 
surety  of  previous  defaults  of  the  principal  debtor,  when  there 
is  a  continuing  guaranty  of  conduct  or  solvency,  is  in  itself 
evidence  of  fraud.  Where  a  person  has  become  a  surety  on  the 
faith  of  the  creditor's  representation  that  another  will  become 
co-surety,  he  is  not  bound  if  that  other  person  does  not  join ; 
and  in  equity  it  makes  no  difference  that  the  guaranty  was 
under  seal  (J).  Where  a  guaranty  was  given  to  certain  judg- 
ment creditors  in  consideration  of  their  postponing  a  sale  under 
an  execution  already  issued  against  the  principal  debtor,  but  in 
fact  they  did  not  stop  the  sale,  being  unable  to  do  so  without 
the  consent  of  other  persons  interested,  it  was  held  that  the 
guaranty  was  inoperative  (e) ;  but  perhaps  this  case  is  best 
accounted  for  as  one  of  simple  failure  of  consideration ;  for  the 
consideration  for  the  guaranty  was  not  merely  the  credit  given 
to  the  principal  debtor,  but  the  immediate  stopping  of  the  sale. 

The  authorities,  taken  as  a  whole,  establish  that  as  between  Beyond 
creditor  and  surety  there  is  in  point  of  law  no  positive  duty  to  pJJtto 
give  information  as  to  the  relations  between  the  creditor  and  duty  to 
the  principal  debtor,  but  the  surety  is  discharged  if  there  is  £2^  °r" 

(a)  Squire  v.  Whitton,  1EL.C.  Evans  v.  Bremridge,  2  K.  &  J.  174, 

333,  decided  however  chiefly  on  the  8  D.  M.  G.  100.    The  rule  does  not 

broader  ground  that  there  cannot  apply  if  the  surety's  remedies  are 

be  a  contract  of  suretyship  in  blank,  not  really  diminished  :    Cooper  v. 

for  no  creditor  was  ever  named  or  Evans,  4  Eq.  45,  where  the  principal 

specified  to  the  surety.  debtor  had  not  executed  the  bond, 

(o)  17  C.  B.  N.  S.  482,  84  L.  J.  but  had  executed  a  separate  agree- 

Ex.  181.  ment  under  seal. 

(c)  10  CL  &  F.  084.  (e)  Cooper  v.  Joel,  1  D.  F.  J.  240. 

\d)  Rice  v.  Gordon,  11  Beav.  465, 
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actual  misrepresentation,  and  that  silence  may  in  a  particular 
case  be  equivalent  to  an  actual  representation,  whether  it  is  so 
being  a  question  of  fact  (a).  So  far  as  these  rules  attach  special 
duties  to  the  creditor  they  do  not  apply  to  a  mere  contract  of 
indemnity  (b). 

Bales  of  D.  Sales  of  land. 

tact1  void-      -*■  ^description    materially  affecting   the  value,  title,  or 

able  for      character  of  the  property  sold  will  make  the  contract  voidable 

J^jjj^     at  the  purchaser's  option  both  at  law  and  in  equity,  and  this 

Bcription.    notwithstanding    special    conditions    of    sale     providing    that 

errors  of  description  shall  be  matter  for  compensation  only. 

Fliyltt   v.  Booth  (c)  is  a  leading  case  on  this  subject      The 

contract  was   for   the   sale   of    leasehold    property,   and    the 

lease  imposed  restrictions  against  carrying  on  several  trades,  of 

which  the  particulars  of  sale  named  only  a  few :  it  was  held 

that  the  purchaser  might  rescind  the  contract  and  recover  back 

his  deposit.     Tindal,  C.  J.  put  the  reason  of  the  case  on  exactly 

the  same  grounds  which,  as  we  shall  immediately  see,  have  been 

relied  on  in  like  cases  by  courts  of  equity. 

"  Where  the  misdescription,  although  not  proceeding  from  fraud,  is 
in  a  material  and  substantial  point,  so  far  affecting  the  subject-matter 
of  the  contract  that  it  may  reasonably  be  supposed  that  but  for  such 
misdescription  the  purchaser  might  never  have  entered  into  the 
contract  at  all,  in  such  case  the  contract  is  avoided  altogether,  and  the 
purchaser  is  not  bound  to  resort  to  the  clause  of  compensation.  Under 
such  a  state  of  facts  the  purchaser  may  be  considered  as  not  having 
imrchased  the  thing  which  was  really  the  subject  of  the  sale." 

So  in  Phillips  v.  Caldcleugh  (d),  where  the  contract  was  for 
the  sale  of  "  a  freehold  residence " — which  means  free  of  all 
incumbrances  (d) — and  it  appeared  that  the  property  was  subject 
to  restrictive  covenants  of  some  kind,  the  purchaser  was  held 
entitled  to  rescind,  though  the  covenants  were  in  a  deed  prior 
to  that  fixed  by  the  contract  as  the  commencement  of  the 
title. 

(a)  Cp.I.C.A. as.  142-144. S.  143:  292,  52  L.  J.  a  P.  84:  but  the 

"  Any  guarantee  which  the  creditor  point  of  that  case  is  rather  that  there 

has  obtained  by  means  of  keeping  was  no  misrepresentation  dans  locum 

silence  as  to  a  material  circumstance  contractuu 

is  invalid,"  is  probably  not  intended  (c)  1  Bing.  N.  C.  870,  377. 

to  go  beyond  the  English  law.  (d)  L.  R.  4  Q.  B.  159, 161. 

(6)  Way  v.  Utarn,  13  C.  B.  N. 
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In  equity  questions  of  this  kind  often  arise  in  suits  for  specific  Specific 
performance  between  vendors  and  purchasers  of  real  estate,  when  j^°^d 
it  is  found  that  the  actual  tenure,  quantity,  or  description  of  the  compensa- 
property  varies  from  that  which  was  stated  in  the  contract     The  J^i^ 
effect  of  the  conditions  of  sale  in  the  particular  instance  has  almost 
always  to  be  considered,  and  the  result  of  the  variance  may  be  very 
different  according  to  these,  and  according  to  the  amount  and  im- 
portance of  the  discrepance  between  the  description  and  the  fact  (a), 

(i).  "  If  the  failure  is  not  substantial,  equity  will  interfere*,\ 

and  enforce  the  contract  at  the  instance  of  either  party  with  W ^ero 

*  /variance 

proper  compensation  (b).     The  purchaser,  "  if  he  gets  substan-lnot  sub- 

tially  that  for  which  he  bargains,  must  take  a  compensation  f°r(^!/!i 

a  deficiency  in  the  value  "  (c).     Here  the  contract  is  valid  andWforce- 

binding  on  both  parties,  and  the  case  is  analogous  to  a  sale  of  jfik»  but 

specific  goods  with  a  collateral  warranty.  pensation, 

at  suit  of 

(ii).  There  is.  a  second  class  of  cases  in  which  the  contract  is  either 
voidable  at  the  option  of  the  purchaser,  so  that  he  cannot  be 
forced  to  complete  even  with  compensation  at  the  suit  of  the  ^Swe 
vendor,  but  may  elect  either  to  be  released  from  his  bargain  or  snbstan- 
to  perform  it  with  compensation.     "  Generally  speaking,  every  ^Jjjjf^ 
purchaser  has  a  right  to  take  what  he  can  get,  with  compensation  pecuniary 
for  what  ho  cannot  get "  (d),  even  where  he  is  not  bound  to  p<a^an^>"' 
accept  what  the  other  has  to  give  him  (e).  .  led  may 

However  a  purchaser's  conduct  may  amount  to  an  affi^atio^^tJact 
of  the  contract  and  so  deprive  him  of  the  right  to  rescind,  but!  or  enforce 
without  affecting  the  right  to  compensation  (/) ;  again,  sPec^lfj^^Mft. 
conditions  may  exclude  the  right  to  insist  on  compensation  audition, 
leave  only  the  right  to  rescind  (#).  J 

(a)  See   authorities  collected  on  Swanst.  at  p.  54  (though  in  this  case 

the  subject  generally,  Dart,  V.  &  P.  not  with  compensation,  see  p.  457 

127,  598,  984.  infra)  :  and  see  Mortlock  v.  Buller, 

(6)  Halsey  v.  Grant,  18  Ves.  78,  10  Ves.  292,  815. 
77.  (/)  Hughes  v.  Jones,  supra. 

(c)  Dyer  v.  Hargrave,  10  Ves.  {g)  Cordingley  v.  CheeseborougK\ 
506,  508.  8  Giflf.  496,  4  D.  F.  J.  879,  where 

(d)  Hughes  v.  Jones,  8  D.  F.  J.  the  purchaser  claiming  specific  per- 
807,  315  ;  Let/land  v.  lllingworth  formance  with  compensation,  and 
2  D.  F.  J.  248,  252.  having  rejected  the  vendor's  offer 

{e)  "  If  a  person  possessed  of    a  to  annul  the  contract  and  repay  the  f 

term  for  100    years    contracts   to  purchaser  his  costs,  was  made  toper- ' 

sell  the  fee  he  cannot  compel  the  form  the  contract  unconditionally.  t 

purchaser  to  take,  but  the  purchaser  See  further  as  to  the  effect  of  con- ' 

can  compel  him  to  convey  the  term."  ditiona    of   this    kind    Mamon   v. 

Per  Lord  Eldon,  Wood  t.  Griffith,  1  Fletcher,  6  Ch,  91.  J 
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Under  this  head  fall  cases  of  misdescription  affecting  the  value 
of  the  property,  such  as  a  statement  of  the  existence  of  tenancies, 
not  showing  that  they  are  under  leases  for  lives  at  a  low  rent  (a) ; 
or  an  unqualified  statement  of  a  recent  occupation  at  a  certain 
rent,  the  letting  value  of  the  property  having  been  meanwhile 
ascertained  to  be  less,  and  that  occupation  having  been  peculiar 
in  its  circumstances  (b) ;  or  the  description  of  the  vendor  s  interest 
in  terms  importing  that  it  is  free  from  incumbrances — such  as 
"  immediate  absolute  reversion  in  fee  simple  " — where  it  is  In  fact- 
subject  to  undisclosed  incumbrances  (c).  The  proper  mode  of 
assessing  compensation  in  a  case  of  misstatement  of  profits  has 
been  very  recently  considered  in  the  Court  of  Appeal  (d). 

The  treatment  of  this  class  of  cases  in  equity  is  analogous  to 
the  rules  applied  at  common  law  to  the  sale- of  goods  not  specifi- 
cally ascertained  by  sample  or  with  a  warranty :  see  pp.  447-8, 
above. 

Excep-  The  doctrine  that  a  vendor  who  has  less  than  he  undertook  to 

tions.  sej2  jjg  bound  to  give  so  much  as  he  can  give  with  an  abatement 

of  the  price  applies,  it  is  to  be  understood,  only  where  the  vendor 
has  contracted  to  give  the  purchaser  something  which  he  professed 
to  be,  and  the  purchaser  thought  him  to  be,  capable  of  giving. 
Where  a  husband  and  wife  had  agreed  to  sell  the  wife's  estate 
(her  interest  being  correctly  described  and  known  to  the  pur- 
chaser), and  the  wife  would  not  convey,  the  Court  refused  to 
compel  the  husband  to  convey  his  own  interest  alone  for  an 
abated  price  (e). 

Also  the  Court  will  not  order  vendors  who  sell  as  trustees  toj 
perform  their  contract  with  compensation,  on  account  of  thel 
prejudice  to  the  cestui  que  trust  which  might  ensue  (/).  v 

Where  (iii).  But  lastly  the  variance  may  be  so  material  (either  in 

notcSable  <luan^y>  or  ^  amounting  to  a  variance  in  kind)  as  to  avoid  tho 
of  esti-  sale  altogether  and  to  prevent  not  merely  the  general  jurisdiction 
optionto    °*  ^e  Court  as  to  compensation,  but  even  special  provisions  for 

rescind 

8imP1y-  (a)  Hughes  v.  Jones,  3  D.  F.  J.  Cp.  Phillips  v.  Caldcleugh,  L.  R  4 

307.  Q.B.  159,  p.  454  above. 

(h)  Dimmoch  v.  Hallett,  2  Ch.  21.  (d)  Povodl  v.  Elliott,  10  Ch.  424. 

(<?)  Torrance  v.  Bolton,  8  Ch.  118.  (c)  Castle  v.  Wilkinson,  5  Ch.  534. 

Of  the  peculiar  character  of  the  non-  (/)  White  v.  Ciiddon,  8  Ci  &  F. 

disclosure  in  that    case  presently.  766. 


SALES   OF  LAND*.  WHERE  COMPENSATION   INAPPLICABLE.  457 

that  purpose  from  having  any  application.  "  If  a  man  sells 
freehold  land,  and  it  turns  out  to  be  copyhold,  that  is  not  a  case 
for  compensation  (a) ;  so  if  it  turns  out  to  be  long  leasehold, 
that  is  not  a  case  for  compensation ;  so  if  one  sells  property 
to  another  who  is  particularly  anxious  to  have  the  right  of 
sporting  over  it,  and  it  turns  out  that  he  cannot  have  the  right 
of  sporting,  because  it  belongs  to  somebody  else  .  .  .  in  all 
those  cases  the  Court  simply  says  it  will  avoid  the  contract,  and 
will  not  allow  either  party  to  enforce  it  unless  the  person  who  is 
prejudiced  by  the  error  be  willing  to  perform  the  contract 
without  compensation  "  (ft).  This  class  of  cases  agrees  with  the 
last  in  the  contract  being  voidable  at  the  option  of  the  party  ; 
misled,  but  it  differs  from  it  in  this,  that  if  he  elects  to  adopt 
the  contract  at  all  he  must  adopt  it  unconditionally,  since- 
compulsory  performance  with  compensation  would  here  work  the ; 
same  injustice  to  the  one  party  that  compulsory  performance 
without  compensation  would  work  to  the  other.  Such  was  the_ 
result  in  the  case  now  cited  of  the  real  quantity  of  the  property 
falling  short  by  nearly  one-half  of  what  it  had  been  supposed  to 
be  (c).  But  in  a  later  case  where  the  vendors  were  found  to  be 
entitled  only  to  an  undivided  moiety  of  the  property  which  they 
had  professed  to  sell  as  an  entirety,  the  Court  found  no  difficulty 
in  ordering  specific  performance  with  an  abatement  of  half  the 
price  at  the  suit  of  the  purchaser,  as  no  injustice  would  be  done 
to  the  vendors,  who  would  be  fully  paid  for  all  they  really  had 

(a)  And  conversely,  a  man  who  emt.  22-24,  enunciating  precisely  the 
buys  an  estate  as  copyhold  is  not  same  principle  as  that  applied  by 
bound  to  accept  it  if  it  is  in  fact'  our  courts  of  equity.  Hano  legem 
freehold.  For  "the  motives  and  venditionis :  Si  quid  tacri  vd  re- 
fancies  of  mankind  are  infinite ;  ligiosi  est,  eiut  vtnit  nihil,  super- 
and  it  is  unnecessary  for  a  man  who  vacuam  non  esse,  sed  ad  modica 
has  contracted  to  purchase  one  thing  loca  pertinere  :  ceterum  si  omne 
to  explain  why  he  refuses  to  accept  religiosum,  vel  sacrum,  vel  publicum 
another :  "  Aylcsv.  Cox,  16  Beav.  23.  venierit,    nullam   esse    emtioncm  : 

(b)  Earl  of  Durham  v.  Lcyard,  and  see  eod.  tit  18,  40  pr.  In 
34  Beav.  611.  Whittcmore   v.    Whittcmore,  8  Eq. 

(c)  The  price  asked  had  been  fixed  603,  a  case  of  material  deficiency  in 
by  reference  to  the  rental  alone.  quantity,  it  was  held  that  a  con- 
Qu.  how  the  case  would  have  stood  dition  of  sale  providing  generally 
could  a  price  proportional  to  the  that  errors  of  description  should  be 
area  have  been  arrived  at  And  only  matter  of  compensation  did 
see  Swaidand  v.  DearsUy,  27  Beav.  apply,  but  another  excluding  com- 
430  (where  it  is  left  doubtful  whether  pensation  for  errors  in  quantity  did 
the  purchaser  could  or  could  not  not ;  so  that  on  the  whole  the  pur- 
have  enforced  the  contract  with  chaser  could  not  rescind,  but  was 
compensation).  Cp.  D.  18. 1.  de  conk  entitled  to  compensation. 
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to  sell  («).  The  real  question  is  whether  the  deficiency  is  such 
Where  as  to  be  fairly  capable  of  a  money  valuation  (ft).  It  seems  thai 
vendo1'  w^ere  it  is  in  the  vendor's  power  to  make  good  the  description 
power  to  of  the  property,  but  not  by  way  of  money  compensation,  it  may 
make  good  j^  ^  j^  0p^on  $o  perform  the  contract  with  the  non-pecuniary 
sentations,  compensation  applicable  to  the  circumstances  or  to  treat  it  as 
qwere.  rescinded.  In  a  recent  case  a  lot  of  building  land  (part  of  a 
larger  estate  intended  to  be  sold  together)  was  sold  under 
restrictive  conditions  as  to  building,  and  in  particular  that  no 
public-house  was  to  be  built;  the  purchaser  assumed  from  the 
plan  and  particulars  of  sale,  and  in  the  opinion  of  the  Court 
with  good  reason,  that  the  whole  of  the  adjoining  property 
would  be  subject  to  like  restrictions.  One  small  adjacent  plot 
had  in  fact  been  reserved  by  the  vendor  out  of  the  estate  to  be 
sold,  so  that  it  would  be  free  from  restrictive  covenants ;  but 
this  did  not  sufficiently  appear  from  the  plan.  The  vendor  sued 
for  specific  performance.  It  was  held  that  he  was  entitled  at 
his  option  to  a  decree  for  specific  performance,  on  the  terms  of 
entering  into  a  restrictive  covenant  including  the  reserved  plot* 
or  to  have  his  bill  dismissed  (c).  It  is  rather  difficult  to  see 
why  the  option  should  not  have  been  with  the  purchaser. 
The  vendor  had  the  means  of  performing  what  must  ba 
taken  to  have  really  been  his  contract  (for  a  man  cannot  be 
heard  to  say  that  the  natural  construction  and  meaning  of 
the  contract  he  proposes,  whether  by  a  verbal  description  of 
the  subject-matter,  or  by  words  helped  out  by  maps  or  other 
symbols,  is  not  the  meaning  he  intended:  accipiuntur  fortius 
contra  jiroferentem)  (d) :  and  it  might  have  been  a  not  unsound 
or  unjust  conclusion  to  hold  that  he  was  simply  bound  to 
perform  it. 

This  third  class  of  cases  may  be  compared  (though  not  exactly) 
to  a  sale  of  goods  subject  to  a  condition  or  "  warranty  in  the 

(a)  Bailey  v.  Piper,  18  Eq.  683.  cases  generally,  per  Amphlett,  B, 

Wheatley  v.  Slade,  4  Sim.  126,  is  Phillip*  v.  Miller,  L.  IL  10  C.  P. 

practically  overruled  by  this.    Maw  427-8. 

v.  Topham,  19   Beav.   576,   is  dis-  (c)  Bashcomb  v.  Bechmth,  8  Eq. 

tinguishable,  as  there  the  purchaser  100.    The   case   comes   very  near 

knew  or  ought  to  have  known  that  Bloomer  v.  Spittle,  13  Eq.  427,  and 

a  good  title  could  not  be  made  to  others  of  that  class,  explained  pp. 

the  whole.  388,  427  above. 

(6)    See   Dyer   v.  Hargravt,   10  (d)  2Sm.L.  C.  479  ;  D.  2. 14.  de 

Ves.   at  p.   507  ;    and  on  the  dis-  pactits,  39  D.  18.  1.  de  conk  emt.  21, 
tinction  of  the  different  classes  of 
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nature  of  a  condition,"  so  that  the  sale  is  "  to  be  null  if  the 
affirmation  is  incorrect "  (a). 

A  purchaser  who  in  a  case  falling  under  either  of  the  last  two  Deposit 
heads  exercises  his  option  to  rescind  the  contract  may  institute  a  &c*  re" 
suit  in  equity  to  have  it  set  aside,  and  recover  back  in  the  same  in  equity 
suit  any  deposit  and  expenses  already  paid  under  the  contract  (I).  *J  7^  M 
And  it  seems  that  there  is  an  independent  right  to  sue  in  equity 
for  the  return  of  the  deposit  and  expenses,  at  all  events  if  there 
are  any  accompanying  circumstances  to  afford  ground  for  equitable 
jurisdiction,  such  as  securities  having  been  given  of  which  the 
specific  restitution  is  claimed  (c). 

To  return  to  the  more  general  question,  it  is  the  duty  of  the  General 
vendor  to  give  a  fair  and  unambiguous  description  of  his  property  vendor 
and  title.     If  he  does  not  intend  to  offer  for  sale  an  unqualified  to  &ye 
estate,  the  qualifications  should  appear  on  the  face  of  the  par-  descrip- 
ticulars  (d).     In  Toivance  v.  Bolton  (e)  an  estate  was  offered  for  tion« 
sale  as  an  immediate  reversion  in  fee  simple.     At  the  auction  ment  in" 
conditions  of  sale  were  read  aloud  from  a  manuscript,  but  no  particular* 
copy  given  to  the  persons  who  attended  the  sale.     One  of  these  cuaed  by 
conditions  showed   that    the    property    was    subject  to    three  correct 
mortgages.     The  plaintiff  in  the  suit  had  bid  and  become  the  ^  condi- 
•  purchaser  at  the  sale,  but  without  having,  as  he  alleged,  distinctly tio"8  onlv 
heard  the  conditions  or  understood  their  effect.     The  Court  held  the  sale : 
that  the  particulars  were  misleading ;  that  the  mere  reading  out  To?J?[l0e 
of  the    conditions  of  sale  was  not  enough   to   remove  their 
effect  and  to  make  it  clear  to  the  mind  of  the  purchaser  what  he 
was  really  buying ;  and  that  he  was  entitled  to  have  the  contract 
rescinded  and  his  deposit  returned. 

A  misleading  description  may  bo  treated  as  a  misrepresentation  \ 
even  if  it  is  in  terms  accurate :  for  example,  where  property  was  \ 
described  as  "  in  the  occupation  of  A. "  at  a  certain  rental,  and  in  ; 
truth  A.  held  not  under  the  vendor,  but  under  another  person's  ) 


(a)  Bannerman  v.  White,  10  C.  B.  tract    having    been   rescinded    by 

N.  S.  844,  31  L.  J.  C.  P.  28.  consent  before  the  suit  was  held  not 

(6)  E.g.  Stanton  v.  Tattersatt,  1  Sm.  to  deprive  the  Court  of  jurisdiction. 
&  G.  529,  Torrance  v.  Bolton,  8  Ch.  (d)  Hughe*  y.  Jones.  3  D.  F.  J. 

118.  307, 314. 

(c)  Aberaman    Ironworks    Co.   t.  (e)  8  Ch,  118, 

Wick-ens,  4  Ch.  101,  where  the  con- 
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adverse  possession  (a),  or  where  immediate  possession  is  material] 
to  the  purchaser,  and  the  tenant  holds  under  an  unexpired  lease, 
for  years  which  is  not  disclosed  (&).     "  There  should  be  perfectly/ 
good  faith  on  the  part  of  the  vendor  in  the  representations  which^ 
ho  makes  to  the  purchaser  "(a). 

All  this  proceeds  on  the  supposition  that  the  vendor's  property 
and  title  are  best  known  to  himself,  as  almost  always  is  the  case. 
But  the  position  of  the  parties  may  be  reversed :  a  person  who 
lias  become  tho  owner  of  a  property  he  knows  very  little  about 
may  sell  it  to  a  person  well  acquainted  with  it,  and  in  that  case  a 
material  misrepresentation  by  the  purchaser  makes  the  contract, 
and  even  an  executed  conveyance  pursuant  to  it,  voidable  at 
the  vendor's  option  (r).  So  it  is  where  the  purchaser  has  done 
acts  unknown  to  the  vendor  which  alter  their  position  and  rights 
with  reference  to  the  property :  as  where  there  is  a  coal  mine 
under  the  land  and  the  purchaser  has  trespassed  upon  it  and  ' 
raised  coal  without  the  vendor's  knowledge ;  for  here  the  proposed 
purchase  involves  a  buying  up  of  rights  against  the  purchaser  of 
which  the  owner  is  not  aware  (d).  ^ 


Non-dfe- 
closureof 
defect  of 
title  not 
actually 
known  to 
vendor : 
Wilde  v. 
Gibson. 


The  House  of  Lords  decided  in  Wilde  v.  Gibson  (e)  that  the 
vendor's  silence  as  to  a  right  of  way  over  the  property,  of  the  ^ 
existence  of  which  he  was  not  shown  to  be  aware,  was  no  ground ! 
for  setting  aside  the  contract.       This  reversed  the  decision  of. 
Knight  Bruce,  V.-C,  (/)  who  held  that  the  silence  of  the  par- 
ticulars taken  together  with  the  condition  of  the  property  (for 
tho  way  had  been  enclosed)  amounted  to  an  assertion  that  no 
right  of  way  existed.     In  any  view  it  seems  an  extraordinary^ 
not  to  say  dangerous,  doctrine  to  say  that  a  vendor  is  not  bound 
to  know  his  own  title,  so  far  at  least  as  with  ordinary  diligence  > 
he  may  know  it :  and  the  case  is  severely  criticized  by  Lord  St. 
Leonards  (y).     The  Irish  case  relied  on  by  the  Lords  as  a  direct' 
authority  may  be  distinguished  on  the  ground  that  the  representa- 
tion there  made  by  the  lessor  that  there  was  no  right  of  way 


(a)  LacMan  y.  Reynolds,  Kay  52. 
(6)  Cabaliero  v.  Hcnty,  9  Ch.  447. 

(c)  Haygarthv.  Wearing,  12  Eq. 
320. 

(d)  Phillips  v.  Homfray,  6  Ch. 
770,  779. 


(e)  1  R  L.  C.  605. 

{/)  S.  C.  nom.  Gibson  v.  D'Afe,  2 
Y.  ft  C.  542. 

{g)  Sugd.  Law  of  Property,  614, 
637,  ftc. 
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was  made  not  merely  with  an  honest  belief,  but  with  a  reasonable 
belief  in  its  truth  («). 

The  decision  in  Wilde  v.  Gibson  was  much  influenced  by  the 
purchaser's  case  having  been  rested  in  the  pleadings  to  a  certain 
extent  upon  charges  of  actual  fraud,  which  however  were  aban- 
doned in  argument :  the  doctrine  of  constructive  notice,  it  was 
said,  could  not  be  applied  in  support  of  an  imputation  of  direct 
personal  fraud.    Even  so  the  result  in  modern  practice  would  only 
bo  that  the  plaintiff  would  have  to  pay  the  costs  occasioned  by  the 
unfounded  charges ;  he  would  not  lose  any  relief  for  which  he 
otherwise  showed  sufficient  grounds  (ft).     And  on  examining  the 
pleadings  it  is  difficult  to  find  any  imputation  sufficient  to  justify 
the  grave  rebukes  expressed  in  the  judgments  (c).    Altogether  the 
case  strongly  illustrates  the  confusion  and  inconvenience  which 
may  follow  from  the  use  of  the  word  fraud  with  a  latitude  incon- 
sistent with  its  ordinary  and  natural  meaning.     It  was  also  said 
by  Lord  Campbell  that  a  court  of  equity  will  not  set  aside  an ' 
executed  conveyance  on  the  ground   of  misrepresentation  or! 
concealment,  but  only  for  actual  fraud  ((I) :   but  this  dictum! 
has  not  been  followed  (c).      There  may  be,  however,  a  wantf 
of  diligence  on  the  purchaser's  part  which,  although  not  such  asj 
to  deprive  him  of  the  right  of  rescinding  the  contract  before' 
completion,  would  preclude  him  from  having  the  sale  set  asidoj 
after  conveyance  (/). 

As  a  general  result  of  the  authorities  there  seems  to  bo  no  General 
doubt  that  on  sales  of  real  property  it  is  the  duty  of  the  party  rule- 
acquainted  with  the  property,  both  at  law  and  in  equity,  to  give 
substantially  correct  information,  at  all  events  to  the  extent  of 
his  own  actual  knowledge,  of  all  facts  material  to  the  description 
or  title  of  the  estate  offered  for  sale. 

(a)  Indeed  the  Court  seems   to  may  mean,  of  course,  fraudulently  in 

have  thought  it  was  true,  not  with-  a  technical  sense, 
standing  the  adverse  result  of  an  (d)  1  H.  L.  C.  632. 

action.    Legge  v.  Croher,  1  Ball  &  B.  {e)  Hay  garth  v.  Wearing,  12  Eq. 

506,  Sugd.  op.  cit,  657.  320,  (executed  conveyance  set  aside 

(6)  IliWardv.  Eiffe,  L.  R.  7  H.  L.  on  simple  misrepresentation). 
39  ;  see  next  chapter.  (/)  M'Culloch  v.  Gregory,  1K.&J,' 

(c)  The  bill  in  Gibson  v.  TTEstt,  286,  where  a  will  was  misstated  in 
which  is  to  be  found  in  the  printed  the  abstract  so  as  to  conceal  a  de- 
cases  of  1848,  has  the  words  "  care-  feet    of    title,   but    the    purchaser 
fully  concealed "    in  one  passage  ;  omitted  to  examine  the  originals, 
"fraudulently  concealed'* in  another 
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Exception       The  rule  seems  not  applicable  as  between  lessor  and  lessee,  at- 

M  *°     .     all  events  where  the  letting  is  for  an  occupation  by  the  lessee 

occupation 

leasee.        himself,  and  so  far  as  concerns  any  physical  fact  which  can  be 

discovered  by  inspection.     In  ordinary  circumstances  the  landlord 

is  entitled  to  assume  that  the  tenant  will  go  and  look  at  the 

premises  for  himself,  and  therefore  is  not  bound  to  tell  him  if 

they  are  in  bad  repair  or  even  ruinous  («). 

Contract         TL  Contracts  to  take  Shares  in  Companies. 
to  take  «  ^he  public,  who  are  invited  by  a  prospectus  to  join  in  any 

Prospectus  new  adventure,  ought  to  have  the  same  opportunity  of  judging 
both  noai  °*  eveiything  which  has  a  material  bearing  on  its  true  character 
tively  and  as  the  promoters  themselves  possess  "  (b) :  and  those  who  issue  a 
n1rrectely  ProsPectols  inviting  people  to  take  shares  on  the  faith  of  the 
representations  therein  contained  are  bound  "not  only  to  abstain 
from  stating  as  fact  that  which  is  not  so,  but  to  omit  no  one  fact 
within  their  knowledge  the  existence  of  which  might  in  any 
degree  affect  the  nature  or  extent  or  quality  of  the  privileges  and 
advantages  which  the  prospoctus  holds  out  as  an  inducement  to 
take  shares "  (c).  Therefore  if  untrue  or  misleading  represen- 
tations are  made  as  to  the  character  and  value  of  the  property  to 
be  acquired  by  a  company  for  the  purposes  of  its  operations  (it), 
the  privileges  and  position  secured  to  it,  the  amount  of  capital 
(e)j  or  the  amount  of  shares  already  subscribed  for  (/),  a  person 
who  has  agreed  to  take  shares  on  the  faith  of  such  representations, 
and  afterwards  discovers  the  truth,  is  entitled  to  rescind  the 
contract  and  repudiate  the  shares,  if  he  does  so  within  a  reason- 
able time  and  before  a  winding-up  has  given  tho  company's 
creditors  an  indefeasible  right  to  look  to  him  as  a  contributory.^ 
For  full  information  on  this  subject  the  reader  is  referred  to  Mr. 
Justice  Lindley's  treatise  (//). 

The  Companies  Act  1867,  s.  38,  makes  it  the  duty  of  promoters 
of  a  company  to  disclose  in  the  prospectus  any  previous  contract 

(a)  Keates  v.  Earl  Cadogan,  10  v.  Smith,  L.  R.  4  H.  L.  64,  affg. 

C.  B.  691,  20  L.  J.  C.  P.  76»  s.  c.  nom*  Smith'*  ca»  2  Ch.  604. 

(6)  Lord  Chelmsford  in    Central  (e)  Central  Ry.  Co%  of  Venezuela 

Rif.  Co.  of  Venezuela  v.  Kisch,  L.  R.  v.  Kisch,  supra. 
2H.  L.  99, 113.  (/)   Wright's  ca.  7  Ch.  55  ;    cp. 

(c)  Kindersley,  V.-C.  New  Bruns-  Moore  <£•  JM  la  Torre's  ca.  18  Eq. 
wick,  etc.  Co.  v.  Muggeridge,  1  Dr.  661. 

&  Sm.  363,  881,  adopted  by  Lord  (g)  Lindley  on  Partnership,   2. 

Chelmsford,  I  <\  982,  1459. 

(d)  Reese  River  Silver  Mining  Co. 
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entered  into  by  the  company  or  the  promoters ;  in  default  of 
which  the  prospectus  is  deemed  "  fraudulent  on  the  part  of  the 
promoters,  directors,  and  officers  of  the  company  knowingly  issuing 
the  same  "  as  regards  any  one  taking  shares  on  the  faith  of  the 
prospectus  and  without  notice  of  the  contract.  This  creates  no 
duty  on  the  part  of  any  one  who  was  not  a  promoter  at  the  date 
of  the  contract  (a),  nor  towards  any  one  but  shareholders  (&)  : 
and  it  seems  the  right  it  gives  the  shareholder  is  to  bring  an  action 
of  deceit  against  the  delinquent  personally,  and  not  to  be  released 
from  his  contract  (c).  y 

In  the  case  of  the  contract  to  marry  there  is  no  special  duty  of  Contract 
disclosure,  except  so  far  as  the  woman's  chastity  is  an  implied  marry# 
condition.  The  non-disclosure  of  a  previous  engagement  to 
another  person  (d)9  or  of  the  party's  own  previous  insanity  (e), 
is  no  answer  to  an  action  on  the  promise.  If  promises  to  marry 
are  to  give  a  right  of  action,  one  woidd  think  tho  contract  should 
be  treated  as  one  requiring  the  utmost  good  faith :  but  such  are 
the  decisions. 

Marriage  itself  is  not  avoided  even  by  actual  fraud  (/),  but 
the  reasons  for  this  are  obviously  of  a  different  kind  :  nor  is  a 
marriage  settlement  rendered  voidable  by  the  wife's  non-disclosure 
of  previous  misconduct  {g). 

It  now  remains  to  see  how  the  authorities  stand  as  establishing  Of  the 
or  tending  to  establish  a  general  rule  for  the  treatment  in  equity  J^L^. 
of  contracts  entered  into  by  one  party  in  consequence  of  represen-  sentation 
tations  made  by  the  other  which  were  not  true  in  fact,  but  not  °^^m.  l  y 
known  to  be  untrue  by  the  person  making  them.  tract*  in 

The   cases  at   common  law  have   established    that  a  false  **en! 
representation  may  be  a  substantive  ground  of  action  though  it  deceit, 
is  not  shown  that  tho  person  making  the  statement  knew  it  to  be 
false.     It  is  enough  to  show  that  he  made  it  with  a  view  to 
secure  some  benefit  to  himself,  or  to  deceive  a  third  person,  and 

{a)  Govern  ca.  20  Eq.  114.  N.  S.  124. 

(6)  Corncllv.  Hay, L. R.  8C. P.  328.  (/)  Swift  v.  Kelly,  3  Knapp,  P.  C. 

(c)  Gvctr'*  ca.,  per  Bacon,  V.-C.       257,  293. 

doubted  in  Cornell  v.  Hay.  (y)  Evans  v.  Carrington,  2  D.  F.  J. 

(d)  Beachey  v.  Brown,  £.  B.  &  E.  481.  It  is  there  said  however  that 
796,  29  L.  J.  Q.  B.  105.  non-disclosure  of  adultery  would  be 

(e)  Baker  v.  Ckrtvriyht,  10  C.  B.  enough  to  avoid  a  separation  deed 
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without  believing  it  to  be  true  (</).  On  the  other  hand  there  is 
no  actionable  wrong  in  a  representation  which  though  untruo 
in  fact  is  believed  to  be  true  by  the  person  making  it  (b). 

Silence  is  equivalent  to  misrepresentation  for  this  purpose  if 
"  the  withholding  of  that  which  is  not  stated  makes  that  which  " 
is  stated  absolutely  false,"  but  not  otherwise  (c).  ^ 

Ri  ht  of         r^ie  s^a^e  °*  tn*ngs  whicn  gives  the  higher  right  to  bring  an 
rescinding  action  of  deceit,  or  a  suit  in  equity  analogous  to  that  action  (it), 
no^nfices-  must  obviously  give  the  lesser  right  of  simply  avoiding  the  con- 
sarily         tract.     But  the  two  rights  are  not  therefore  co-extensive.     One 
towune      can  8ee  no  rea8on  on  principle  for  assuming  the  converse  propo- 
eztent       sition  to  be  true,  namely  that  a  contract  cannot  bo  rescinded  for  " 
misrepresentation  unless  an  action  of  deceit  could  be  maintained. 
It  is  one  thing  to  say  that  a  man's  conduct  in  inducing  another 
to  contract  with  him  does  not  amount  to  a  substantive  wrong, 
and  another  thing  to  say  that  he  is  entitled  to  enforce  the  con- 
tract.    There  is  no  doubt,  however,  that  it  has  been  at  least  the 
strong  tendency  of  the  common  law  to  ignore  the  distinction. 
In  courts  of  equity  we  find  on  the  other  hand  a  sufficiently 
marked  though  not  wholly  uniform  disposition  to  recognize  it. 
The  actual  decisions  are  for  the  most  part  on  questions  falling 
under  one  or  other  of  the  special  heads  we  have  already  gone 
through,  and  this  increases  the  difficulty  of  drawing  general  con- 
clusions.    But  the  presence  of  considerations  of  a  more  general 
kind,  supported  by  a  late  decision  to  be  presently  cited,  is  believed 
on  the  whole  to  justify  the  statement  of  the  rule  of  equity  given 
above  (p.  446). 

Att^ood         k°r(*  Brougham  laid  down  in  Atiwood  v.  Small  (e),  without 
Small  too    any  qualification  or  exception  (beyond  calling  attention  to  the 

(a)  Taylor  v.  Ashton,  11  M.  &  W.  as  a  wrong,  "even  though  he  does 

401  ;  Evans  v.  Edmunds,  13  C.  B.  not  know  it  to  be  false,  but  believes 

777.    See  Benjamin  on  Sale,  361-  without  sufficient  grounds  *that  the 

369,  where  the  cases  are  fully  dis-  statement  will  ultimately  turn  out 

cussed.  to  be  correct :"  per  Cur.  Smout  v. 

(6)    Taylor     v.     Askton,  supra;  llbery,  10  M.  &  W.  1,  9  :  see  how- 

Collins    v.   Evans,    5  Q.   B.   820  ;  ever  1  Sm.  L.  C.  170. 
Ormrod  v.  Iluth,  14  M.  &  W.  651.  .        (c)  Peek  v.  Gurney,  L.R.6EL. 

See  notes  to   Chandehr  v.  Lopns,  377.  390,  403. 

1  Sm.  L.  C.  166;  Ilvjginsv.Samd;  {d)  As    in   Slim   v.  Croucker,  1 

2  J.  &  H.  460, 466.  If  a  man  affects  D.  F.  J.  518  ;  and  Bee  Uill  v.  Lane, 
to  contract  as  an  agent  authorized  11  Eq.  215,  220;  Peck  v.  Gurney t 
by  a  principal,  having  in  fact  no  supra. 
authority,  it  has  been  paid  that  he  (?)  6  CI.  &  F.  232,  444* 
may  be  sued  on  the  fake  statement 
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distinction  between  a  simple  representation  and  a  warranty) — 
that  the  following  things  must  all  concur  if  a  contract  is  to  be 
set  aside  on  the  ground  of  false  representation  : 

A  representation  contrary  to  the  fact. 

Knowledge  of  the  party  making  it  that  it  is  contraiy  to  the 
fact. 

This  representation  being  the  cause  of  the  other  party's  con- 
tracting (dolus  dans  locum  contractu!). 

But  it  is  certain,  as  we  have  just  seen,  that  except  for  the 
purpose  of  establishing  distinct  and  specific  charges  of  fraud,  the 
second  of  these  conditions  is  subject  to  considerable  exceptions 
in  special,  but  large  and  important,  classes  of  cases. 

It  is  also  sufficiently  certain  that  mere  ignorance  as  to  the  Settled 

truth  or  falsehood  of  a  material  assertion  which  turns  out  to  be  effect  of 

untrue  must  be  treated  as  equivalent  to  knowledge  of  its  un-  fee*1®88 

.  ignorance* 
truth.     "  If  persons  take  upon  themselves  to  make  assertions  bs\ 

to  which  they  are  ignorant  whether  they  are  true  or  untrue,.' 

they  must  in  a  civil  point  of  view  be  held  as  responsible  as  if  y 

they  had  asserted  that  which  they  knew  to  be  untrue  "  (a).     In  \ 

other  words,  wilful  ignorance  may  have  the  same  consequences  / 

as  fraud  (b).     So  may  ignorance  which,  though  not  wilful,  is 

negligent:  as  when  positive  assertions  of  fact  are  made  as  if 

founded  on  the  party's  own.  knowledge,  whereas  in  truth  they 

are  merely  adopted  on  trust  from  some  other  person.    The  proper 

course  in  such  a  case  is  to  refer  distinctly  to  the  authority  relied 

upon  (c). 

It  is  no  less  established  that  a  person  who  makes  a  wrong  Negligent 
statement  as  to  a  fact  which  was  once .  actually  within  his  own  ^fafa* 
knowledge,  and  which  it  is  his  business  to  remember,  cannot  once 
excuse  himself  by  alleging  that  he  had  forgotten  it  at  the  time     own* 
of  making  the  statement  (d). 

On  the  general  question  Lord  Hatherley,  when  Vice-Chanccllor,  General 
laid  down  the  following  principles  : 

(a)  Per  Lord  Cairns,  Reese  River  (c)  Rawlins  v.  Wichham,  3  Be  G. 

Silver  Mining  Co.  v.  Smith,  LR4  &  J.  at  p.  313,  Smith'*  ca.  2  Ch.  at 

H.  L.  79;  Rawlins  v.J  Wickkam,  3  p.  611. 

De  G.  &  J.  304,  316.  (d)  Burrow*  v.  Loch    10  Ves. 

(6)  Owen  v.  Homan,  4  H.  L.  C.  490 ;  Slim  v.  Crvucher,  1  D.  F.  J. 

at  p.  1035.  518,525. 

H  U 
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in  Bany         "  First.     Every  man  must  be  held  responsible  for  the  conse- 
v.  Croekey:  quences  0{  a  fal8e  representation  made  by  him  to  another,  upon 

but  this  .     .    .        j         j  -a  a 

rather        which  that  other  acts,  and  so  acting  is  injured  or  damnified. 
on  th?  Secondly.     Every  man  must  be  held  responsible  for  the  con-  » 

actionable  sequences  of  a  false  representation  made  by  him  to  another,  : 
Wfon*       upon  which  a  third  person  acts,  and  so  acting  is  injured  or  ' 
damnified — provided   it   appear  that  such  false  representation  * 
was  made  with  the  intent  that  it  should  be  acted  upon  by  such 
third  person  in  the  manner  that  occasions  the  injury  or  I06S  (n). 
Thirdly.     The  injury  must  be  the  immediate  and  not  the 
remote  consequence  of  the  representation  thus  made  "  {b). 

But  these  rules,  it  will  be  observed,  arc  stated  chiefly,  and  the 
second  of  them  exclusively,  with  reference  to  liability  ex  delicto  ; 
and  the  suit  in  which  the  judgment  was  given  was  in  fact 
founded  on  a  liability  of  that  nature  rather  than  a  simple  right 
of  rescission.  It  seems  to  be  assumed  that  the  representation  is 
made  with  knowledge  of  its  untruth. 

Jenningir.  In  Jennings  v.  Browjldon  (c),  a  suit  to  set  aside  a  purchase 
Broughton.  of  gliarcs  in  ft  ^^  the  L  j  Knight  Bruce  said  that  (apart 
from  another  point  to  which  we  shall  come  afterwards)  the 
questions  were  as  follows:  1.  In  the  representations  made  by 
the  defendants  was  there  any  xuitruc  assertion  material  in  its 
nature,  that  is,  "  which,  taken  as  true,  added  substantially  to 
the  value  or  promise  of  the  mine,  and  was  not  evidently  con- 
jectural merely  V  2.  If  so,  was  it  made  without  a  belief  in 
its  truth  by  the  person  making  it  1  3.  If  made  with  such 
belief,  was  the  belief  entertained  without  fair  or  reasonable 
ground]  It  is  submitted  that  this,  notwithstanding  the  special 
nature  of  the  case,  was  intended  and  is  to  be  accepted  as  an 
accurate  statement  of  the  general  law.  More  recently  it  lias  been 
said,  that  "  when  a  representation  in  a  matter  of  business  is 
made  by  one  man  to  another  calculated  to  induce  him  to  adapt 
his  conduct  to  it,"  knowledge  of  the  representation  being  untrue 
is  not  material  (d)  :  but  it  was  held  in  the  particular  case  that 
there  was  in  fact  no  misrepresentation. 

(a)  See  Peek  v.  Gurney,  L.  K.  6  (c)5D.  M.  G.  126, 130. 

H.  L.  396,  412.  (d)  Malinu,  V.-C.  Leather  y.Simp- 

{b)  Barry  v.  Cro&ey,  2  J.  &  H.  eon,  11  Eq.  398,  406, 
1  22. 
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But  the  late  case  of  Fane  v.  Fane  (a)  appears  to  have  been  dis-Vane  v. 

tinctly  decided  on  the  principle  that  a  material  statement  of  thatf ane:  A 

,  .  /  .  vi.  •    •      pnnocent 

which  is  untrue,  though  innocently  made,  is  ground  for  avoidingWiBrepre- 

a  contract :  and  we  have  accordingly  felt  warranted  in  asserting  P6^**1011 

this  in  the  general  statement  of  the  rules  of  equity  (p.  446  above),  ground  for 

v  rescission. 
The  subject  was  recently  discussed  in  the  House  of  Lords,  Dicta  in 
but  in  an  indecisive  manner,  in  Western  Bank  of  Scotland  v.  ^Ta6*^, 
Addle  (b),  where  Lord  Chelmsford  said  in  effect  that  a  man  is"^.  Addie 
not  liable  for  an  untrue  statement  made  as  "  the  result  of  a  bona>'m^eci^ye9 
fide  belief,"  but  that  this  means  a  belief  held  on  some  reason- P 
able  grounds.     Lord  Cranworth  seems  to  have  thought,  on  the*) 
contrary,  that  the  absence  of  reasonable  grounds  is  materialV 
only  as  evidence  that  there  was  no  real  belief.     But  the  au-' 
thority  of  the  dicta  in  this  case  is  much  diminished  by  the 
positive  dissent  since  expressed  (though  not  on  this  point,  but 
on  that  of  the  liability  of  a  corporation  ex  delicto  for  the  fraud 
of  its  agent)  by  the  Judicial  Committee  (c). 

There  remains  another  general  question  not  wholly  free  from  Am  to  the 
doubt,  namely,  whether  any  difference  is  made  by  the  party  {eJJ^JjjJI 
misled  having  within  his  reach  means  of  knowledge  by  which,  means  of 
if  he  had  used  them,  he  might  have  ascertained  the  truth.  ledge"  im-^ 

In  the  case  of  active  misrepresentation  it  is  no  answer  in  material 
proceedings   either  for  damages  or  for  setting  aside  the  con-  JJ^jJJ^s-f 
tract  to  say  that  the  party  complaining  of  the  misrepresentation  represented 
had  the  means  of  making  inquiries.     "  In  the  case  of  Dobell  v.      **         J 
Stevens  (rl)  .  .  which  was  an  action  for  deceit  in  falsely  repre- 
senting the  amount  of  the  business  done  in  a  public-house,  the 
purchaser  was  held  to  be  entitled  to  recover  damages,  although 
the  books  were  in  the  house,  and  he  might  have  had  access  to 
them  if  he  had  thought  proper  "  (e).     The  like  is  held  in  equity. 
It  was  said  of  a  purchaser  to  whom  the  state  of  the  property  he 
bought  was  misrepresented  : — "  Admitting  that   he  might  by 
minute  examination  make  that  discovery,  he  was  not  driven  to 
that  examination,  the  other  party  having  taken  upon  him  to  make 
a  representation.     .  .  The  purchaser  is  induced  to  make  a  less 

(a)  W.  N.  1875,  161  (V.-C.  H.      Bank  of  Neio  Brunswick,  L.  R.  5 
July  2).  P.  C  394. 

(6)  L.  R  1  So.  &  B.    145,  1G2,  (d)  3  B.  &  C.  623. 

168. "  («)  Per  Lord  Chelmsford,  L.  R. 

(c)  See   Mackay  v.    Commercial      2  H.  I*  121. 

H  H  2 
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accurate  examination  b y  the  representation,  which  he  had  a  right 
to  believe  "  (a). 

The  principle  is  that  "  No  man  can  complain  that  another  has  | 
too  implicitly  relied  on  the  truth  of   what  he  has  himself  ^ 

stated  "  (b). 

Otherwke       If  it  is  shown,  indeed,  that  the  person  who  complains  of  having^ 
on  his  own  Deen  misled  not  only  had  the  means  of  information  within  his  < 
inspection  reach  but  actually  used  them,  then  he  is  taken  to  have  acted  y 
menl     "  not  on  the  statement  of  the  other  party  but  on  his  own  judgment,  ! 
and  he  cannot  claim  relief.     "  The  Court  must  be  careful  that 
in  its  anxiety  to  correct  frauds  it  does  not  enable  persons  who 
have  joined  with  others  in  speculations  to  convert  their  specu-  r 
lations  into  certainties  at  the  expense  of  those  with  whom  they 
have  joined  n  (c).  ^ 

In  the  case  of  Attiuood  v.  Small  (d)  in  the  House  of  Lords 
there  are  various  dicta  on  this  subject  not  very  consistent  with 
one  another.  It  is  in  one  place  (e)  said  that  a  party  would  not 
be  relieved  who  had  the  mgans  of  ascertaining  the  truth  "  with 
ordinary  prudence " :  on  the  other  hand  Lord  Lyndhurst  fully 
approved  of  Dobdl  v.  Stevens  (/) ;  and  it  can  hardly  be  said  that 
in  that  case  it  would  have  been  any  very  extraordinary  act  of 
prudence  on  the  part  of  the  purchaser  to  go  into  the  house  and 
look  at  the  books  for  himself.  However  the  general  tendency x, 
of  what  was  said  in  Atttcood  v.  Small  is  to  show  that  nothing  / 
short  of  actual  inquiries,  from  which  it  can  be  inferred  that  the 
party  acted  on  his  own  judgment,  will  preclude  him  from  relief.  ' 
And  Lord  Brougham  suggested  that  a  case  might  even  be" 
possible  in  which  the  false  representations  of  a  seller  and  the 
actual  inquiries  of  a  buyer  should  be  so  inextricably  mixed  up 
that  the  Court  would  not  refuse  to  interfere  (y).  Li  the  principal 
case  the  parties  who  sought  to  impeach  a  sale  of  mining  property 
to  them  had  (according  to  the  view  of  the  facts  taken  by  the 
majority  of  the  Lords)  not  only  made  inquiries  by  themselves 
and  their  agents  to  test  the  vendor's  statements,  but  had  con- 
fa)  Dyer  v.  ffargrave,  10  Ves.  at  G.  126,  140  ;  Dyer  v.  Hargravc, 
p.  509.  10  Ves.  505. 

(6)  ReyneU  v.  Sprye,  1D.M.O.  (d)  6  CL  &  F.  232. 

at  p.  710  ;  Price  v.  Macaulay,  2  (e)  Per  Earl  of  Devon,  at  p.  840. 

D.  M.  G.  339,  846.  (/)  At  p.  395  (see  last  p.). 

(c)  Joining*  v.  Broughton^  5  D.  M.         (]/)  At  p.  448. 
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tinned  in  possession  and  exercised  acts  of  ownership  after  all  the 
facts  were  within  their  knowledge.  There  was  therefore  no 
positive  decision  on  the  point  now  under  discussion. 

But  the  principle  has  in  a  more  recent  case  (a)  been  positively 
affirmed  by  Lord  Chelmsford.  The  suit  was  instituted  by  a 
shareholder  in  a  railway  company  to  be  relieved  from  his  contract 
on  the  ground  of  misrepresentations  contained  in  the  prospectus. 
Here  it  was  contended  that  the  prospectus  referred  the  intending 
shareholder  to  other  documents,  and  offered  means  of  further 
information :  besides,  the.  memorandum  and  articles  of  association 
(and  of  these  at  all  events  he  was  bound  to  take  notice)  suffi- 
ciently corrected  the  errors  and  omissions  of  the  prospectus. 
But  the  objection  is  thus  answered  : — 

"  When  once  it  is  established  that  there  has  been  any  fraudulent 
misrepresentation  or  wilful  concealment  by  which  a  person  has  been , 
induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be/ 
relieved  from  it  to  tell  him  that  he  might  have  known  the  truth  byf 
proper  inquiry.  He  has  a  right  to  retort  upon  his  objector,  'You  at 
least,  who  have  stated  what  is  untrue,  or  have  concealed  the  truth 
for  the  purpose  of  drawing  me  into  a  contract,  cannot  accuse  me  of 
want  of  caution  because  I  relied  implicitly  upon  your  fairness  and 
honesty:  " 

This  doctrine  appears,  on  the  same  authority,  not  to  apply  to  And  other- 
the  case  of  mere  non-disclosxire,  without  fraudulent  intention,  of  wiae  *? 

CMO  01 

a  fact  which  oxight  to  have  been  disclosed.  mere  non- 

"  When  the  fact  is  not  misrepresented  but  concealed  [or  rather  d^?B,l^e, 
not  communicated]  (b)  and  there  is  nothing  done  to  induce  the 
other  party  not  to  avail  himself  of  the  means  of  knowledges 
within-his  reach,  if  he  neglects  to  do  so  he  may  have  no  right  to  I 
complain,  because  his  ignorance  of  the  fact  is  attributable  to  his ! 
own  negligence"  (c).  J 

It  appears  also  not  to  apply  to  a  mere  assertion  of  title  by  a  Mere 
vendor  of  land  (d). 


assertion 
of  title. 


(a)  Central  By.  Co.  of  Venezuela  v.  (<Q  Hume  v.  Pocock,  1  Ch.  879, 

Kisch  L  B.  2  H.  L.  99, 120.  885,  where  however  the  real  con- 

(6)  See  L.  R.2H.L  889.  tract  was  to  buy  up  a  particular 

(c)  New  Brunswick,  Ac.    Co,  v.  claim  of  title,  whatever  it  might  be 

Conybeare,  9  H.  L.  C.  711,  742.  worth. 
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In  a  case  before  Lord  Hatherley  when  V.-C.  the  double  ques- 
tion arose  of  the  one  party's  knowledge  that  his  statement  was 
untrue,  and  of  the  other's  means  of  learning  the  truth.  The  suit 
was  for  specific  performance  of  an  agreement  to  take  a  lease  of 
a  limestone  quarry.  The  plaintiff  made  a  distinct  representation 
as  to  the  quality  of  the  limestone  which  was  in  fact  untrue :  ho 
did  not  believe  it  to  be  false,  but  he  had  taken  no  pains  to  ascer- 
tain, as  he  might  easily  have  done,  whether  it  was  true  or  not 
But  then  the  defendant  had  not  relied  exclusively  upon  this 
statement,  for  he  went  to  look  at  the  stone ;  still  he  was  not  a 
lime  burner  by  trade,  and  could  not  be  supposed  to  have  trusted 
merely  to  what  he  saw,  being  in  fact  not  competent  to  judge  of 
the  quality  of  limestone.  The  result  was  that  the  Court  refused 
specific  performance,  declining  to  decide  whether  the  contract 
was  otherwise  valid  or  not  (a). 

Some  important  points  have  yet  to  come  before  us,  partly  con- 
cerning the  nature  of  the  representation,  considered  in  itself, 
which  will  avoid  a  contract,  partly  concerning  the  rights  of  the 
party  misled  and  the  manner  in  which  they  are  to  be  exercised. 
But  as  there  is  no  difference  in  these  respects  between  the  legal 
effects  of  Misrepresentation  and  of  actual  Fraud,  the  subject  will 
be  taken  as  a  whole  in  the  following  chapter. 

(a)  Uigyins  y.  Samels,  2  J.  &  H.  460,  468,  469. 
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CHAPTER  X. 

Fraud  and  Rescission. 

Fraud  generally  includes  misrepresentation.   Its  specific  mark  Fraud 
is  the  presence  of  a  dishonest  intention  on  the  part  of  him  by  fJdude^ 
whom  the  representation  is  made.     In  this  case  we  have  a  mis-  misrepre- 
take  of  one  party  caused  by  a  representation  of  the  other,  which  "^     on# 
representation  is  made  by  deliberate  wojds  or  conduct  with  the 
intention  of  thereby  procuring  consent  to    the  contract,   and 
without  a  belief  in  its  truth. 

There  are  some  instances  of  fraud,  however,  in  which  one  can  But  not 

hardly  say  there  is  a  misrepresentation  except  by  a  forced  use  of  always: 

as  when  a 
language.     It  is  fraudulent  to  enter  into  a  contract  with  the  contract 

design  of  using  it  as  an  instrument  of  wrong  or  deceit  against  famade 
the  other  party.     Thus  a  separation  deed  is  fraudulent  if  the  collateral 
wife's   real  object  in   consenting  or  procuring  the  husband's  wrongful 
consent  to  it  is  to  be  the  better  able  to  renew  a  former  illicit  ftj  pur. 
intercourse  which  lias  been  concealed  from  him.     "None  shall  be  P086* or 
permitted  to  take  advantage  of  a  deed  which  they  have  fraudu-  intention 
lently  induced  another  to  execute  that  they  may  commit  an  °f  re- 
injury against  morality  to  the  injury  and  loss  of  the  party  by 
whom  the  deed  is  executed"  (a).     So  it  is  fraud  to  obtain  a 
contract  for  the  transfer  of  property  or  possession  by  a  represen- 
tation that  the  property  will  be  used  for  some  lawful  purpose, 
when  the  real  intention  is  to  use  it  for  an  unlawful  purpose  (b). 

(a)  Evans  v.  Carrington,  2  D.  F.  J.  23  L.  J.  C.  P.  185,  concedes  this, 
481,  601  ;  cp.  Evans  v.  Edmonds,  deciding  only  that  possession  actually 
13  C.  B.  777,  where  however  ex-  given  under  the  contract  cannot  be 
press  representation  was  averred.  treated  as  a  mere  trespass  by  the 

(b)  Fcret  v.  Hill,  15  C.  B.  207,  party  defrauded. 


473  CHAP.  X.   FBA.UD  AND  RESCISSION. 

It  has  been  said  that  it  is  not  fraud  to  make  a  contract  without 
any  intention  of  performing  it,  because  peradventure  the  party 
may  think  better  of  it  and  perform  it  after  all :  but  this  was  in 
a  case  where  the  question  arose  wholly  on  the  form  of  the 
pleadings,  and  in  a  highly  technical  and  now  happily  impossible 
manner  (a).  And  both  before  and  since  it  has  repeatedly  been 
considered  a  fraud  in  law  to  buy  goods  with  the  intention  of  not 
paying  for  them  (b).  Here  it  is  obvious  that  the  party  would 
not  enter  into  the  contract  if  he  knew  of  the  fraudulent  intention : 
but  the  fraud  is  not  so  much  in  the  concealment  as  in  the 
character  of  the  intention  itself.  It  would  be  ridiculous  to  speak 
of  a  duty  of  disclosure  in  such  cases.  Still  there  is  ignorance 
on  the  one  hand  and  wrongful  contrivance  on  the  other,  such  as 
to  bring  these  cases  within  the  more  general  description  of  fraud 
given  in  Ch.  VIIL  p.  356  above. 

Right  of  The  party  defrauded  may  rescind  the  contract  at  law  as  well  1 
I680^*"1^  as  in  equity.  "Fraud  in  all  courts  and  at  all  stages  of  the\ 
contract,  transaction  has  been  held  to  vitiate  all  to  which  it  attaches ,f  (c).  J 
It  does  not  matter  whether  the  representation  is  made  by  express 
words  or  by  conduct,  nor  whether  it  consists  in  the  positive  asser- 
tion or  suggestion  of  that  which  is  false,  or  in  the  active  conceal- 
ment of  something  material  to  be  known  to  the  other  party  for 
the  purpose  of  deciding  whether  he  shall  enter  into  the  contract. 
These  elementary  rules  are  so  completely  established  and  so 
completely  assumed  to  be  established  in  all  decisions  and  dis- 
cussions on  the  subject  that  it  seems  almost  idle  to  cite  any 
specific  authorities  for  them  :  but  before  going  on  to  the  further 
questions  which  arise  on  the  application  of  the  rules,  and  which 
are  not  altogether  free  from  difficulty,  we  may  give  in  a  general 
way  a  few  instances  of  the  kind  of  representations  which  are 
held  fraudulent. 

Examples       There  may  be  a  false  statement  of  specific  facts :  this  seldom 
{en^repre-  occura  ^  a  perfectly  simple  form.     Canham  v.  Barry  (d)  is  a 
sentatfon.   good  example.     There  the  contract  was  for  the  sale  of  a  lease- 
hold.    The  vendor  was  under  covenant  with  his  lessor  not  to 

(a)  Hemingway   v.  Hamilton,    4  166  ;  Clough  v.  L.  <fc  N.  W.  My.  Co. 

M.  &  W.  116.  L.  R.  7  Ex.  26  ;  Ex  parte  Whittaker, 

(6)  Fergumm  v.  Carri>igton,  9  B.  &  10  Ch.  446,  449,  per  Melliah,  L.  J. 

C.  69  ;  Load  v.  Green,  16  M.  &  W.  (c)  Per  Wilde,  B.  Ude%  v.  Ather- 

216, 16  L.  J.  Ex.  113  ;  While  v.  Oar-  ton,  7  H.  &  N.  at  p.  181. 

den,  10  0,  B.  919, 928, 20  L.  J.  C.  P.  {d)  16  C.  B.  697, 24  L.  J.  0.  P.  100. 
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assign  without  licence,  and  had  ascertained  that  such  licence 
would  not  be  refused  if  he  could  find  an  eligible  tenant.  The 
agreement  was  made  for  the  purpose  of  one  M.  becoming  the 
occupier,  and  the  purchaser  and  M.  represented  to  the  vendor 
that  M.  was  a  respectable  person  and  could  give  satisfactory 
references  to  the  landlords,  which  was  contrary  to  the  fact. 
This  was  held  to  be  a  fraudulent  misrepresentation  of  a  material 
fact  such  as  to  avoid  the  contract.  A  more  frequent  case  is 
where  a  person  is  induced  to  acquire  or  become  a  partner  in  a 
business  by  false  accounts  of  its  position  and  profits  (a). 

Or  the  representation  may  be  of  a  general  state  of  things : 
thus  it  is  fraud  to  induce  a  person  to  enter  into  a  particular 
arrangement  by  an  incorrect  and  unwarrantable  assertion  that 
such  is  the  usual  mode  of  conducting  the  kind  of  business  in 
hand  (b).  How  far  it  must  be  a  representation  of  existing  facts 
will  be  specially  considered. 

"  Active  concealment "  seems  to  bo  the  appropriate  descrip-  What  is 
tion  for  the  following  sorts  of  conduct :  taking  means  appro-  fra™*"}ent 
priate  to  the  nature  of  the  case  to  prevent  the  other  party  ment 
from  learning  a  material  fact — such  as  using  contrivances  to 
hide  the  defects  of  goods  sold  (e) :   or  making  a  statement 
true  in  terms   as  far  as  it  goes,  but  keeping  silence  as  to 
other  things  which  if  disclosed  would  alter  the  whole  effect  of 
the  statement,  so  that  what  is  in  fact  told  is  a  half  truth  equiva- 
lent to  a  falsehood  (d) :  or  allowing  the  other  party  to  proceed  on 
an  erroneous  belief  to  which  one's  own  acts  have  contributed  (e). 
It  is  sufficient  if  it  appears  that  the  one  party  knowingly  assisted 
in  inducing  the  other  to  enter  into  the  contract  by  leading  him 
to  believe  that  which  was  known  to  bo  false  (/).     Thus  it  is 
where  one  party  has  made  an  innocent  misrepresentation,  but  on 
discovering  the  error  does  nothing  to  undeceive  the  other  (#). 

(a)  E.g.  Rawlins  v.  Wichham,  8  De  explained  in  Keates  v.  Earl  Cadogan, 

G.  &  J.  304.      The   cases  where  10  C.  B.  691,  600,  20  L.  J.  C.  P. 

contracts  to  take  shares  have  been  76  ;  qu.  if  the  explanation  does  not 

held  voidable  for  misrepresentation  really  overrule  the   particular  de- 

in  the  prospectus  are  of  the  same  cision,  per  Lord  Chelmsford,  L.  B. 

kind.  6  H.  L.  891  ;  Benjamin,  385-6. 

{b)  Beynell  v.  Sprye,  1  D.  M.  G.  (/)  Per  Blackburn,  J.  Lee  v.  J<mes, 

680.  17  C.  B.  N.  S.  at  p.  507,  34  L.  J. 

(c)  See  Benjamin  on  Sale,  384.  O.  P.  at  p.  140. 

(d)  Peek  v.  Gumey,  LB.6EL.  {g)  Reyndlv.  Sprye,  ID,  M.G. 
892,  403.  at  p.  709. 

(e)  IIUl  v.  Gray,  1  Stark.  434,  as 
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As  to  mere  -A*  to  this  last  point  it  is  to  he  observed  that  in  ordinary  casesN 
silence :      it  is  not  the  duty  of  one  party  to  a  contract  to  correct  a  misappre- J 
Hughe*     hension  of  the  other  to  which  he  has  done  nothing  to  contribute,] 
though  he  may  be  aware  of  it.     "  Passive  acquiescence  in  a  self-\ 
deception  "  (a)  cannot  be  put  on  the  same  footing  as  an  active  f 
encouragement    of   it  which  has  the   nature   of    "  aggressive  I 
deceit "  (6).     Even  if  the  one  party  asks  the  other  a  question  J 
as  to  some  collateral  matter  on  which  he  is  not  bound  to  give 
information,  mere  silence  on  the  other's  part  is  not  equivalent  to 
Laidlaw  r.  a  representation.     This  was  decided  by  the  American  Supreme 
Organ.        Court  in  Laidlaw  v.  Organ  (r).     The  contract  there  in  question 
was  a  sale  of  tobacco.     On  the  morning  of  the  sale  the  buyers 
knew,  but  the  sellers  did  not  know,  that  peace  had  been  concluded 
between  the  United  States  and  England.     The  sellers  asked  if 
there  was  any  news  affecting  the  market  price.     The  buyers  gave 
no  answer,  and  the  sellers  did  not  insist  on  having  one,  and  it 
was  held  that  the  silence  of  the  buyers  was  not  a  fraudulent 
concealment.     And,  notwithstanding  that  the  decision  has  been 
criticised  (eZ),  it  seems  right ;  for  silence  in  such  a  case  is  of  itself 
equivalent  at  most  to  saying,  "It  is  not  our  business  to  tell 
you";  which  indeed,  as  a  part  of  the  general  law,  the  other 
party  may  be  presumed  to  know  already.     The  real  question  in 
such  a  case  is  whether  there  was  nothing  beyond  mere  silence. 
If  there  is  evidence  of  any  departure  from  the  attitude  of  passive 
acquiescence,  to  that  extent  there  is  evidence  of  fraud;  and 
perhaps  it  is  not  too  much  to  say  that  the  Court  shoxdd  be  astute 
to  find  it. 

Reckless         Making    an    assertion  with    careless    ignorance    as  to  its) 
assertions,  truth  or  untruth  is  believed  to  be   equivalent  at   law  (e)  as  / 


(a)  Smith  v.  Hughes,  L,  R.  6 
Q.  B.  597,  603. 

(b)  Keates  v.  Earl  Cadogan,  supra, 

(c)  2  Wheat.  178.  The  case  is 
almost  exactly  parallel  to  SmiUi  v. 
Hughes  (last  note  but  one)  but  was 
not  there  cited. 

(d)  Story  Eq.  Jur.  §  149.  On 
the  other  hand  it  ib  in  effect  adopted 
as  Illustration  (d)  to  s.  17  of  the 
Indian  Contract  Act :  "A.  and  B. 
being  traders,  enter  upon  a  contract 
A.  has  private  information  of  a 
change  in  prices  which  would  affect 
B.'s    willingness   to   proceed   with 


the  contract.     A.  is  not  bound  to 
inform  B." 

(e)  Per  Maule,  J.  Evans  v.  Ed- 
monds, 13  C.  B.  777, 786.  "  I  con- 
ceive  that  if  a  man  having  no 
knowledge  whatever  on  the  subject 
takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he 
does  so  at  his  peril,  and  if  it  be  done 
either  with  a  view  to  secure  Borne 
benefit  to  himself  or  to  deceive  a 
third  person,  he  is  guilty  of  a  fraud, 
for  he  takes  upon  himself  to  warrant 
his  own  belief  of  the  truth  of  that 
which  he  so  asserts." 
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well   as  in  equity  (a)  to  making  it  with  knowledge  of    its  | 
untruth.  j 

In  this  place  we  may  note  the  special  application  of  the  doc-  Sales  by 

trine  of  Fraud  to  sales  by  auction.     The  courts  of  law  held  the  auctJon : 

employ- 
employment  of  a  puffer  to  bid  on  behalf  of  the  vendor  to  be  ment  of 

evidence  of  fraud  in  the  absence  of  any  express  condition  fixing  Puffer« 

a  reserved  price  or  reserving  a  right  of  bidding;  for  such  a  practice 

is  inconsistent  with  the  terms  on  which  a  sale  by  auction  is 

assumed  to  proceed,  namely  that  the  highest  bidder  is  to  be  the 

purchaser,  and  is  a  device  to  put  an  artificial  value  on  the  thing 

offered  for  sale  (b).    There  existed  or  was  supposed  to  exist  (c)\ 

in  courts  of  equity  the  different  rule  that  the  employment  of  one  / 

puffer  to  prevent  a  sale  at  an  undervalue  was  justifiable  (d),  with  V 

the  extraordinary  result  that  in  this  particular  case  a  contract  I 

might  be  valid  in  equity  which  a  court  of  law  would  treat  as  ) 

voidable  on  the  ground  of  fraud.     The  Sale  of  Land  by  Auction 

Act,  1867,  (30  &  31  Vict.  c.  48)  assimilated  the  rule  of  equity  to 

that  of  law.  The  Indian  Contract  Act  (s.  123)  adopts  the  rule  of 

the  common  law  (e). 

It  may  also  be  mentioned  here  that  marriage  is  an  exception  Fraud  does 
to  the  general  rule  :  but  marriage,  though  including  a  contract,  not  a7oid 
is  so  much  more  than  a  contract  that  the  exception  is  hardly  a  mamag8# 
real  one.     It  is  the  law  of  England,  and  probably  of  all  civilised  \  J? 

countries,  that  "unless  the  party  imposed  upon  has  been  deceived  /       ^^r/ 
as  to  the  person  and  thus  lias  given  no  consent  at  all,  there  is  no  V 
degree  of  deception  which  can  avail  to  set  aside  a  contract  of  \ 
marriage  knowingly  made"  (/). 

Much  less  is  a  marriage  rendered  invalid  by  the  parties  or  one 
of  them  having  practised  a  fraud  on  the  persons  who  performed 
the  ceremony.  Where  a  marriage  had  been  celebrated  in  due 
form  by  Roman  ecclesiastics  at  Borne  between  two  Protestants, 
who  had  previously  made  a  formal  abjuration  (the  marriage  not 
being  otherwise  possible  by  the  law  of  the  place  as  it  then  was), 

(a)  See  p.  465  above.  (e)  "  If  at  a  sale  by  auction  the 

(b)  Green  v.  Baverstock,  14  C.  B.  seller  makes  use  of  pretended  bid- 
N.  S.  204,  32  L.  J.  C.  P.  181.  dings  to  raise  the  price,  the  sale  is 

(c)  Doubt  was  thrown  upon  it  in  voidable  at  the  option  of  the  buyer." 
Mortimer  v.  Belt,  1  Ch.  10,  16.  (/)  Swift  Y.Kelly,  3  Knapp,  257, 

(d)  Smith  v.  Clarke,  12  Ves.483;  298.  As  to  promises  to  marry 
Flint  v.  Woodin,  9  Ha.  618.  supra,  p.  463. 
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Consent 
of  third 
persons 
obtained 
by  fraud. 


it  was  held  immaterial  whether  the  abjuration  had  been  sincere 
or  not,  though  as  to  the  woman  there  was  strong  evidence  to  show 
that  it  was  not  (a). 

We  may  also  observe  in  this  place  that  when  the  consent  of  a 
third  party  is  required  to  give  complete  effect  to  a  transaction 
between  others,  that  consent  may  be  voidable  if  procured  by 
fraud,  and  the  same  rules  are  applied,  so  far  as  applicable,  which 
determine  the  like  questions  as  between  contracting  parties. 
Thus  where  the  approval  of  the  directors  is  necessary  for  the 
transfer  of  shares  in  a  company,  a  false  description  of  the  trans-  ' 
feree's  condition,  such  as  naming  him  "gentleman"  when  he  is 
a  servant  or  messenger,  or  a  false  statement  of  a  consideration 
paid  by  him  for  the  shares,  when  in  truth  he  paid  nothing  or 
was  paid  to  execute  the  transfer,  is  a  fraud  upon  the  directors, 
the  object  being  to  mislead  them  by  the  false  suggestion  of  a 
real  purchase  of  the  shares  by  a  man  of  independent  position;  and 
on  a  winding-up  the  Court  will  replace  the  transferor's  name  on 
the  register  for  the  purpose  of  making  him  a  contributory  (b). 

Ezamina-       We  have  now  to  examine  the  following  questions  : 

special  What  must  be  shown  with  regard  to  the  representation  itself 

questions,   to  give  a  right  to  relief  to  the  party  misled  ? 

What  is  the  extent  of  that  right,  and  within  what  bounds  can 
it  be  exercised  1 

The  answers  to  these  questions,  with  few  or  no  exceptions,  are 
the  same  for  a  case  of  simple  misrepresentation  as  for  a  case  of 
fraud. 


As  to  the 
representa- 
tion relied 
on  for 
rescinding 
contract. 
"It  must  be 
of  matter 
ef  fact, 
not  of  law 


1.  As  to  the  representation  itself. 

a.  It  must  be  a  representation  of  fact,  as  distinguished  on  the 
one  hand  from  matter  of  law,  and  on  the  other  hand  from  a 
matter  of  mere  intention.  As  to  the  first  branch  of  the  distinc- 
tion, there  is  distinct  authority  at  law  that  a  misrepresentation 
of  the  legal  effect  of  an  instrument  by  one  of  the  parties  to  it 
does  not  enable  the  other  to  avoid  it  (c).  And  in  equity  there 
is  no  reason  to  suppose  that  the  rule  is  otherwise,  though  the 


(a)  Ibid. 

(6)  Ex  parte  Kintrea,  5  Ch.  95, 
Payne's  ca.  and  Williams'  ca.  9  Eq. 
228  ;  Lindley,  2.  1486. 


(e)  Lewis  v.  J<mn,  4  B.  &  C.  506. 
Not  bo  if  the  actual  contents  or 
nature  of  the  instrument  are  mis- 
represented, as  we  Baw  in  Ch.  VIII. 
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authorities  only  go  to  this  extent,  that  no  independent  liability  (but  qu. 
can  arise  from  a  misrepresentation  of  what  is  purely  matter  of  J^n^te 
law  (a).     But  it  would  be  rash  to  infer  that  there  is  in  no  case  a  fraud;, 
remedy  against  a  deliberately  fraudulent  mis-statement  of  the 
law.     The'  circumstances  and  the  position  of  the  parties  might 
well  be  such  as  to  make  it  not  imprudent  or  unreasonable  for 
the  person  to  whom  the  statement  was  made  to  rely  on  the 
knowledge  of  the  person  making  it :  and  it  would  certainly 
work  injustice  if  it  were  held  necessary  to  apply  to  such  a  case 
the  maxim  that  every  one  is  presumed  to  know  the  law. 

A3  to  the  second  branch,  we  must  put  aside  the  cases  already  And  not 
mentioned  in  winch  the  substance  of  the  fraud  is  not  misrepre-  motive'or 
sentation,  but  a  wrongful  intention  going  to  the  whole  matter  of  intention, 
the  contract.  Apart  from  these  it  appears  to  be  the  rule  that  a 
false  representation  of  motive  or  intention,  not  amounting  to  or 
including  an  assertion  of  existing  facts,  is  inoperative.  On  this 
ground  was  put  the  decision  in  Vernon  v.  Keys  (b),  where  the 
defendant  bought  a  business  on  behalf  of  a  partnership  firm. 
The  price  was  fixed  at  £4,500  on  his  statement  that  his 
partners  would  not  give  more  :  a  statement  afterwards  shown  to 
be  false  by  the  fact  that  he  charged  them  in  account  with  a 
greater  price  and  kept  the  resulting  difference  in  their  shares 
of  the  purchase-money  for  himself.  It  was  held  that  the  vendor 
could  not  maintain  an  action  of  deceit,  as  the  statement 
amounted  only  to  giving  a  false  reason  for  not  offering  a  higher 
price.  The  case  also  illustrates  the  principle  that  collateral  fraud 
practised  by  or  against  a  third  person  does  not  avoid  a  contract. 
Here  there  was  fraud,  and  of  a  gross  kind,  as  between  the  buyer- 
and  his  partners  \  but  we  must  dismiss  this  from  consideration  in 
order  to  form  a  correct  estimate  of  the  decision  as  between  the 
buyer  and  seller.  It  must  be  judged  of  as  if  the  buyer  had  com- 
municated the  whole  thing  to  his  partners  and  charged  them  only 
with  the  price  really  given.  Still  the  decision  is  difficult  to 
accept.     For  the  buyer  was  the  agent  of  the  firm,   and  in 

(a)  Ra$hdatt  v.  Ford,  2  Eq.  750 ;  the  Ex.  Ch.  to  the  effect  that  the 
Btattit  v.  Lord  Bbury,  7  Ch.  777,  buyer's  liberty  must  be  co-extensive 
802, L.R.7H.L.  102, 130 (the House  with  the  seller's,  which  is  to  "tell 
of  Lords  held  there  was  no  misrepre*  every  falsehood  he  can  to  induce  a 
sentation  at  all).  buyer  to  purchase,"  is  of  course  not 

(b)  12  East  632,  in  Ex.  Ch.  4  to  be  literally  accepted. 
Taunt.  488.    The  language  used  in 
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substance  made  a  false  statement  of  a  distinct  rcatter  of  fact 
touching  the  extent  of  his  authority,  though  it  was  no  doubt  a 
matter  as  to  which  he  was  not  bound  to  make  any  statement  or 
to  answer  any  questions.     And  it  has  been  lately  held  in  the 
Privy  Council  that  it  is  clearly  fraudulent  for  A.  and  B.  to  combine 
to  sell  property  in  B's  name,  B.  not  being  in  truth  the  owner  but  ■+ 
only  an  intermediate  agent,  and  the  nominal  price  not  being  the  ■ 
real  price  to  be  paid  to  the  owner  A.,  but  including  a  commission  * 
to  be  retained  by  B  (n).     This  seems  to  shake  the  authority  of-' 
Vernon  v.    Keys,   if    not  virtually  to   dispose   of    it.       This 
difficulty,  however,  affects  only  the  particular  application  of  the 
doctrine  on  which  the  Court  proceeded. 

Cases  in  But  there  are  a  series  of  decisions  in  equity  which  establish 

equity  on    a  somewhat  different  rule.     Where  a  contract  has  been  entered 

"making    into  upon  the  representations  of  one  party  that  he  will  do  some- 

representa-  thing  material  to  the  other  party's  interest  under  it,  and  he  does 
tiona  °  .  . 

good/*        not  make  good  that  representation,  he  cannot  enforce  specific 

performance  of  the  contract  (b) :  and  in  one  case  the  contract  has 

even  been  set  aside  at  the  suit  of  the  party  misled.     No  doubt  it 

would  bo  possible  in  most  if  not  in  all  of  these  cases  to  treat  the 

representation  as  amounting  to  a  collateral  agreement,  and  perhaps 

in  the  last  case  to  say  that  the  original  contract  was  conditional 

on  its  performance.     But  the  judgments  seem  studiously  to  avoid 

that  mode  of  handling  the  subject  (c) :   otherwise   we   should 

venture  to  suggest  this  as  the  more  correct  and  convenient  view, 

and  perhaps  it  deserves  attention  that  the  bearing  of  the  decision 

in  Jordan  v.  Money  (d)  on  this  particular  question  does  not  appear 

to  have  been  as  yet  seriously  discussed.     In  the  first  set  of  cases, 

(a)  Lindsay     Petroleum     Co.     v.  (c)  Myers  v.  Watson,  1  Sim.  N.  S. 

ITurd,  L.    R.   5    P.   C.    221,   243.  523,  Lamart  v.  JXxon,  L.  R.  6  H.  L. 

Strictly  and  technically  the  Privy  414,  428,  per  Lord  Cairns:   Lord 

Council    cannot    even    by    express  Chelmsford     does    use    the    word 

dissent  ovtrru.lt  the  decision  of  an  agreement,  at  p.  423;  and  see  last  note. 

English  Court :  see  per  Pollock,  B.  (d)  5   H.  L.  C.  185.     The  con- 

L.  It.  9  Ex.  at  p.  138.  sideration  of  that  decision  in  Piggott 

(6)  Peacock  v.  Penson,  11  Beav.  v.  Stratton,  1  D.  F.  J.  33,  is  not 

855,  is  perhaps  an  authority  that  the  inconsistent  with  the  statement  in 

other   party  may  sue    for  specific  the  text.     For  the  case  was  one  of 

performance  with  fulfilment  of  the  equitable   estoppel,  so  far   as  not 

collateral    representation    or    com-  decided  on    the   ground  of  actual 

pensation  in  the  alternative.  But  the  contract,    and    the    representation 

Court  appears  to  have  treated  the  re-  was  not  of  intention,  but  that  a 

presentation  as  substantially  cmbo-  certain  state  of  things  existed  and 

died  or  implied  in  the  contract  itself.  would  continue  to  exist. 
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where  specific  performance  was  refused,  the  vendor  or  lessor  had 
represented  that  he  would  do  something  for  the  purchaser's  or 
lessee's  benefit,  either  in  the  way  of  repair  or  improvement  on 
the   property  itself   (a),  or  by  executing  works  on  adjoining 
property  as  part  of  a  general  plan  (b).     In  the  one  case  which 
goes  farther  the  contract  was  a  partial  re-insurance  effected  by 
one  insurance  society  (A.)  with  another  (B.)  for  one-third  of 
the  original  risk,  on  the  understanding  that,  one-third  was  to  be 
re-insured  in  like  manner  with  another  office  C,  and  the  remaining 
one-third  retained  by  A.,  the  first  insurers.     This  last  one-tliird 
was  afterwards  re-insured  by  A.  with  C.  without  communication 
with  B.     It  was  held  that  society  B.  was  entitled  to  set  aside 
the  policy  of  re-insurance  given  by  it  on  the  faith  that  society  A. 
would  retain  part  of  the  liability.     And  it  was  said  to  make  no 
difference  that  such  an  intention  was  really  entertained  at  the 
time :  for  the  change  of  intention  ought  to  have  been  communi- 
cated.    "  If  a  person  makes  a  representation  by  which  he  induces 
another  to  take  a  particular  course,  and  the  circumstances  are 
afterwards  altered  to  the  knowledge  of  the  party  making  the 
representation,  but  not  to  the  knowledge  of  the  party  to  whom 
the  representation  is  made,  and  are  so  altered  that  the  alteration 
of  the  circumstances  may  affect  the  course  of  conduct  which  may 
be  pursued  by  the  party  to  whom  the  representation  is  made,  it 
is  the  imperative  duty  of  the  party  who  has  made  the  represen- 
tation to  communicate  to  the  party  to  whom  the  representation 
has  been  made  the  alteration  of  those  circumstances  "  (c).     On 
the  whole  the  view  taken  hi  the  cases  appears  to  be  that  the  They  seem 
representation  of  a  definite  thing  or  state  of  things  as  existing  *?  involve 
or  about  to  exist,  though  it  may  not  amount  to  an  agreement,  tion  of  a 
gives  a  person  to  whom  it  was  made  and  who  has  acted  upon  it  8nb«tan- 
a  substantive  right  in  equity  to  have  the  representation  made  even  where 
good  (d)  :  and  then,  on  the  principle  of  avoiding  circuity  of  tne  reP*e- 
action,  this  right  involves  that  of  resisting  the  enforcement  of  a  not  %& 
contract  obtained  by  such  representation  if  the  representation  agreement, 
has  not  been  fulfilled,  or  even  of  preventing  it  by  a  suit  for 

(«)  Lamare  v.  Dixon,  supra.  D.  F.  J.  518.     Where  the  repre- 

(b)  Beaumont  v.  Dukes,  Jac.  422,       Dentation  is  fraudulent,  the  remedy 
Myers  v.  Watson,  supra.  in  equity  becomes  parallel  to  the 

(c)  Traill  v.  Baring,  4  D.  J.  S.       legal  remedy  by  action  of  deceit : 
318,  329,  per  Turner,  L.  J.  but  this  element  is  not  necessary. 

(rf)  Ajb  in    Slim  v.  Crvucher,  1 
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rescission.     A  complete  exposition  of  the  subject  by  a  Court  of 
Appeal  is  much  to  be  desired. 

The  repre-      &  The  representation  must  be  such  as  to  induce  the  contract 

sentation    {dans  locum  contractu?)  (a). 

duco  the         I*  might  also  be  given  as  a  rule  that  the  representation  must 

contract :    be  material ;  but  this  would  be  more  accurately  expressed  by 

material     saying  that  a  material  representation  may  be  presumed  to  have 

represents-  in  fact  induced  the  contract.    It  cannot  be  stated  as  an  exclusive 

presumed    *ulo>  f°r  ft  *&*&  who  has  obtained  a  contract  by  false  representa- 

to  have      tions  cannot  af  forwards  be  heard  to  say  that  those  representations 
induced  it.  .        .     .  ,  ^  x 

were  not  material. 

The  general  proposition  is  illustrated  by  the  cases  already 
referred  to  in  the  last  chapter,  showing  that  a  party  can  have  no 
relief  on  the  ground  of  misrepresentation  or  fraud  if  in  truth  he 
lias  acted  not  on  the  representations  of  the  other  but  on  his  own 
judgment  of  facts  fully  before  him  or  on  the  results  of  inquiries 
made  by  himself.  The  case  of  Horsftdl  v.  Tliomas  (b)  was 
decided  on  the  same  principle;  there  a  contrivance  was  used  to 
conceal  a  defect  in  a  gun  manufactured  to  a  purchaser's  order,  but 
the  purchaser  took  it  without  any  inspection,  and  therefore  in  the 
judgment  of  the  Court  could  not  say  he  had  been  in  fact  deceived. 
As  to  the  more  special  or  auxiliary  rule,  that  a  material  rcpre^ 
sentation  is  presumed  to  have  in  fact  induced  the  contract,  \ 
the  excuse  has  often  been  put  forward  that  for  anything  j 
that  appeared  the  other  party  might  no  less  have  given  his  con-  \ 
sent  if  the  truth  had  been  made  known  to  him,  and  the  Court" 
has  always  been  swift  to  reject  it.  When  a  falsehood  is  proved, 
the  Court  does  not  require  positive  evidence  that  it  was  success- 
ful (c) ;  it  rather  presumes  that  assent  would  not  have  been  given 
if  the  facts  had  been  known  (d).  Those  who  have  made  false 
statements  cannot  ask  the  Court  to  speculate  on  the  exact  share 
they  may  have  had  in  inducing  the  transaction  (e) ;  or  on  what 
might  have  been  the  result  if  there  had  been  a  full  communication 
of  the  truth  (/) :  it  is  enough  that  an  untrue  statement  has  been 

(a)  Per  Lord  Brougham,  Attwood  (c)  William*'  ca.  9  Eq.  225,  n. 

v.  Small,  6  CL  &  F.  444 ;  per  Lord  (d)  Ex  parte  Kintrta,  5  Ch.  at 

Wensleydale,  Smith  v.  Kay,  7  H.  L.  p.  101. 

C.  775-6.  (c)  Reynell  v.  Bprye,  1  D.  M.  G. 

(6)  1  H.  &  C.  90,  31  L.  J.  Ex.  at  p.  708. 

322,  but  see  per  Cockburn,  C.  J.  (/)  Smith  v.  Kay,  7  H.  L.  C.  at 

Smith  v.  Hughes,  L.  R.  6  Q.  B.  at  p.  759. 
p.  605, 
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made  which  was  likely  to  induce  the  party  to  enter  into  the  con- 
tract, and  that  he  has  done  so  (a). 

Jn  like  manner,  if  there  has  been  an  omission  even  without 
fraud  to  communicate  something  which  ought  to  have  been  com- 
municated, it  1*  too  late  to  discuss  whether  the  communication 
of  it  would  probably  have  made  any  difference  (b). 

If  it  be  asked  in  general  terms  what  is  a  mateiial  fact,  we  may 
answer,  by  an  extension  of  the  language  adopted  by  the  Queen's 
Bench  in  a  case  of  marine  insurance  (c),  that  it  is  anything  which  \ 
would  affect  the  judgment  of  a  reasonable  man  governing  himself  r 
by  the  principles  on  which  men  in  practice  act  in  the  kind  of  ) 
business  in  hand. 

There  is  an  exception,  but  only  an  apparent  one,  to  the  rule  And  con* 
that  the  representation  must  be  the  cause  of  the  other  party's  ^n^"  to 
contracting.     A  contract  arising  directly  out  of  a  previous  trans-  fraudulent 
action  between  the  same  parties  which  was  voidable  on  tjie  ground  JfoJJJJ^elf 
of  fraud  is  itself  in  like  manner  voidable.     A.  makes  a  contracfctreated  as 
with  B.,  with  the  fraudulent  intention  of  making  it  impossible  *rauduleat' 
by  a  secret  scheme  for  B.  to  perform  the  contract.     B.  ultimately.' 
agrees  to  pay  and  does  pay  to  A.  a  sum  of  money  to  be  released 
from  the  contract :  if  he  afterwards  discovers  the  scheme  B.  can  * 
rescind  this  last  agreement  and  recover  the  money  back  (d). 

So  it  is  where  the  parties  really  interested,  though  not  the 
nominal  parties,  are  the  same.  Thus  where  a  sale  of  goods  is 
procured  by  fraud,  and  the  vendors  forward  the  goods  by  railway 
to  the  purchaser's  agent,  and  afterwards  reclaim  them,  indem- 
nifying the  railway  company,  these  facts  constitute  a  good 
defence  to  an  action  by  the  purchaser's  agent  against  the  railway 
company,  though  the  re-delivery  to  the  vendors  was  before  the 
discovery  of  the  fraud  and  arose  out  of  an  unsuccessful  attempt 
to  stop  the  goods  in  tramitu  (e). 

y.  The  representation  must  be  made  by  a  party  to  the  contract.  Must  be 
This  rule  in  its  simple  form  is  elementary.     It  is  obvious  that m    e  y 

(a)  Per    Lord   Denman,    C.    J.  (e)  Clough  v.  L.  <fc  N.  W.  By.  Co.  - 
Watson  v.  Earl  of  Charlemont,  12  (Ex.  Cb.)  L.  K.  7  Ex.  26,  an  ex- 
Q.  B.  856,  864.  ceedingly  instructive  case  :  as  to  the 

(b)  Traill  v.  Baring,  4  D.  J.  S.  misconceived  act  being  justified  by  * 
at  p.  330.  reference  to  the    true   ground    of 

(<*)  lonida  v.  Pender,  L.  R.  9  Q.  B.  rescission  afterwards  discovered,  cp. 
539  ;  supra,  p.  449.  Wright's  ca.  7  Ch.  55. 

(d)  Barry  v.  Croskey,  2  J.  &  H,  1. 
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•  party 
to  the 
contract. 


As  to 
vepreaen* 
tations 
made  by 
agent*. 


A.  cannot  be  allowed  to  rescind  his  contract  with  B.  because  he 
has  been  induced  to  enter  into  it  by  some  fraud  of  C.  to  which 

B.  is  no  party  (a).  Thus  in  Sturge  v.  Starr  (b)  a  woman  joined 
with  her  supposed  husband  in  dealing  with  her  interest  in  a  fund. 
The  marriage  was  in  fact  void,  the  man  having  concealed  from 
her  a  previous  marriage.  It  was  held  that  this  did  not  affect  the 
rights  of  the  purchaser.  And  so  if  A.  effects  an  insurance  on  the 
life  of  B.,  false  statements  made  by  B.  to  the  insurance  office 
concerning  his  own  health,  but  not  known  by  A.  to  be  false,  do 
not  in  the  absence  of  special  conditions  avoid  the  contract  (r). 

But  when  we  come  to  deal  with  contracts  made  by  agents  the 
question  arises  to  what  extent  the  representations  of  the  agent 
are  to  bo  considered  as  the  representations  of  the  principal  for 
the  purposes  of  this  rule.  And  this  question,  though  now  practi- 
cally if  not  absolutely  set  at  rest  by  recent  decisions,  is  one 
which  has  given  rise  to  some  difficulty.  A  false  statement  made 
by  an  agent  with  his  principal's  express  authority,  the  principal 
knowing  it  to  be  false,  is  obviously  equivalent  to  a  falsehood 
told  by  the  principal  himself;  and  we  do  not  know  that  this  has 
ever  been  disputed,  or  that  it  has  been  ever  supposed  to  make 
any  difference  whether  the  agent  knows  the  statement  to  be  false 
or  not.  But  we  may  also  have  the  following  cases  :  A  statement 
not  expressly  authorized  by  the  principal,  nor  known  to  be  untrue 
by  him,  but  known  to  be  untrue  by  the  agent ;  or  conversely  : 
A  statement  not  known  to  the  agent  to  be  untrue,  and  not 
expressly  authorized  by  the  principal,  the  true  state  of  the  facts 
being,  however,  known  to  the  principal.  There  is  no  doubt  that 
in  the  first  case  the  principal  is  responsible  both  at  law  and  in 
equity,  subject  only  to  the  limitation  to  be  presently  stated.  In 
the  second  case  there  is  every  reason  to  believe  that  the  same 
rule  holds  good.  At  common  law  there  has  been  a  much  can- 
vassed decision  to  the  contrary  (d),  which,  however,  has  been 
practically  overruled  by  the  remarks  since  made  upon  it  (e),  or 
at  any  rate  cut  down  to  a  decision  on  a  point  of  pleading  which 
perliaps  cannot,  and  certainly  need  not,  ever  arise  again. 


(a)  See  per  Lord  Cairns,  Smith's 
ca.  2  Ch.  at  p.  616. 

(b)  2  My.  &  K.  195. 

(c)  Wkedton  v.  HardUty,  8  E.  &  B. 
232,  285,  27  L.  J.  Q.  B.  241. 


(d)  Cornfoot  v.  Ftneltfi  M.  &  W.  358. 

(e)  1  Sm.  L.  C.  95  :  and  see 
especially  per  WUles,  J.  in  BuncicI: 
v.  English  Joint  Stock  Bank,  L.  11. 
2  Ex.  262. 
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We  can  at  once  see  that  the  above  distinctions  are  material,  The  only    . 
if  at  all,  only  when  there  is  a  question  of  fraud  in  the  strict  £u^^er  ■ 
sense,  and  then  chiefly  when  it  is  sought  to  make  the  principal  the  repre-    ' 
liable  ex  delicto.     Where  a  non-fraudulent  misrepresentation  ^^^ 
suffices  to  avoid  the  contract,  there  it  is  clear  that  the  only  thing  the  agent'i 
to  be  ascertained  is  whether  the  representation  was  in  fact  within  authority, 
the  scope  of  the  agent's  authority.     But  it  may  be  now  taken  Berwick 
as  the  law  that  this  is  the  only  question  even  in  a  case  of  fraud.  J  English 
It  was  so  laid  down  in  a  recent  case  by  a  considered  judgment  stock 
of  the  Exchequer  Chamber  (a),  fully  approved  by  a  more  recent  S?°!^ 
decision  of  the  Judicial  Committee  (b).     According  to  this  the  Commer- 
rule  is  "  that  the  master  is  answerable  for  every  such  wrong,"  Jjfj^J^ 
including  fraud,  "  of  the  servant  or  agent  as  is  committed  in  the  BrunB- 
course  of  the  service  and  for  the  master's  benefit,  though  no  wick* 
express  command  or  privity  of  the  master  be  proved."     Although 
the  master  may  not  have  authorized  the  particular  act,  yet  if 
"  he  has  put  the  agent  in  his  place  to  do  that  class  of  acts  "  he 
must  be  answerable  for  the  agent's  conduct     It  makes  no 
difference  whether  the  principal  is  a  natural  person  or  a  corpora- 
tion (c).     In  both  of  these  cases,  accordingly,  a  banking  cor- 
poration was  held  to  be  liable  for  a  false  representation  made  by 
one  of  its  officers  in  the  course  of  the  business  usually  conducted 
by  him  on  behalf  of  the  bank  ;  and  this  of  course  involves  the 
proposition  that  the  party  misled  is  entitled  to  rescind  the  con- 
tract induced  by  such  representation.     On  the  whole  there  seems 
to  be  no  room  for  serious  doubt  that  the  law  of  England  as  now 
settled  is  correctly  expressed  by  s.  238  of  the  Indian  Contract 
Act:— 

"  Misrepresentations  made,  or  frauds  committed,  by  agents  acting 
in  the  course  of  their  business  for  their  principals,  have  the  same 
effect  on  agreements  made  by  such  agents  as  if  such  misrepresentations 
or  frauds  had  been  made  or  committed  by  the  principals ;  but  mis- 
representations made  or  frauds  committed  by  agents  in  matters  which 
do  not  fall  within  their  authority  do  not  affect  their  principals." 

The  directors  and  other  officers  of  companies,  acting  within  Directors 
the  functions  of  their  offices,  are  for  this  purpose  agents,  and  an(iJ>ro- 

(a)  Barwick     v.     EwjlUh     Joint      894,  411. 

Stock  Bank,  L.  R.  2  Ex.  259.  (c)  L.  R.  5  P.  C.  413-5  :  Swift 

(b)  Maekay  v.  Commercial  Bank  v.  Jev*buryt  (Ex,  Ch.)  LR.9Q.  B. 
of  New  Brunswick,  L.  R.  5  P.  C.      at  p.  312,  per  Lord  Coleridge,  0.  J. 
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the  companies  are  bound  by  their  acta  and  conduct  And  reports 
made  in  the  first  instance  to  a  company  by  its  directors,  if  after- 
wards adopted  by  a  meeting  and  "  industriously  circulated/'  must 
be  treated  as  the  representations  of  the  company,  and  as  such 
will  bind  it  (a).  Statements  in  a  prospectus  issued  by  promoters 
before  the  company  is  in  existence  cannot  indeed  be  said  with 
accuracy  to  be  made  by  agents  for  the  company :  for  one  cannot 
be  an  agent  even  by  subsequent  ratification  for  a  principal  not 
in  existence  and  capable  of  ratifying  at  the  time  (/>).  But  such 
statements  also,  if  afterwards  expressly  or  tacitly  adopted, 
become  the  statements  of  the  company.  It  is  a  principle  of 
general  application,  by  no  means  confined  to  these  cases,  that 
if  A.  makes  an  assertion  to  B.,  and  B.  repeats  it  to  C.  in  an 
unqualified  manner,  intending  him  to  act  upon  it,  and  C.  does 
act  upon  it,  B.  makes  that  assertion  his  own  and  is  answerable 
for  its  consequences.  If  he  would  guard  himself,  it  is  ea,sy  for 
liim  to  say :  "  This  is  what  A.  tells  me,  and  on  his  authority  I 
repeat  it ;  for  my  own  part  I  believe  it,  but  if  you  want  any 
further  assurance  it  is  to  him  you  must  look  "  (r). 

Agent  It  is  to  be  borne  in  mind  that  in  a  case  of  actual  fraud  on  the 

Y  b?yf  r    P51*  °*  an  aSent  ^e  responsibility  of  the  principal  does  not  in 

his  own      any  way  exclude  the  responsibility  of  the  agent     "  All  persons 

P^J?1        directly  concerned  in  the  commission  of  a  fraud  are  to  be  treated 

as  principals  " ;  and  in  this  sense  it  is  true  that  an  agent  or 

servant  cannot  be  authorized  to  commit  a  fraud.     He  cannot 

excuse  himself  on  the  ground  that  he  acted  only  as  agent  or 

servant  (d). 


The  repre-      &    The  representation  must  be  made  as  part  of  the  same 

sentotaon    transaction. 

must  be  in 

the  same        It  is  believed  that  the  statement  of  the  rule  in  this  form, 

teanaac-      though  at  first  sight  vague,  is  really  more  accurate  than  that 

(a)    Pex    Lord  Weatbnry,     New  note  the  effect  of  Machay  v.  Com- 

Brunswick  Ac.  Co.  v.  Conybeare,  9  mercial   Bank  of  New  Brunstcicl; 

H.  L.  C.  711,  725.  L.  It.  5  P.  C.  394,  on  the  law  as 

(6)  P.  438  above.  there  stated  and   the  dicta   there 

(r)  Smith's  ca.  2  Ch.  604,  611;  cited, 

p.    4C5  above ;    and  further,  as  to  (d)  Per  Lord  Westbury,  Cullen  r. 

the  application  of  the  doctrines  of  Tlvomton's    Trustees    and    Kerr,    4 

agency  to  partners  and  directors  on  Maoq.  424,  432 ;   Swift  v.  Winier- 

these  points,  Lindley,  1.  333;  but  botham,  L.  It.  8  Q.  B.  244,  254. 
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which  presents  itself  as  an  alternative,  but  is  in  fact  included  in 
this — namely  that  the  representation  must  be  made  to  the  other 
party  or  with  a  view  to  his  acting  upon  it.  The  effect  of  the 
rule  is  that  the  untruth  of  a  representation  made  to  a  third 
person,  or  even  to  the  party  himself  on  some  former  occasion, 
in  the  course  of  a  different  transaction  and  for  a  different 
purpose,  cannot  be  relied  on  as  a  ground  either  for  rescinding 
a  contract  or  for  maintaining  an  action  of  deceit.  Thus  in-w^tem 
Western  Bank  of  Scotland  v.  Addle  (a)  the  directors  of  the  bank  Bank  of 
had  made  a  series  of  flourishing  but  untrue  reports  on  the  v<  Addie. 
condition  of  its  affairs,  in  which  bad  debts  were  counted  as  good 
assets.  The  shareholder  who  sought  relief  in  the  action  had 
taken  additional  shares  on  the  faith,  as  he  said,  of  these  reports. 
But  it  was  not  shown  that  they  were  issued  or  circulated  for  the 
purpose  of  inducing  existing  shareholders  to  take  more  shares,  or 
that  the  local  agent  of  the  bank  who  effected  this  particular  sale 
of  shares  used  them  or  was  authorized  to  use  them  for  that 
purpose.  Thus  the  case  rested  only  on  the  purchaser  having 
acted  under  an  impression  derived  from  these  reports  at  some 
former  time ;  and  that  was  not  such  a  direct  connexion  between 
the  false  representation  and  the  conduct  induced  by  it  as  must 
bo  shown  in  order  to  rescind  a  contract.  This,  however,  was 
not  the  only  ground  of  the  decision. 

In  Peek  v.  Gurney  (b)  the  important  point  is  decided  that  the  Peek  t>. 
sole  office  of  a  prospectus  is  to  invite  the  public  to  take  shares  in         ey% 
the  company  in  the  first  instance.     Those  who  take  shares  in  . 
reliance  on  the  prospectus  are  entitled  to  their  remedy  if  the 
statements  in  it  arc  false.     But  those  statements  cannot  be  takeir 
as  addressed  to  all  persons  who  may  hereafter  become  purchasers 
of  shares  in  the  market;  and  such  persons  cannot  claim  any 
relief  on  the  ground  of  having  been  deceived  by  the  prospectus  ' 
unless  they  can  show  that  it  was  specially  communicated  to 
them  by  sonio  further  act  on  the  part  of  the  company  or  the 
directors.     Some  former  decisions  the  other  way  (r)  aro  expressly 
overruled.     The  proceeding  there  in  hand  was  in  the  nature  of 

(«)  L.  R.  1  Sc  &  D.  145.  v.    Seymour,    18   C.    B.   903,    29 

(6)  L.  ft.  6  H.  L.  377,  396 :  and  L.  J.  Ex.  62,  n.    The  authority  of 

■ee  the  case  put  by  Lord  Calms  as  Gerhard    v.     Bates,     2    E.    &    B. 

an  illustration  at  p.  411.  476,  22  L.  J.  Q.  B.  364,  is  saved 

(r )  Bedford  v.  Bar/thaw,  4  H.  &  by  a  rather  fine  distinction :  L.  B, 

tf.  538,  29  L.  J.  Ex.  59;  Baythav  9  H.  U  399. 
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an  action  of  deceit,  but  the  doctrine  must  equally  apply  to  the 
rescission  of  a  contract. 
Way  v.  In  Way  v.  Hearn  (a)  the  action  was  on  a  promise  by  the 

ewn*  defendant  to  indemnify  the  plaintiff  against  half  of  the  loss  he 
might  sustain  by  having  accepted  a  bill  drawn  by  one  R 
Shortly  before  this,  in  the  course  of  an  investigation  of  K's 
affairs  in  which  the  defendant  took  part,  R  had  at  the  plaintiff's 
request  concealed  from  the  accountant  employed  in  the  matter 
the  fact  that  he  owed  a  large  sum  to  the  plaintiff ;  the  plaintiff 
said  his  reason  for  this  was  that  he  did  not  wish  His  wife  to 
know  he  had  lent  so  much  money  upon  bad  security.  At  this 
time  the  bill  which  was  the  subject  of  the  indemnity  was  not 
thought  of ;  it  was  in  fact  given  to  get  rid  of  an  execution  after- 
wards put  in  by  another  creditor.  Here  a  misrepresentation  as 
to  R's  solvency  was  made  by  R  in  concert  with  the  plaintiff, 
and  communicated  to  the  defendant ;  but  it  was  in  a  transaction  m 
unconnected  with  the  subsequent  contract  between  the  plaintiff 
and  the  defendant,  and  the  defendant  was  therefore  not  entitled 
to  dispute  that  contract  on  the  ground  of  fraud. 

As  to  2.  As  to  the  right  of  the  party  misled.     This  right  is  one 

rights  of  which  requires,  and  in  several  modern  cases  of  importance  has 
misled:  received,  an  exact  limitation  and  definition.  It  may  be  thus 
CJ^L.   described: 

The  party  who  has  been  induced  to  enter  into  a  contract  by 
fraud  or  misrepresentation  may  affirm  the  contract  and  insist,  if 
that  is  possible,  on  being  put  in  the  same  position  as  if  the 
representation  had  been  true  : 

Or  he  may  at  his  option  rescind  the  contract  within  a  reason- 
able time  (b)  after  discovering  the  misrepresentation,  unless  it 
has  become  impossible  to  restore  the  parties  to  the  position  in 
which  they  would  have  been  if  the  contract  had  not  been  made, 
or  unless  any  third  person  has  in  good  faith  and  for  value  acquired 
any  interest  under  the  contract. 

It  will  be  necessary  to  dwell  separately  on  the  several  points 
involved  in  this.  And  it  is  to  be  observed  that  tho  principles 
here  not  considered  are  not  confined  to  any  particular  ground  of 

(a)  13  C.  B.  2*.  S.  202,  32  L.  J.  itself  material:  see  L.  R  7  Ex. 
C.  P.  34.  35,  8  Ex.  205. 

(6)  But  qn.  whether  time  is  in 


statement. 
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rescission,  but  apply  generally  when  a  contract  is  voidable, 
either  for  fraud  or  on  any  other  ground,  at  the  option  of  one  of 
the  parties ;  on  a  sale  of  land,  for  example,  it  is  constantly  made 
a  condition  that  the  vendor  may  rescind  if  the  purchaser  takes 
any  objection  to  the  title  which  the  vendor  is  unable  to  remove  ; 
and  then  these  rules  apply  so  far  as  the  nature  of  the  case  admits. 

a.  As  to  the  nature  of  the  right  in  general,  and  what  is  an  Of  affirma- 
affirniation  or  rescission  of  the  contract.  rtecfcSon 

in  general, 
"  A  contract  induced  by  fraud  is  not  void,  but  voidable  onlf\ 

at  the  option  of  the  party  defrauded;"  in  other  words,  valid f* 
until  rescinded  (a).  ' 

"Where  the  nature  of  the  case  admits  of  it,  the  party  misled 
may  affirm  the  contract  and  insist  on  hciving  the  representation 
made  good.  If  the  owner  of  an  estate  sells  it  as  unincumbered, 
concealing  from  the  purchaser  the  existence  of  incumbrances, 
the  purchaser  may  if  he  thinks  fit  call  on  him  to  perform  his 
contract  and  redeem  the  incumbrances  (&).  If  promoters  of  a 
partnership  undertaking  induce  persons  to  take  part  in  it  by 
untruly  representing  that  a  certain  amount  of  capital  has  been 
already  subscribed  for,  they  will  themselves  be  put  on  the  list  of 
contributories  for  that  amount  (c). 

It  is  to  be  remembered  that  the  right  of  election,  and  the 
possibility  of  having  the  contract  performed  with  compensation, 
does  not  exclude  the  option  of  having  the  contract  wholly  set 
aside:     "  It  is  for  the  party  defrauded  to  elect  whether  he  will 
be  bound  "  (d).     But  if  he  does  affirm  the  contract,  he  must 
affirm  it  in  all  its  terms.     Thus  a  vendor  who  has  been  induced 
by  fraud  to  sell  goods  on  credit  cannot  sue  on  the  contract  for  * 
the  price  of  the  goods  before  the  expiration  of  the  credit :  the 
proper  course  is  to  rescind  the  contract  and  sue  in  trover  (e). 
When  the  contract  is  once  affirmed,  the  election  is  completely  What  shall 
determined  ;  and  for  this  purpose  it  is  not  necessary  that  the  determine 
affirmation  should  be  express.      Any   acts  or  conduct  which 
unequivocally  treat  the  contract  as  subsisting,  after  the  facts 

(a)  OahB  v.  Turquand,  L.  It.  2      18  Eq.  661. 

H.  L.  346,  875-6.  {d)  Rawlint  v.  Widham,  3  De 

(b)  Per  Romilly,  M.  R.  in  Puh>      G.  &  J.  804,  822. 

fordv.  Richard*,  17  Beav.  96.  (*>)  Ftryvton  v.  Carrington,  9  B, 

(<•)  Moore  and  De  la  TorreU  ca.      &  C\  59. 
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giving  the  right  to  rescind  have  come  to  the  knowledge  of 
the  party,  will  have  the  same  effect  (a).  Taking  steps  to  enforce 
the  contract  is  a  conclusive  election  not  to  rescind  on  account  of 
anything  known  at  the  time  (b).  A  shareholder  cannot  repu- 
diate his  shares  on  the  ground  of  misrepresentations  in  the  pros- 
pectus if  he  has  paid  a  call  without  protest  or  received  a  dividend 
after  he  has  had  in  his  hands  a  report  showing  to  a  reader  of  ordi- 
nary intelligence  that  the  statements  of  the  prospectus  were  not 
true  (c),  or  if  after  discovering  the  true  state  of  things  he  has 
affirmedhis  ownership  of  the  shares  by  taking  steps  to  sell  them  (d) ; 
and  in  general  a  party  who  voluntarily  acts  upon  a  contract 
which  is  voidable  at  his  option,  having  knowledge  of  ail  the 
facts,  cannot  afterwards  repudiate  it  if  it  turns  out  to  his  disad- 
vantage (e).  And  when  the  right  of  repudiation  has  once  been 
waived  by  acting  upon  the  contract  as  subsisting  with  knowledge 
of  facts  establishing  a  case  of  fraud,  the  subsequent  discovery  of 
further  facts  constituting  "  a  new  incident  in  the  fraud"  cannot 
revive  it  (/).  The  exercise  of  acts  of  ownership  over  property 
acquired  under  the  contract  precludes  a  subsequent  repudiation, 
but  not  so  much  because  it  is  evidence  of  an  affirmative  election 
as  because  it  makes  it  impossible  to  replace  the  parties  in  their 
former  position  ;  a  point  to  which  we  shall  come  presently. 

When  the  acts  done  are  of  this  kind  it  seems  on  principle 
immaterial  whether  there  is  knowledge  of  the  true  state  of  affairs 
or  not,  unless  there  were  a  continuing  active  concealment  or 
misrepresentation  practised  with  a  view  to  prevent  the  party 
defrauded  from  discovering  the  truth  and  to  induce  him  to  act 
upon  the  contract :  for  then  the  affirmation  itself  would  bo  as 
open  to  repudiation  as  the  original  transaction.  Something  like 
this  occurs  not  unfrequently  in  cases  of  undue  influence,  as  we 
shall  see  in  the  next  chapter. 

Omission  to  repudiate  within  a  reasonable  time  is  evidence,  and 

(a)  Clowjk  v.  L.  <£•  iV.  W.  Ry.  Co*  company  as  stated  in  the  prospectus, 
(Ex.  Ch.)  L.  B.  7  Ex.  at  p.  34.  as  to  which   see  Lindley,  1.  109, 

(b)  Gray  v.    Fowler   (Ex.    Ch.),      118. 

LB.8  Ex.  249,  280.  (e)  Orme*  v.  Bead*!,  2  D.  F.  J. 

(c)  Scholey  v.  Central  Ry.  Co.  of      332,  336. 

Venezuela  9  Eq.  2G6,  n.  (/)  Campbell  v.  Fleming,  1A.& 

(d)  Ex  parte  Briggs,  1  Eq.  483 ;  E.  40.  This  does  not  apply  where 
this  however  was  a  case  not  of  a  new  and  distinct  cause  of  rescission 
misstated  facts  but  of  material  arises :  Gray  v.  Foxclert  L.  R.  8  Ex* 
departure  from  the  objects  of  the  249. 
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may  be  conclusive  evidence,  of  an  election  to  affirm  the  contract ; 
ami  this  is  in  truth  the  only  effect  of  lapse  of  time.  Still  it  will 
be  more  convenient  to  consider  this  point  separately  afterwards. 

If  on  the  other  hand  the  party  elects  to  rescind,  he  is  to  Election 
manifest  tliat  election  by  distinctly  communicating  to  the  other  ^^J^^ 
party  his  intention  to  reject  the  contract  and  claim  no  interest  oomnmni- 
under  it.     One  way  of  doing  this  is  to  institute  proceedings  to  £Jj^      ' 
have  the  contract  judicially  set  aside,  and  in  that  case  the  party, 
judicial  rescission,  when  obtained,  relates  back  to  the  date  of  the 
commencement  of  such  proceedings  (a).     Or  if  the  other  party  is 
the  first  to  sue  on  the  contract,  the  rescission  may  be  set  up  as  a 
defence,  and  this  is  itself  a  sufficient  act  of  rescission  without 
any  prior  declaration  of  an  intention  to  rescind  (b).     For  the 
purposes  of  pleading  the  allegation  that  a  contract  was  procured 
by  fraud  has  been  held  to  import  the  allegation  that  the  party 
on   discovering  it  disaffirmed   the    contract   (c).      Where  the 
rescission  is  not  declared  in  judicial  proceedings,  no  further  rule 
can  be  laid  down  than  that  there  should  be  "  prompt  repudia- 
tion and  restitution  as  far  as  possible  "  (d).     The  communication  What 
need  not  be   formal,   provided   it  is  a  distinct  and   positive  co™muni" 
rejection  of  the  contract,  not  a  mere  request  or  inquiry,  which  is  sufficient, 
not  enough  (e).     Thus  in  the  case  of  shares  in  a  company  a 
repudiation  expressed  by  word  of  mouth  to  the  secretary  at  the 
company's  office  will  do  (/).     But  it  seems  that  if  notwith- 
standing an  express  repudiation  the  other  party  persists  in 
treating  the  contract  as  in  force,  then  judicial  steps  should  bo 
taken  in  order  to  make  the  rescission  complete  as  against  rights 

(a)  Reese  River  Silver  Mining  Co.  (b)  Clough  v.  L*  <£•  N.  W.  Ry.  Co. 

v.  Smith,  LR.4E  L.  73-5.  What  (Ex.  Ch.),  L.  R.  7  Ex.  36. 
if  proceedings  were  commenced  in  (c)  Dawes  v.  Harnett,  L  R  10 

an  incompetent  court?     On  prin-  C.  P.  160.    The  earlier  cases  there 

ciple  there  seems  no  reason  why  cited,  especially  Deposit  Life  Assur- 

that  also  should  not  be  effective  as  ance  Co.  v.  Ayscough,  6  E.  &  B.  761, 

an  act  of  rescission  in  pais.     The  26  L.  J.  Q.  B.  29,  are  not  wholly 

proposition    that    in    equity    "  the  consistent. 

mere  assertion  of  a  claim  unaccom-  (d)  Per    Bramwell,  B.   Bwlck-y- 

panied  by  any  act  to  give  effect  to  Plinn  Lead  Mining  Co.  v.  Bay  net, 

it"  is  not  enough  (Ctegg  v.  Edmond-  L.  R.  2  Ex.  326. 
$on,  8  D.  M.  G.  787,  810)  refers  (f)  Ashley's  ca.  9  Eq.  263,  may 

only  to  substantive  original  rights,  perhaps  be  supplied  on  this  ground 

and  must  not  be  extended  to  acts  of  Otherwise  the  distinction  of  it  from 

repudiation.     In  the  particular  case  Patcle's  ca.    (next    note    but    ono) 

it  was  a  claim  to  share  in  certain  seems  untenable, 
partnership  profits,  (/)  McNielVs  ca.  10  Eq,  608, 


490  CHAP.  X.   FEAUD  AND  RESCISSION. 

of  third  persons  which  may  subsequently  intervene  (a).  Where 
the  original  contract  was  made  with  an  agent  for  the  other  party, 
communication  of  the  rescission  to  that  agent  is  sufficient,  at  all 
events  before  the  principal  is  disclosed  (ft).  And  where  good 
grounds  for  rescission  exist,  and  the  contract  is  rescinded  by 
mutual  consent  on  other  grounds,  those  grounds  not  being  such 
as  to  give  a  right  of  rescission,  and  the  agent's  consent  being  in 
excess  of  his  authority,  yet  the  rescission  stands  good.  There  is 
nothing  more  that  the  party  can  do,  and  when  he  discovers  the 
facts  on  which  he  might  have  sought  rescission  as  a  matter  of 
right  he  is  entitled  to  use  them  in  support  of  what  is  already 
dono.  In  Wrights  (c)  case  the  prospectus  of  a  company  contained 
material  misrepresentations.  The  directors  had  at  a  shareholder's 
request,  and  on  other  grounds,  professed  to  cancel  the  allotment 
of  his  shares,  which  they  had  no  power  to  do,  though  they  had 
power  to  accept  a  surrender.  Afterwards  the  company  was 
wound  up,  and  then  only  was  the  misrepresentation  made 
known  to  him.  But  it  was  held  that  as  there  was  in  fact  a 
sufficient  reason  for  annulling  the  contract,  which  the  directors 
knew  at  the  time  though  he  did  not,  the  contract  was  effectually 
annulled,  and  he  could  not  be  made  a  contributory  even  as  a 
past  member  (<1). 

Right  of         Inasmuch  as  the  right  of  rescinding  a  voidable  contract  is 

rescission    alternative  and  co-extensive  with  the  right  of  affirming  it,  it 

exercise- 

able  by       follows  that  a  voidable  contract  may  be  avoided  by  or  against 

re  daganw  ^e  P018011^  representatives  of  the  contracting  parties  (e).     And 

tivea.  further,  as  a  contract  for  the  sale  of  land  is  enforceable  in  equity 

by  or  against  the  heirs  or  devisees  of  the  parties,  so  it  may  be 

avoided  by  or  against  them  where  grounds  of  avoidance  exist  (/). 

(a)  Kent  v.  Freehold  Land  4c.  Co.  reversal  is  doubted  by  Mr.  Justice 
3  Ch.  493.  Sed  qyu  At  any  rate,  if  Lindley  (2.  1458). 
there  are  several  repudiating  share-  (c)  Including  assignees  in  bank- 
holders  in  a  like  position,  pro-  ruptcy  :  Load  v.  Green,  15  M.  &  W. 
ceedings  taken  by  one  of  them  and  216,  15  L.  J.  Ex.  113. 
treated  by  the  company  as  repre-  (J)  Grcslcy  v.  Mouthy,  4De  G.  k 
sentative  will  enure  for  the  benefit  J.  78 :  and  see  cases  cited  in  next 
of  all:  Parole's  ca.  4  Ch.  497.  chapter,  ad  fin.,  and  Charter  v.  Tre* 

(6)  Ma  guard  v.  Eaton,  9  Ch.  414.  rclyan,  11  CL  &  F.  714,  where  the 

(c)  7  Ch.  55.  Cp.  Clouyh  v.  L.  d:  N.  parties  on  both  sides  were  ultimately 
W.  Ry.  Co.  supra,  p.  481.  representatives,  and  as  to  the  defen- 

(d)  But  Wickens,  V.  -C.  thought  dants  through  more  than  one  succes- 
otherwise  in   the  court  below   (12  sion. 

Eq.  331)  and  the  correctness  of  the 
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(i.  Tiie  contract  cannot  be  rescinded  after  the  position  of  the  No  reads- 
parties  has  been  changed  so  that  the  former  state  of  things  8ion,unleM 

cannot  be  restored.  can  be 

restored 
This  may  happen  in  various  ways.     The  party  who  made  the  to  former 
misrepresentation  in  the  first  instance  may  have  acted  on  the  iZ 
faith  of  the  contract  being  valid   in   such   a  manner  that  a  party  in 
subsequent  rescission  would  work  irreparable  injury  to  him.  ^V**,11*8 
And  here  the  rule  applies,  but  with  the  important  limitation,  lft  the  faith  1 


seems,  that  he  must  have  so  acted  to  the  knowledge  of  the  party  of  *jj®.    r 
misled  and  without  protest  from  him,  so  that  his  conduct  may?  \ 

bo  said  to  bo  induced  by  the  other's  delay  in  repudiating  the )  — ^ 

contract     Thus  where  a  policy  of  marine  insurance  is  voidable' 
for  the  non-disclosure  of  a  material  fact,  but  the  delay  of  the 
underwriters  in  repudiating  the  insurance  after  they  know  the 
fact  induces  the  assured  to  believe  that  they  do  not  intend  to 
dispute  it,  and  he   consequently  abstains  from  effecting  any 
other  insurance,  it  would   probably  b3   held   that  it   is   then 
too  late  for  the  underwriters  to  rescind  (a).     Or  the  in  teres!*  Common 
taken  under  the  contract  by  the  party  misled  may  have  been  soP^kS8 
dealt  with  that  he  cannot  give  back  the  same  thing  he  received.l  subject- 
On  this  principle  a  shareholder  cannot  repudiate  his  shares  ifWBtter  °* 
the  character  and  constitution  of  the   company  have   in   the* 
meantime  been  altered.      This  was    the    case    in    Clarke  v.  J 
Dickson  (b)9  where  the  plaintiff  had  taken  shares  in  a  cost- 
book  mining  company.      The  company  was  afterwards  regis- 
tered under  the  Joint  Stock  Companies  Act  then  in  force, 
apparently  for  the  sole  purpose  of  being  wound  up.     In  the 
course  of  the  winding  up  the  plaintiff  discovered  that  fraudulent 
misrepresentations  had  been  made  by  the  directors.     But  it  was 
by  this  time  impossible  for  him  to  return  what  ho  had  got ;  for 
instead  of  shares  in  a  going  concern  on  the  cost-book  principle 
he  had  shares  in  a  limited  liability  company  wluch  was  being 
wound  up  (c).     It  was  held  that  it  was  too  late  to  repudiate 
the  shares,  and  his  only  remedy  was  by  an  action  of  deceit 

(a)  Per  Cur.  M orritonv.  UnitermL  (r)  The  fact  of  the  winding-up 
Marine  Insurance  Co,  (Ex.  Ch.)  L.  having  begun  before  the  repudiation 
B.  8  Ex.  at  p.  205  ;  cp.  Clowjh  v.  of  the  shares  is  of  itself  decisive 
L.  <t-  N.  W,  Ry*  Co,  (Ex.  Ch.)  L.  It,  according  to  the  later  cases  under 
7  Ex.  at  p.  35,                                .  the  present    Companies  Act :    but 

(b)  E.  B.  &  E.    148,  27  L.  J.  here  the  point  was  hardly  made. 
Q.  B.  223, 
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Conduct 
of  party 
misled. 


against  the  directors  personally  responsible  for  the  false  state- 
ments (a).  As  Crompton,  J.,  put  it,  "You  cannot  both  eat 
your  cake  and  return  your  cake "  (b).  A  similar  case  on  this 
point  is  Western  Bank  of  Scotland  v.  Addie  (c).  There  the 
company  was  an  unincorporated  joint  stock  banking  company 
when  the  respondent  took  his  shares  in  it.  As  in  Clarke  v. 
Dickson,  it  was  afterwards  incorporated  and  registered  for  the 
purpose  of  a  voluntary  winding-up.  It  was  held  as  a  probable 
opinion  by  Lord  Chelmsford,  and  more  positively  by  Lord 
Cranworth,  that  the  change  in  the  condition  of  the  company 
and  of  its  shares  was  such  as  to  make  restitution  impossible,  and 
therefore  the  contract  could  not  bo  rescinded  (d).  The  case  is 
simpler  where  the  party  misled  has  himself  chosen  to  deal  with 
the  subject-matter  of  the  contract,  by  exercising  acts  of  owner- 
ship or  the  like,  in  such  a  manner  as  to  make  restitution 
impossible ;  and  it  is  of  course  still  plainer  if  he  goes  on  doing 
this  with  knowledge  of  all  the  facts ;  if  the  lessee  of  mines,  for 
example,  goes  on  working  out  the  mines  after  he  has  full  infor- 
mation of  the  circumstances  on  which  he  relies  as  entitling  him 
to  set  aside  the  lease  (e).  So  a  settlement  of  partnership  accounts 
cannot  be  disputed  by  one  of  the  parties  if  in  the  meantime  the 
concern  has  been  completely  wound  up  and  he  has  taken 
possession  of  and  sold  the  partnership  assets  made  over  to  him 
under  the  arrangement  (/).  So  a  purchaser  cannot  after  taking 
possession  maintain  an  action  to  recover  back  his  deposit  (j/). 

The  right  to  recover  back  money  paid  under  an  agreement  on 
the  ground  of  mistake,  failure  of  consideration,  or  default  of  the 
other  party  is  also  subject  to  the  same  rule.  Thus  a  lessee  who 
has  entered  into  possession  cannot  recover  back  the  premium 
paid  by  him  on  the  ground  of  the  lessor's  default  in  executing 
the  lease  and  doing  repairs  to  be  done  by  him  under  the  agree- 
ment (h) :  nor  can  a  party  recover  back  an  excessive  payment 

'  (a)  Which  coiirBe  was  accordingly 
taken  with  success  :  Clarice  v.  Dick- 
ton,  6  0.  B.  N.  S.  453,  28  L.  J. 
C.  P.  225. 

(6)  E.  B.  k  E.  at  p.  152. 

(c)  L.  R.  ISc.  &D.  145. 

((/)  It  would  seein,  but  it  does  not 
clearly  appear,  that  in  this  case  also 
the  misrepresentations  were  not 
discovered  till  after  the  commence- 
ment of  the  winding-up. 


(c)  Vigcrt  v.  Pttx,  8  CL  &  F. 
562,  650. 

(/)  SkUbeck  v.  Hilton,  2  Eq.  587. 

(g)  Blackburn  v.  Smith,  2  Ex. 
783,  18  L.  J.  Ex.  187;  but  it  was 
also  held  that  apart  from  this  the 
objection  came  too  late  under  the 
conditions  of  Bale  in  the  particular 
case. 

(h)  Hunt  v.  Silk,  5  East  449. 
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after  his  own  dealings  have  made  it  impossible  to  ascertain  what 
was  really  due  (a), 

y.  The  contract  cannot  bo  rescinded  after  third  persons  have  No  re-     * 
acquired  rights  under  it  for  value.  a«3St 

The  present  rule  is  altogether,  as  the  last  one  is  to  some  extent,  innocent 
a  corollary  from  the  main  principle  that  a  contract  induced  by  f^^JuA* 
fraud  or  misrepresentation  is  as  such  not  void  but  only  voidable. 
The  result  is  that  when  third  persons  have  acquired  rights  under 
the  transaction  in  good  faith  and  for  value,  those  rights  are  inde- 
feasible. 

Thus  when  a  sale  of  goods  is  procured  by  fraud,  the  property  Fraudn- 
in  the  goods  is  transferred  by  the  contract  (A),  subject  as  between  en  eB' 
the  seller  and  the  buyer  to  bo  revested  by  the  seller  exercising 
his  option  to  rescind  when  ho  discovers  the  fraud.  A  purchaser 
in  good  faith  from  the  fraudulent  buyer  acquires  an  indefeasible 
title  (c).  And  a  person  who  takes  with  notice  of  the  fraud  is  a 
lawful  possessor  as  against  third  persons,  and  as  such  is  entitled 
to  sue  them  for  all  injuries  to  the  property,  uidese  and  until  the 
party  defrauded  exercises  his  right  of  rescission  (d).    ' — 

The  same  rule  holds  good  as  to  possession  or  other  partial 
interests  in  property.  The  following  curious  and  somewhat 
complex  case  was  lately  decided  by  the  Judicial  Committee.  A. 
sells  goods  to  B.,  but  resumes  the  possession,  by  arrangement 
with  B.,  as  a  security  for  the  price.  Afterwards  B.  induces  A. 
to  re-deliver  possession  of  the  goods  to  him  by  a  fraudulent 
misrepresentation,  and  thereupon .  pledges  the  goods  to  C,  who 
advances  money  upon  them  in  good  faith  and  in  ignorance  of 
the  fraud.  This  pledge  is  valid,  and  C.  is  entitled  to  the  pos- 
session of  the  goods  as  against  A.  (e). 

(a)  Freeman  v.  Jeffrie*,  L.  R.  4  919,  20  L.  J.  C.  P.  167;  Stevenson 

Ex.  189, 197.  v.  Newnham  (Ex.   Ch.),  13  C.  B. 

(6)  Load  v.  Green,  15  M.  &  W.  285,  803,  22  L.  J.  C.  P.  110, 115. 
216,  15  L.  J.  Ex.   113;   where  it  (d)  Stevenson   v.  Neumham,    see 

was  held  that  a  fraudulent  buyer  last  note. 

becoming   bankrupt   had    not    the  (e)  Pease   v.    Gloahec,    L.  R.   1 

goods*  in  his  order  and  disposition  P.   C.  219.     The  dealings  were  in 

with  the  consent  of  the  true  owner;  fact  with  the  bill  of  lading;  but  as 

for  the  vendors    became  the  true  this    completely     represented    the 

owners  only  when  they  elected  to  goods  for  the  purposes  of  the  case, 

rescind    and    demanded  the  goods  the  statement  in  the  text  is  simpli- 

froin  the  assignees.  fied  in  order  to  bring  out  the  general 

(c)  White  v.   Garden,  10  C.  B.  principle  more  clearly. 
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Distino-  It  must  be  carefully  observed  that  a   fraudulent  possessor, 

there^fc'no  o*11110*  give  »  better  title  than  he  has  himself,  even  to  an  inno- 
oontract,     cent  purchaser,  if  the  possession  has  not  been  obtained  under  a\ 
are  merely  contract  with  the  true  owner,  but  by  mere  false  pretences  as  to 
obtained     some  matter  of  fact  concerning  the  true  owner's  contract  with  a  [ 
lent  pre-11  'third  person.     To  put  a  simple  case,  A.  sells  goods  to  B.  and   \ 
tenoes.        desires  B.  to  send  for  them.     C.  obtains  the  goods  from  A.  by 
falsely  representing  himself  as  B.'s  servant :  now  C.  acquires 
neither  proj>crty  nor  lawful  possession,  and  cannot  make  any  sale 
or  pledge  of  the  goods  which  will  be  valid  against  A.,  though 
the  person  advancing  his  money  have  no  notice  of  the  fraud. 
The  result  is  the  same  if  A.  means  to  sell  goods  to  B.  &  Co., 
and  C.  gets  goods  from  A.  by  falsely  representing  liimself  as  a 
member  of  the  firm  and  authorized  to  act  for  them  (a).      It  is 
also  the  same  in  the  less  simple  case  of  a  third  person  obtaining 
delivery  of  the  goods  by  falsely  representing  himself  as  a  sub- 
purchaser ;  for  here  there  is  no  contract  between  him  and  the 
seller  which  the  seller  can  affirm  or  disaffirm;  what  the  seller 
does  is  to  act  on  the  mistaken  notion  that  the  property  is  already 
his  by  transfer  from  the  original  buyer.     This  was  in  effect  the 
decision  of  the  Exchequer  Chamber  in  Kingsford  v.  Merry  (b), 
though  the  case  was  a  little  complicated  by  the  special  con- 
sideration of  the  effect  of  delivery  orders  or  warrants  as  "  indicia 
of  title." 

Share-  The  decision  of  the  House  of  Lords  in  OaJces  v.  Turqiumd  (c), 

can'trepu-  which  settled  that  a  shareholder  in  a  company  cannot  repudiate 
di&te  after  fcis  shares  after  the  commencement  of  a  winding-up,  proceeded 
up:  Oakes  to  a  considerable  extent  upon  the  language  of  the  Companies 
v.  Tur-  Act  1862,  in  the  sections  defining  who  shall  be  contributories. 
quan  But  the  broad  principles  of  the  decision,  or  if  we  prefer  to  say 

so,  of  the  Act  as  interpreted  by  it,  are  these.     The  rights  of  the % 
company's  creditors  are  fixed  at  the  date  of  the  winding-up  and  r 
are  not  to  be  afterwards  varied.     They  are  entitled  to  look  for  } 
payment  in  the  first  instance  to  all  persons  who  are  actually 
members  of  the  company  at  the  date  of  the  winding-up.     And 
this  class  includes  shareholders  who  were  entitled  as  against  the 

(a)  Ilardman  v.  Booth,  1  H.  &  C.  b.  c.  in  court  below,  11  Ex.  577,  25 

803,  82  L.  J.  Ex.  105.  L.  J.  Ex.  166. 

(h)  1  H.  &  N.  503,  26  L.  J.  Ex.  (c)  L.R.2E  L.  825. 
83  (»ec  per  Erie  J,  at  p.  88),  revg. 
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company  to  repudiate  their  shares  on  the  ground  of  fraud  but 
have  not  yet  done  so.  For  their  obligations  under  their 
contracts  with  the  company,  including  the  duty  to  contribute  in 
the  winding-up,  were  valid  until  rescinded,  and  the  creditors  in 
the  winding-up  must  be  considered  as  being,  to  the  extent  of 
their  claims,  purchasers  for  value  of  the  company's  rights  against 
its  members.  They  are  not  entitled  to  any  different  or  greater 
rights :  no  shareholder  can  be  called  upon  to  do  more  than 
perform  his  contract  with  the  company  (a). 

On  the  other  hand  persons  who  have  taken  any  gratuitous  Persons  . 
benefit    under    a   fraudulent    transaction,    though    themselves  ^y"1  S^ 
ignorant  of  the   fraud,   arc   in  no  better    position   than   the  under 
original  contriver  of  it.     Thus  where  a  creditor  was  induced  frai^?nt 
to  give  a  release  to  a  surety  by  a  fraud  practised  on  him  by  though 
the  principal  debtor,  of  which  the   surety  was  ignorant,  and  J^n^^r 
the  surety  gave  no  consideration  for  the  release,  it  was  held  off  than 
that  this  release  might  bo  disaffirmed  by  the  creditor  on  tlis-  4^^^ 
covering  the  fraud.     But  third  persons  who  on  the  faith  of 
the  release  being  valid  had  advanced  money  to  the  surety  to 
meet  other  liabilities  would  be  entitled  to  assert  a  paramount 
claim  (b). 

2.  The  contract  must  be  rescinded  within  a  reasonable  time,  Rescission 
that  is,  before  the  lapse  of  a  time  after  the  true  state  of  things  is  J^in 
known    (c),    so   long   that    under    the    circumstances   of    the  reasonable 
particular  case  the  other  party  may  fairly  infer  tliat  the  right  of time" 
rescission  is  waived. 

It  is  believed  that  the  statement  of  the  rule  in  some  such  form  Explana- 
as  this  will  reconcile  the  substance  and  language  of  all  the  leading  thu -°the 
authorities.     On  the  one  hand  it  is  often  said  that  the  election  import- 
must  be  made  within  a  reasonable  time,  while  on  the  other  hand  ^^  £  not 
it  has  several  times  been  explained  that  lapse  of  time  as  such  has  per  *«,  but 
no  positive  effect  of  its  own.    The  Court  is  specially  cautious  Mevidenco 

(a)  Waterhouie  v.  Jamieson,  L.  R.  (c)  Perhaps  we  might  add  "  or 
2  Sc  &  D.  29.  after   it  might  have  been   known 

(b)  Schrtefield  v.  Tempter,  Johns.  with  reasonable  diligence":  but 
155,  165,  4  De  G.  &  J.  429.  The  authority,  so  far  as  it  goes,  and  the 
Court  below  endeavoured  to  provide  analogy  of  other  branches  of  the 
for  the  payment  of  the  third  persons  law  where  the  same  question  arises, 
in  question,  Johns.  171,  but  the  are  in  favour  of  considering  means 
Court  of  Appeal  varied  the  decree  by  of  knowledge  as  only  evidence  of 
making  it  simply  without  preju-  either  actual  knowledge  or  a  deter- 
dice  to  their  rights,  4  De  G.  &  J.  435.  mination  to  waive  all  inquiry. 
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of  acquies.  in  entertaining  charges  of  fraud  or  misrepresentation  brought 
Authori-     ^orwartl  a^r  a  long  interval  of  time;  it  will  anxiously  weigh  the 
ilea  in        circumstances,  and  consider  what  evidence  may  have  been  lost 
«j™*y.       ^  consequence  of  the  time  that  has  elapsed  (a).    But  time  alone* 
is  no  bar  to  the  right  of  rescinding  a  voidable  transaction ;  and  f 
the  House  of  Lords  in  one  case  set  aside  a  purchase  of  a  prin-l 
cipal's  estate  by  his  agent  in  another  name  after  the  lapse  of [ 
more  than  half  a  century,  the  facts  having  remained  unknown  to 
the  principal  and  his  representatives  for  thirty-seven  years  (b)~> 
In  a  later  case  the  Lord  Justice  Turner  stated  expressly  that  "the 
two  propositions  of  a  bar  by  length  of  time  and  by  acquiescence 
are  not  distinct  propositions.,,     Length  of  time  is  evidence  of* 
acquiescence,  but  only  if  there  is  knowledge  of  the  facts,  for  a  y 
man  cannot  be  said  to  have  acquiesced  in  what  he  did  not 
know  (c).     Lord  Campbell  slightly  qualified  this  by  adding  that  * 
although  it  is  for  the  party  relying  on  acquiescence  to  prove  the 
facts  from  which  consent  is  to  be  inferred,  "  it  is  easy  to  con- 
ceive cases  in  which,  from  great  lapse  of  time,  such  facts  might 
and  ought  to  be  presumed  "  (d). 

The  rule  has  lately  been  laid  down  and  acted  upon  by  the 
Judicial  Committee  in  this  form  :  "  In  order  that  the  remedy 
should  be  lost  by  laches  or  delay,  it  is,  if  not  universally, 
at  all  events  ordinarily  •  .  necessary  that  there  should  be  suffi- 
cient knowledge  of  the  facts  constituting  the  title  to  relief  "  (e). 
Acquiescence  need  not  be  manifested  by  any  positive  act;  the 
question  is  whether  there  is  sufficient  evidence  either  from  lapse 
of  time  or  from  other  circumstances  of  "  a  fixed,  deliberate  and 
unbiassed  determination  that  the  transaction  should  not  be 
impeached  "  (/).  In  estimating  the  weight  to  be  given  to  length 
of  time  as  evidence  of  acquiescence  the  nature  of  the  property 


(a)  C 
D.  F.  J. 


(a)  Cp.    Bright   v.    Legation,   2  to  refuse." 
,  F.  J.  606,  617.  (d)  Ibid,  at  p.  77.     The  case  was 

(b)  Charter  v.   Trevdyan,  11  CL  one   not  of    rescinding  a  contract 
&  F.  714,  740.  but  of  a  breach  of  trust;   but  the 

(c)  Life  Association  of  Scotland  v.  principles  are  the  same. 

Siildal,  3  D.  F.  J.  58,  72,  74:   on  (e)  Lindsay  Petroleum  Co.  v.  Burd, 

the    point    that    there    cannot    be  L.  R.  5  P.  C.  221,  241. 

acquiescence     without    knowledge,  (/)  Per  Turner,  L.  J.   Wright  v. 

cp.  Lloyd  v.  Attwood,  3  De  G.  &  J.  Vanderplank,  8  D.  M.  G.  133,  147. 

614,  650;    and   per   Alderson,  B.  The   epithets,   however,  are    more 

Load  v.   Green,    15  M.   &  W.   at  specially  appropriate  to  the  parti- 

p.  217:  "A  man  cannot  permit  who  cular  ground  of  rescission  (undue 

does  not  know  that  he  has  a  right  influence)  then  before  the  Court. 
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concerned  is  material  (a).  And  other  special  circumstances  m&f\ 
prevent  lapse  of  time  even  after  everything  is  known  from  being/ 
evidence  of  acquiescence;  as  when  nothing  is  done  for  somor 
years  because  the  other  party's  affairs  are  in  such  a  condition  \ 
that  proceedings  against  him  would  be  fruitless  (b).  J 

If  a  party  entitled  to  avoid  a  transaction  has  precluded  himself 
by  his  own  acts  or  acquiescence  from  disputing  it  in  his  lifetime,  his 
representatives  cannot  come  forward  to  dispute  it  afterwards  (e). 

It  is  said  that  holders  of  shares  in  companies  are  under  a  Special 
special  obligation  of  diligence  as  to  making  their  election,  but  ofdUiUnce 
the  dicta  relate  chiefly  if  not  wholly  to  objections  apparent  on  in  case  of 
the  face  of  the  memorandum  or  articles  of  association.     With  ^J^^ 
the  contents  of  these  a  shareholder  is  bound  to  make  himself 
acquainted,  and  must  be  deemed  to  become  acquainted,  when 
his  shares  are  allotted  (d).     But  objections  which  can  be  taken 
upon  these  must  proceed  on  the  ground,  not  of  fraud  or  misre- 
presentation as  such,  but  of  the  undertaking  in  which  shares  are 
allotted  being  substantially  a  different  thing  from  that  which  the 
prospectus  described  and  in  which  the  applicant  offered  to  take 
shares.     Xor  are  wo  aware  of  any  case  in  which  the  rule  has 
been  applied  to  a  repudiation  of  shares  declared  before  a  winding 
up  and  on  the  ground  of  fraud  or  misrepresentation  not  apparent 
on  the  articles.     Still  it  seems  quite  reasonable  to  hold  that  in  j 
the  case  of  a   shareholder's  contract  lapse  of   time  without!* 
repudiation  is  of  greater  importance  as  evidence  of  assent  than! 
in  most  other  cases. 

Thus  much  of  the  exposition  of  the  rule  in  equity.     The  same  Same 
general  principle  has  recently  been  laid  down  in  the  Exchequer  JJJJfjJ 
Chamber.    "We  think  the  party  defrauded  may  keep  the  question  law,  per 

open  so  long  as  he  does  nothing  to  affirm  the  contract. ExTch. 

In  such  cases  the  question  is,  has  the  person  on  whom  the  fraud 
was  practised,  having  notice  of  the  fraud,  elected  not  to  avoid 
the  contract  1  or  has  he  elected  to  avoid  it  1  or  has  he  made  no 
election  ?    We  think  that  so  long  as  he  has  made  no  election  he 

(a)  8  D.  M.  G.  at  p.  150.  {d)  Central  Ry.  Co.  of  Venezuela  v. 

(6)   Sckolefitld  v.  Tempter,  4  Do      Kucli,  L.  R  2  H.  L.   at  p.  125, 
G.  &  J.  429.  Oales  v.  Turquand,  ib.  at  p.  352 ; 

(c)  Skottowe  v.   WiUiamt.  3  D.  F.       and  sec  Ch.  VIII.  p.  390  abore. 
J.  535,  541. 
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retains  the  right  to  determine  it  either  way,  subject  to  this,  that 
if  in  the  interval  whilst  he  is  deliberating  an  innocent  third 
party  has  acquired  an  interest  in  the  property,  or  if  in  conse- 
quence of  his  delay  the  position  even  of  the  wrongdoer  is  affected, 
it  will  preclude  him  from  exercising  his  right  to  rescind-  And 
lapse  of  time  without  rescinding  will  furnish  evidence  that  he 
has  determined  to  affirm  the  contract,  and  when  the  lapse  of 
time  is  great  it  probably  would  in  practice  be  treated  as  conclusive 
evidence  to  show  that  he  has  so  determined1'  (a). 

Fixed  The  French  law  treats  the  right  of  having  a  contract  judicially  , 

period  of    ge^  agije  for  fraud   &c.,  as  a  substantive  right  of  action,  and  J 
limitation  .         „,.,.  -  ,      *.  *? 

by  Fr.  law.  limits  a  fixed  period  of  ten  yeare,  running  from  the  discovery  ol ; 

the  truth,  within  which  it  must  be  exercised  (&).  ^ 

Unfounded      One  or  two  points  remain  to  bo  mentioned,  which  we  have 

fraud^is-   reserved  *°  the  last  as  being  matter  of  procedure,  but  which 

couraged :  depend  upon  general  principles.     Courts  of  justice  are  anxious 

making      *°  discover  and  discourage  fraud  in  every  shape,  but  they  are  no 

them  must  less  anxious  to  discourage  and  rebuke  loose  or  unfounded  charges 

payee*       of  fraud   and  personal   misconduct.     The  facts  relied   on   as 

establishing  a  case   of  fraud  must  be  distinctly  alleged  and 

proved  (c).     Where  such  charges  are  made  and  not  jgroved,  this 

will  not  prevent  the  party  making  them  from  Laving  any  relief 

to  which  ho  may  otherwise  appear  to  be  entitled,  but  he  must 

pay  the  costs  occasioned  by  the  unfounded  charges  (d).     And 

in  one  recent  case,  where  the  plaintiff  made  voluminous  and 

elaborate  charges  of  fraud  and  conspiracy  which  proved  to  be 

unfounded,  the  Court  of  Appeal  not  only  made  him  pay  the 

costs  of  that  part  of  the  case,  but  refused  to  allow  him  the  costs 

even  of  the  part  on  which  he  succeeded.     It  was  held  that  he 

had  so  mixed  up  unfounded  and  reckless  aspersions  upon  character 

with  the  rest  of  the  suit  as  to  forfeit  his  title  to  the  costs  which 

he  otherwise  would  have  been  entitled  to  receive  (c). 

(a)  Per  Cur.  dough  v.  Z.  <fc  N.  W.      Lord  Westbury. 

Ry.  Co.  L.  R.  7  Ex.  at  p.  34,  repeated  (d)  Billiard  v.  Eiffe,    L.    R    7 

in   Morrison    v.    Universal   Marme  II.  L.  39,  61,  52  ;  London  Chartered 

Insurance  Co.  L.  E,  8  Ex.  at  p.  203.  Bank    of   Australia    v.    Lcmpriere, 

(b)  Code  Civ.  1304.  L.  R.  4  P.  C.  at  p.  597 ;  Clinch  v. 

(c)  In  equity  pleading  a  charge  Financial    Corporation,    5    Eq.    at 
of  fraud  in  general  terms  would  not  p.  483. 

support  a  bill  on  demurrer :  Gilbert  (e)  Parker  v.   McKenna,  10  Ch.     I 

v.  Lewis,  1  D.  J.  S.  at  p.  49,  per      96, 123, 125.  ! 
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The  special  jurisdiction  of  courts  of  equity  to  order  the  cancel-  indepen- 
lation  of  an  instrument  obtained  by  fraud  or  misrepresentation  &*n*  Jun'8' 
is  not  affected  by  the  probability  or  practical  certainty  that  the  equity  to 
plaintiff  in  equity  would  have  a  good  defence  to  an  action  on  cancel  in* 
the  instrument,  nor  is  it  the  less  to  be  exercised  even  if  the  for  fraud, 
instrument  is  already  in  his  possession.     He  is  entitled  not  only  *c* 
not  to  have  the  contract  enforced  against  him,  but  to  have  it 
judicially  annulled  (a). 


(a)  London  and  Provincial  In- 
turance  Co.  v.  Seymour,  17  Eq.  86 : 
and  see  Hoare  v.  Bremridge,  8  Ch. 
22,  there  explained,  and  distin- 
guished. It  would  seem  that  for 
the  future  a  judgment  of  any  branch 
of  the  High  Court  in  favour  of  a 
defendant  on  the  ground  of  the 
instrument  he  is  sued  upon  being 
voidable  will  include  an  order  for 
its  cancellation,  at  all  events  if  such 


order  is  properly  sought  by  counter- 
claim, see  p.  405,  note  (b),  above. 
The  defendant's  omission  to  seek  it 
would  not  be  a  bar  to  a  subsequent 
independent  action  by  him  in  the 
Chancery  Division  for  the  cancel- 
lation of  the  instrument,  but  would 
probably  be  a  ground  for  refusing 
him  costs,  or  perhaps  even  for  making 
him  pay  them,  in  any  such  action. 


K  K 
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CHAPTER  XL 
Duress  and  Undue  Influence. 

Contract  JP  the  consent  of  one  party  to  a  contract  is  obtained  by  the 
if  consent  other  under  such  circumstances  that  the  consent  is  not  free,  the 
not  free,  contract  is  voidable  at  the  option  of  the  party  whose  consent  is 
so  obtained.  It  is  quite  clear  that  it  is  not  merely  void  (a). 
The  transaction  might  indeed  be  void  if  the  party  were  under 
actual  physical  constraint,  as  if  his  hand  wore  forcibly  guided  to 
sign  his  name ;  or  perhaps  if  he  were  so  prostrated  by  fear  as 
not  to  know  what  he  was  doing  (b) ;  but  this  would  be  not 
because  his  consent  was  not  free,  but  because  there  was  no 
consent  at  all. 

What  then  are  the  circumstances  which  are  held  by  English 
courts  to  exclude  freedom  of  consent]  The  treatment  of  this 
question  has  at  common  law  been  singularly  narrow  and  in 
equity  singularly  comprehensive. 

I.  Duress  at  Common  Law. 

The  com-  At  common  law  the  coercion  which  will  be  a  sufficient  cause 
doctrine  of  *or  avoiding  a  contract  may  consist  in  duress  or  menace;  that 
Duress  is,  either  in  actual  compulsion  or  in  the  threat  of  it.  In  modern 
books  the  term  duress  is  used  to  include  both  species.  It  is  said 
that  there  must  be  some  threatening  of  life  or  member,  or 
of  imprisonment,  or  some  imprisonment  or  beating  itself. 
Threatening  to  destroy  or  detain,  or  actually  detaining  property, 

(a)  Co.    2    Inst,    482,    and    2nd  {b)  Savlgny,   Syst.   3.  109.    Bat 

resolution  in  WheljxUiU'i  ca.  5  Rep.       the  analogy  of  Matthews  v.  Baxter, 
119.  L.  It.  8  Ex.  132,  is  against  this. 
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does  not  amount  to  duress  (a).     And  this  applies  to  agreements  \    Q//.&2 
not  under  seal  as  well  as  to  deeds  (b).    "It  must  be  a  threatening,  c  ^ 
beating,  or  imprisonment  of  the  party  himself  that  doth  make  / 
the  deed,  or  his  wife  n  (a)  or  (it  seems)  parent  or  child  (c).     And  In  a  case 
a  threat  of  imprisonment  is  not  duress  unless  the  imprisonment  the  threat 
would  be  unlawful.     This  is  illustrated  by  two  rather  curious  must  be  of 
modern  cases  in  both  of  which  the  party's  consent  was  deter-  ^J^2f 
mined  by  the  fear  of  confinement  in  a  lunatic  asylum.     In 
Camming  v.  Lice  (<Z)  the  plaintiff  had  been  taken  to  a  lunatic 
asylum  and  deprived  of  the  title  deeds  of  certain  property  claimed 
by  her.     Proceedings  were  commenced  under  a  commission  of 
lunacy,  but  stayed  on  the  terms  of  an  arrangement  signed  by 
counsel  on  both  sides,  under  which  the  deeds  were  to  be  depo- 
sited in  certain  custody.      The  plaintiff  afterwards  repudiated 
this  arrangement  and  brought  detinue  for  the  deeds.     On  an 
issue  directed  to  try  the  right  to  the  possession  of  the  deeds  as 
between  herself  and  the  other  parties  the  Court  held  that  in  any 
view  the  defendants  were  wrong.     For  if  their  own  proceedings 
under  the  commission  were  justified,  they  could  not  say  the 
plaintiff  was  competent  to  bind  herself,  and  if  not,  the  agree- 
ment was  obtained  by  the  fear  of  a  merely  unlawful  imprison* 
ment  and  therefore  voidable  on  the  ground  of  duress.     And  it 
made  no  difference  that  the  plaintiff's  counsel  was  party  to  the 
arrangement.     His  assent  must  be  considered  as  enforced  by  the 
same  duress :  for  as  her  agent  he  might  well  have  feared  for  her 
the  same  evils  that  she  feared  for  herself.     In  Biffin  v.  Bignell  (c), 
on  the  other  hand,   the   defendant  was   sued  for  necessaries 
supplied  to  his  wife.     She  had  been  in  a  lunatic  asylum  under 
treatment  for  delirium  tremens,   and   on   her   discharge  the 
husband  promised   her  12s.  a  week  to  live  apart  from  him, 
adding  that  if  she  woidd  not  he  would  send  her  to  another 
asylum.       The  wife  was   accordingly   living    apart    from  the 
husband  under  this  agreement.     It  was  held  that  her  consent 
to  it  was  not  obtained  by  duress,  for  under  these  circumstances 
"the  threat,  if  any,  was  not  of  anything  contrary  to  law,  at 
least  not  so  to  be  understood "  :  consequently  the  presumption 

(a)  Shepp.  Touch.  61.  Ab.  Duress  (B). 

(h)  Atlet  v.  Backhouse,  3M.&W.  (d)  11  Q.  B.  112,17L.  J.Q.  B.  105. 

638,  Sleatt  v.  Beale,  11  A.  &  E.  983.  (c)  7  H.  &  N.  877,  31  L.  J.  Ex, 

(e)  Ro,  Ab,  1,  687,  pi.  5  j  Bac  189, 


502 


CHAP.  XI.  DUBBSS  ASD  UNDUE  INFLUENCE. 


Money 
paid  under 
circum- 
stances of 
compul- 
sion re- 
coverable 
back. 


But  on  the 
ground  not 
of  coercion 
in  itself 
but  of 
failure  of 
considera- 
tion. 


of    authority  to  pledge  the  husband's  credit  was  effectually 
excluded,  and  the  plaintiff  could  not  recover  (a). 

The  narrowness  of  the  common  law  doctrines  above  stated  is 
considerably  mitigated  in  practice,  for  when  money  has  been 
paid  under  circumstances  of  practical  compulsion,  though  not 
amounting  to  duress,  it  can  generally  be  recovered  back.  This 
is  so  when  the  payment  is  made  to  obtain  the  possession  of 
property  wrongfully  detained  (b) ;  and  the  property  need  not  be 
goods  for  which  the  owner  has  an  immediate  pressing  necessity, 
nor  need  the  claim  of  the  party  detaining  them  be  manifestly 
groundless,  to  make  the  payment  for  this  purpose  involuntary  in 
contemplation  of  law  (c).  So  it  is  where  excessive  fees  are 
taken  under  colour  of  office,  though  it  be  usual  to  pay  them  (d) ; 
or  where  an  excessive  charge  for  the  performance  of  a  duty  is 
paid  under  protest  (e).  The  person  who  actually  receives  the  money 
may  properly  be  sued,  though  he  receive  it  only  as  an  agent  (/). 
The  case  of  one  creditor  exacting  a  fraudulent  preference  from 
a  debtor  as  the  price  of  his  assent  to  a  composition  (y)  is  to  a 
certain  extent  analogous.  But  in  all  these  cases  the  foundation 
of  the  right  to  recover  back  the  money  is  not  the  involuntary 
character  of  the  payment  in  itself,  but  the  fact  that  the  party 
receiving  it  did  no  more  than  he  was  bound  to  do  already,  or 
something  for  which  it  was  unlawful  to  take  money  if  he  chose 
to  do  it,  though  he  had  his  choice  in  the  first  instance.  Such 
payments  are  thus  regarded  as  made  without  consideration.  The 
legal  effect  of  their  being  practically  involuntary,  though 
important,  comes  in  the  second  place ;  the  circumstances  explain 
and  excuse  the  conduct  of  the  party  making  the  payment.  Simi- 
larly in  the  kindred  case  of  a  payment  under  mistake  the  actual 
foundation  of  the  right  is  a  failure  of  consideration,  and 
ignorance  of  material  facts  accounts  for  the  payment  having  been 
made.     The  .common  principle  is  that  if  a  man  chooses  to  give 


(a)  Qu.  whether  in  any  case  he 
could  have  recovered  without  show- 
ing that  the  wife  had  repudiated  the 
arrangement. 

(b)  Wakefield  v.  Newbon,  6  Q.  B. 
276,  280,  13  L.  J.  Q.  B.  258. 

(c)  Shaw  v.  Woodcock,  5  B.  &  C.  73. 
{d)  Dew  v.  Parsons,  2  B.  &  Aid. 

562  j  Steele  v.  Williams,  8  Ex.  625, 


22  L.  J.  Ex.  225. 

(e)  Parker  v.  Q.  W.  Ry.  Co. 
7  M.  &  Gr.  253,  292.  And  see 
other  authorities  collected  in  notes 
to  Marriott  v.  Hampton,  2  Sm.  L.  C. 

if)  Steele  v.  Williams,  supra. 

(g)  Atkinson  v.  Denby,  6  H.  &  N. 
778,  in  Ex.  Ch.  7  t'6.  934,  31  L.  J. 
Ex.  362.    Supra,  Ch.  VI.,  p.  306. 
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away  his  money,  or  to  take  his  chance  whether  he  is  giving  it  J 
away  or  not,  he  cannot  afterwards  change  his  mind ;  but  it  is  V 
open  to  him  to  show  that  he  supposed  the  facts  to  be  otherwise    f 
or  that  he  really  had  no  choice.     The  difference  between  the     ) 
right  to  recover  money  back  under  circumstances  of  this  kind 
and  the  right  to  rescind  a  contract  on  the  ground  of  coercion  is 
further  shown  by  this,  that  an  excessive  payment  is  not  the  less 
recoverable  if  both  parties  honestly  supposed  it  to  be  the  proper 
payment  (a).     We  therefore  dwell  no  farther  on  this  topic,  but 
proceed  to  consider  the  more  extensive  doctrines  of  equity. 

II.  The  equitable  doctrine  of  Undue  Influence. 

In  equity  there  is  no  rule  defining  inflexibly  what  kind  or  The 
amount  of  compulsion  shall  be  sufficient  ground  for  avoiding  a  jquJ^^e 
transaction,  whether  by  way  of  agreement  or  by  way  of  gift,  of  Undue 
The  question  to  bo  decided  in  each  case  is  whether  the  party  J*^6110* 
was  a  free  and  voluntary  agent  (&). 

Any  influence  brought  to  bear  upon  a  person  entering  into  an 
agreement,  or  consenting  to  a  disposal  of  property,  which,  having 
regard  to  the  age  and  capacity  of  the  party,  the  nature  of  the 
transaction,  and  all  the  circumstances  of  the  case,  appears  to  have 
been  such  as  to  preclude  the  exercise  of  free  and  deliberate 
judgment,  is  considered  by  courts  of  equity  to  be  undue  in- 
fluence, and  is  a  ground  for  setting  aside  the  act  procured  by  its 
employment. 

"  The  principle  applies  to  every  case  where  influence  is  acquired  Generality 
and  abused,  where  confidence   is  reposed  and  betrayed"  (c).  prfncjpiQ 
And  if  it  is  once  established  that  a  person  who  stands  in  a  posi-  Exercise  of 
tion  of  commanding  influence  towards  another  has  obtained  an  ^^not 
advantage  from  him  while  in  that  position,  it  will  be  presumed,  be  proved 
in  the  absence  of  rebutting  proof,  that  the  advantage  was  obtained  wne® 
by  means  of  that  influence  :  and  it  is  not  necessary  for  the  party  relation  of 
complaining  to  show  the  precise  manner  in  which  the  influence  influent 


was  exerted.     Indeed  one  chief  object  of  the  rules  which  will  Jftab- 
presently  bo  discussed  is  to  prevent  those  who  unduly  obtain 
benefits  from  persons  under  their  dominion  from  making  them- 


(a)  Dew  y.  Parsons,  2  B.  &  Aid.      H.  L.  200,  210. 

562.  (r)  Per  Lord  Kingsdown,  Smith 

(b)  WiUiam  v.  Baylaj,  L.  R.   1      v.  Kay,  7  H.  L.  G.  at  p.  779. 
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selves  safe  by  the  secrecy  of  the  particular  transaction  («).  It  is 
very  possible  that  the  circumstances  "would  in  many  such  cases, 
if  they  could  be  fully  brought  out,  amount  to  proof  of  actual 
compulsion  or  fraud :  so  that  it  may  perhaps  be  said  that  undue 
influence,  as  the  term  is  used  in  courts  of  equity,  means  an 
influence  in  the  nature  of  compulsion  or  fraud,  the  exercise  of 
-which  in  the  particular  instance  to  determine  the  will  of  the  one 
party  to  the  advantage  of  the  other  is  not  specifically  proved, 
but  is  inferred  from  an  existing  relation  of  dominion  on  the  one 
part  and  submission  on  the  other  (b).  Given  a  position  of  gene- 
ral and  habitual  influence,  its  exercise  in  the  particular  case  is 
presumed. 

But  again,  this  habitual  influence  may  itself  be  presumed  to 
exist  as  a  natural  consequence  of  the  condition  of  the  parties, 
though  it  be  not  actually  proved  that  the  one  habitually  acted  as 
if  under  the  domination  of  the  other.  There  are  many  relations 
of  common  occurrence  in  life  from  which  "  the  Court  presumes 
confidence  put  [i.e.  in  the  general  course  of  affairs]  and  influence 
exerted  n  [i.e.  in  the  particular  transaction  complained  of]  (c). 

Persons  may  therefore  not  only  be  proved  by  direct  evidence 
of  conduct,  but  presumed  by  reason  of  standing  in  any  of  these 
suspected  relations,  as  they  may  be  called,  to  be  in  a  position  of 
commanding  influence  over  those  from  whom  they  take  a  benefit. 
In  either  case  they  are  called  upon  to  rebut  the  presumption 
that  the  particular  benefit  was  procured  by  the  exertion  of  that 
influence,  and  was  not  given  with  due  freedom  and  delibera- 
tion. They  must  "  take  upon  themselves  the  whole  proof  that 
the  thing  is  righteous "  (d).  We  shall  here  observe  that  this, 
like  several  other  of  the" peculiar  rules  of  equity,  is  not  a  rule 
of  substantive  law  but  a  rule  of  evidence.  The  distinction 
is  well  shown  in  the  arrangement  of  the  Anglo-Indian  codes. 


(a)  See  Bent  v.  Bennett,  4  My.  & 
Cr.  at  p.  277. 

(b)  In  Boyse  v.  Rossborough,  6 
H.  L.  C.  at  p.  48,  it  iB  said  that, 
taking  the  words  in  a  wide  sense, 
all  undue  influence  may  be  resolved 
into  coercion  and  fraud  :  but  the 
case  there  considered  is  that  of  a 
will,  in  which  undue  influence  has  a 
more  restricted  meaning  than  in 
transactions  inter  vivos  :  see  note  (c), 


p.  506,  infra. 

(c)  Per  Lord  Kingsdown,  Smith 
v.  Kay,  7  H.  L.  C.  750,  77k 

{d)  Gibwn  v.  Jtyes,  6  Ves.  266, \ 
276.  The  like  burden  of  proof  is) 
cast  upon  those  who  take  any  benefit/ 
under  a  will  which  they  have  thein-J> 
selves  been  instrumental  in  pre-[ 
paring  or  obtaining :  Fulton  v.\ 
Andrew,  L.  R.  7  H.  L.  448,  472. 
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We  find  the  rule  of  law  laid  down  in  the  Contract  Act  (see 
Appendix  G  at  end  of  this  chapter).  But  the  rule  of  evidence 
properly  finds  its  place,  not  here,  but  in  the  Evidence  Act  (I.  of 
1872,8.  Ill):— 

Where  there  is  a  question  as  to  the  good  faith  of  a 
transaction  between  parties,  one  of  whom  stands  to  the 
other  in  a  position  of  active  confidence,  the  burden  of 
proving  the  good  faith  of  the  transaction  is  on  the  party 
who  is  in  a  position  of  active  confidence. 

"  Wherever  two  persons  stand  in  such  a  relation  that,  while  it 
continues,  confidence  is  necessarily  reposed  by  one,  and  the  influence 
which  naturally  grows  out  of  that  confidence  is  possessed  by  the  other, 
and  this  confidence  is  abused,  or  the  influence  is  exerted  to  obtain  an 
advantage  at  the  expense  of  the  confiding  party,  the  person  so  availing 
himself  of  his  position  will  not  be  permitted  to  retain  the  advantage, 
although  the  transaction  could  not  have  been  impeached  if  no  such 
confidential  relation  had  existed  "  (a). 

"  Xothing  can  be  more  important  to  maintain "  (it  has  been 
recently  said)  "  than  the  jurisdiction,  long  asserted  and  upheld 
by  the  Court,  in  watching  over  and  protecting  those  who  are 
placed  in  a  situation  to  require  protection  as  against  acts  of  those 
who  have  influence  over  them,  by  which  acts  the  person  having 
such  influence  obtains  any  benefit  to  himself.  In  such  cases 
the  Court  has  always  regarded  the  transaction  with  jealousy"  (b) 
—a  jealousy  almost  invincible,  in  Lord  Eldon'e  words  (c). 

"  In  equity  persons  standing  in  certain  relations  to  one  another, 
such  as  parent  and  child  (d)f  man  and  wife  (*),  doctor  and  patient  (/), 

(a)  Per  Lord  Chelmsford,  Tate  v.  that  there  is  a  fiduciary  relation 

Williamson,  2  Ch.  55,  61.  between    persons    engaged   to    be 

(6)  Per  Lord  Hatherley,  Turner  married  ;    and    Coulson   v.   Allison 

v.  Collins,  7  Ch.  329,  338.  2  D.  F.  J.  521,  524,  the  like  as  to 

(c)  Hatch  v.  Hatch,  9  Ves.  at  persona  living  together  as  man  and 
p.  296.  wife  though  not  lawfully  married. 

(d)  Archer  v.  Hudson,  7  Beav.  In  all  these  cases  the  burden  of 
651 ;  Turner  v.  Collins,  7  Ch.  329.  proof  was  held  to  be  on  the  man  (as 

(e)  Lord  Hardwicke's  remarks  in  holding  under  such  circumstances  a 
Grigbyv.  Cox,  1  Yes.  sen.  517  (though  position  of  influence)  to  support  the 
not  the  decision,  for  it  was  not  a  transaction.  It  may  not  be  so  how- 
gift  but  a  purchase,  and  apparently  ever  in  a  case  of  mere  illicit  inter- 
there  was  no  evidence  to  bear  out  course  :  see  Farmer  v.  Farmer,  1  H. 
the  charge   of   collusion)   and  the  L.  C.  724,  752. 

decimonin  Afo%v.iVa%,  5De  G.  (f)_Dent  v.   Bennett,  4  My.  & 

&  Sm.  377,  seem  contra  ;  but  see  Cr.  269 ;   Ahearne  v.  Hogan,  Dru. 

CobbeU  v.  Brock,  20  Beav.  524 ;  Faye  310  ;  s.v.  BlackU  v.  Clark,  15  Beav 

y.  Home,  11  Beav.  227;  Bhowing  at  p.  603, 
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attorney  and  client  (a),  confessor  and  penitent,  guardian  and  ward  (b\ 
are  subject  to  certain  presumptions  when  transactions  between  them 
are  brought  in  question ;  and  if  a  gift  or  contract  made  in  favour  of 
him  who  holds  the  position  of  influence  is  impeached  by  him  who  is 
subject  to  that  influence,  the  courts  of  equity  cast  upon  the  former 
the  burthen  of  proving  that  the  transaction  was  fairly  conducted  as  if 
between  strangers,  that  the  weaker  was  not  unduly  impressed  by  the 
natural  influence  of  the  stronger,  or  the  inexperienced  overreached 
by  him  of  more  mature  intelligence  "  (c). 

Rules  in         Lord  Brougham  in  Hunter  v.  Atkins  (ft)  made  the  following 

Atkins  V    distinctions  between  the  various  kinds  of  relations  as  affecting 

the  burden  of  proof  in  respect  of  the  validity  of  the  act. 

(a).  If  it  is  not  shown  that  special  confidence  was  reposed  in 
the  person  taking  tho  benefit,  specific  proof  is  required  of  in- 
capacity, fraud,  [or  compulsion]  vitiating  tho  particular  trans- 
action. 

(b).  If  a  confidential  relation  is  proved  (not  being  one  of 
those  next  mentioned)  proof  is  required  of  circumstances  making 
it  likely  that  some  advantage  was  taken  of  such  relation  [though 
not  of  the  precise  circumstances  under  which  the  act  impeached 
took  place]. 

(c).  But  if  the  party  taking  the  benefit  stands  towards  the 
other  "  in  any  of  the  known  relations  of  guardian  and  ward, 
attorney  and  client,  trustee  and  cestui  que  trust,  &c.  [this  <£-&  is 
important,  as  will  immediately  appear]  then  in  order  to  support 
the  [act]  he  ought  to  show  that  no  such  advantage  was  taken 
.  .  .  the  proof  lies  upon  him  that  he  has  dealt  with  the  other 
party,  the  client,  ward,  &c,  exactly  as  a  stranger  would  have 
done." 

If  it  is  asked,  what  are  the  classes  of  persons  who  fall  within 
this  last  description,  the  answer  is  that  as  the  Court  of  Chancery 

(«)  Gibson  v.  Jcyes,  6  Ves.  266  ;  301,  311,  313  :  though  a  disposition 

Holman  v.  Loynes,  4  D.  M.  G.  270  ;  by  will  may  be  set  aside  as  well  as 

Gretky  v.   Mouthy,  4  De  G.  &  J.  an  act  inter  vivos  when  undue  in- 

78,  94.  fluence   is    actually    proved :     but 

(6)  Hatch  v.  Hatch,  9  Ves.  292 ;  then,  it  seems,  the  influence  must 

Maitland  v.  Irviivj,  15  Sim.  437.  be  such  as  to  "  overpower  the  voli- 

(c)  Per  Lord  Penzance,  Parfitl  v.  tion  without  convincing  the  judg- 

Laivlcss,  LR.2P.&D.  462,  468.  ment  :"  Hall  v.  Hall,  L.  R.  1  P.  &  D. 

It  is  to  be  noted  that  this  does  not  482.    See  Walker  v.  Smith,  29  Beav. 

apply  to  wills,  as  to  which  undue  394,  where  between  the  same  parties 

influence  is  never  presumed  :   ib. ;  gifts  by  will  were  supported  and  a 

Boyse  v.  Ros*boroughy  6  H.  L.  C.  2,  gift  inter  vivos  set  aside. 

49;  Hindtonv.  Wcatherill, 5  D.M.G,  (d)  3  My.  &  K.  113, 134. 
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has  never  ventured  to  define  fraud  (a),  so  it  has  refused  to  com- 
mit itself  to  any  enumeration  of  the  description  of  persons 
against  whom  the  jurisdiction  now  in  question  ought  to  be  most 
freely  exercised.  The  cases  in  which  it  has  been  actually  exer- 
oised  are  considered  as  merely  instances  of  the  application  of  a 
principle  "applying  to  all  the  variety  of  relations  in  which 
dominion  may  bo  exercised  by  one  person  over  another  "  (ft). 
Therefore  Lord  Brougham's  distinction  between  the  cases  in 
which  influence  must  be  proved,  and  those  in  which  it  is  pre- 
sumed, affords  no  certain  guide :  the  <Scc.  of  his  enumeration  is 
a  term  of  indefinite  extent.  At  most  it  can  be  said  that  as  to 
certain  well-known  relations  the  Court  is  now  bound  by  au- 
thority to  presume  influence,  and  that  as  to  any  other  relation 
which  the  Court  judge3  to  be  of  a  confidential  kind  it  is  free 
to  presume  that  an  influence  founded  on  the  confidence  exists, 
or  to  require  such  proof  thereof  as  it  may  think  fit. 

But  another  general  proposition  of  much  importance  is  estab-  Modified 
lished  by  modern  decisions  which  considerably  modifies  (it  ^  r°*  * 
would  be  haixlly  too  much  to  say  overrides)  the  doctrine  of  Hoghton. 
Hunter  v.  Atkins.   This  is  set  forth  by  Lord  Komilly's  judgment^ 
in  Hoghton  v.  Hoghton  (c),  which  may  perhaps  now  be  regarded  I 
as   the  leading  authority  on  the  subject,  and  its  effect  is  as/ 
follows :  In  every  case  where  "  one  person  obtains,  by  voluntary  r 
donation,  a  large  pecuniary  benefit  from  another,"  the  person  I 
taking  the  benefit  is  bound  to  show  that  the  donor  knew  and  ] 
understood  what  he  was  doing.  J 

For  this  purpose  any  transaction  is  treated  as  a  voluntary 
donation  in  which  one  person  confers  a  large  pecuniary  benefit 
on  another,  though  it  may  be  in  form  a  contract  (d).  And  this 
rule  obtains  whether  there  is  any  confidential  relation  or  not 
And  further,  if  the  case  is  one  of  those  in  which  "  the  Court, 

(a)   10  Ves.   306 ;    1  D.  M.   G.  auelque    empire    sur    1'esprit    dcs 

691.  donateurs,  vos  arrdts  en  ont  dtendu 

(6)  Sir  S.  Romilly,  arg.  Ifuguenin  la  disposition  aux  xnaltres,  anx  xne*- 

v.  BascUy,  14  Ves.  285,  adopted  by  decins,  aux  confe'seurs." 
Lord  Cottenham,  Dent  v.  Bennett,  (r)  15  Beav.  275,  298  :  the  most 

4   My.    ft   Cr.    269,  277;  Btilaye  important  passage  of  the  judgment  is 


v.  Southee,  9   Ha.   534,   540.    Cp.  also  set  out  in  the  notes  to  ifuguenin 

D'Aguesseau  ((EuvreB,  1. 299)  "Par-  v.  Baselcy,  2  Wb.  &  T.  L.  C. 
coque  la  raison  de  l'ordonnance  est  (d)   &  g.   Cooke  v.    Lamotte,   15 

g<5nerale,  et  qu'elle  comprend  egale-  Beav.  234  ;  Dent  v.  Bennett,  4  My. 

ment  tous  ceux  qui  peuvent  avoir  &  Cr.  269,  273. 
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from  the  relations  existing  between  the  parties  to  the  transaction, 
infers  the  probability  of  undue  influence  having  been  exerted/' 
the  presumption  thus  raised  has  to  be  rebutted  by  proving,  not 
only  "  that  the  person  likely  to  be  so  influenced  fully  under- 
stood the  act  he  w:\s  performing,  but  also  that  his  consent  to 
perform  tliat  act  was  not  obtained  by  reason  of  the  influence 
possessed  by  the  person  receiving  the  benefit." 

But  in  the  absence  of  any  special  relation  from  which  influence 
is  presumed,  and  when  it  is  once  shown  that  the  grantor  fully 
understood  the  effect  of  his  act,  the  burden  of  proof  is  on  the 
person  impeaching  the  transaction  (a),  and  he  must  show  affirma- 
tively that  pressure  or  undue  influence  was  employed. 

It  has  been  suggested  in  the  Irish  Court  of  Chancery  that    f 
Hunter  v.  Atkins  goes  too  far  in  one  direction,  Cooke  v.  Lamotte 
and  Hoghton  v.  Hoyhton  go  too  far  in  the  other,  and  it  may 
finally  be  established  that  the  true  ride  lies  between  these  (&). 
But  Hoghton  v.  Hoghton  has  been  constantly  relied  on  as  an 
authority  in  the  English  courts,  and  has  been  mentioned  with 
approval  by  the  Court  of  Appeal  (c) :    and  in  a  recent  case* 
Lord  Hatherley  said:   "It  is  clear  that  any  one  taking  an/i 
advantage  under  a  voluntary  deed,  and  setting  it  up  against  the 
donor,  must  show  that  he  thoroughly  understood  what  he  wasy 
doing,  or,  at  all  events,  was  protected  by  independent  advice"  (d). 
It  seems  therefore  that  so  far  as  Hunter  v.  A f kins  is  not  con- ' 
sistent  with  Hoghton  v.  Hoghton  it  must  now  be  considered  as  / 
overruled. 


Auxiliary        Having  thus  stated  the  fundamental  lules,  we  may  proceed  to 
rulee  and    ^y  something  more  of 

on  special        (1)  TliC  auxiliary  rules  applied  by  courts  of  equity  to  volun- 
points.        tary  gifts  in  general : 

(2)  The   like   as    to    the   influence    presumed    from   special 

relations,    and  tL     evidence  required  in  order  to  rebut   such 

presumption : 


(a)  Blackitx.  Clarl;  15  Btav.  595 ; 
Tvkcr  v.  Tokcr,  31  Beav.  629,  3 
D.  J.  S.  487. 

(b)  Kincan  v.  Cnllen,  4  Ir.  Ch. 
322,  328. 

(c)  Turner  v.   Collins,  7  Ch.  at 


pp.  338, 339 ;  though  here  there  is  no 
specific  approval  of  the  doctrine  as 
extended  to  all  cases  of  donation. 

(d)  rhilltpt  v.  Mulling*,  7  Ch,  at 
p.  246. 
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(3)  What  are  the  continuing  relation*  between  the  parties 
from  which  influence  has  boon  presumed  : 

(4)  From  what  circumstances,  apart  from  any  continuing 
relation,  undue  influence  ha3  been  inferred :  and  herein  of  the 
doctrine  of  equity  as  to  sales  at  an  undervalue  and  "  catching 
bargains  " : 

(5)  The  limits  of  the  right  of  rescission. 

1.  As  to  voluntary  dispositions  in  general.     (Cp.  Dav.  Conv.  Voluntary 
3.  pt  1.  Appx.  No.  4.)  gJS-- 

A  voluntary  settlement  which  deprives  the  settlor  of  the  generally, 
immediate  control  of  the  prope*  y  dealt  ^  "th,  though  it  be 
made  not  for  the  benefit  of  any  particular  donee,  but  for  the 
benefit  of  the  settlor's  children  or  family  generally,  and  :"roe 
from  any  suspicion  of  urVr  motive,  is  not  in  a  much  better 
position  than  an  absolute  and  immediate  gift.  It  seems  indeed 
doubtful  whether  the  .Court  does  not  consider  it  improvident  to 
make  in  general  indefinite  contemplation  of  marriage  the  same 
kind  of  settlement  which  in  contemplation  and  consideration  of 
a  definitely  intended  marriage  it  ?s  thought  ;_nprovident  not 
to  make  (a). 

It  is  conceived  that  the  groi  \d  on  which  such  dispositions 
are  rcac^y  set  aside  at  the  ii  stance  of  the  settlor's  represen- 
tatives :s  not  the  impiudence  of  the  thing  alone,  but  an  inference 
*^om  that,  coupled  with  other  c^vnstances — such  as  the  age, 
box,  and  capacity  of  the  settlor — that  the  effect  of  the  act 
cannot  have  been  really  considered  and  understood  at  the  time 
when  it, was  done  (b). 

Ihe  absence  of  a  power  of  revocation  has  often  been  insisted  As  to 
upon  as  a  mark  of  improvidence  in  a  voluntary  settlement ;  P°wer  °* 
f  id  it  has  been  even  held  to  be  in  itself  an  almost  fatal  obje» 
tion  :  but  the  doctiine  now  settled  by  the  Couit  of  Appeal  is  { 
that  it  is  not  conclusive,  but  :s  only  to  be  te^en  '  lto  account  as 
matter  of  evidence,  and  is  of  more  or  less  weight  according  to  they 
other  circumstances  of  each  case  (c). 

{a)  Everitt  v.  Everitt,  10  Eq.  405 :  effect  of  f  n  instrument  may  some- 

but  here  some   of  the  usir '  pro-  tiroes  be  infoired  on  the  face  of  it 

v'sions  were  on  *tte'~  from  its  unrer -enable  or   unusur1. 

{b)  lb. ;  Jft '  kaux  v.  Lonsda1 ,  1  character  :  see  p.  408,  supra. 

D.  J.  B.  433.   So  common  ignorance  (<*)  HaXl  v.  llall,  8  O  430,  where 

or  mistake  of  both  parties  as  to  the  the  former  ceies  are  reviewed . 


510 


CHAP.   XI.    DURESS   AND  UNDUE  INFLUENCE. 


It  was  a  rule  of  Chancery  practice  that  a  voluntary 
settlement  could  not  be  set  aside  at  the  suit  of  a  defendant- 
The  person  impeaching  it  must  do  so  by  a  substantive  proceed-  r 
ing  in  either  an  original  or  a  cross  suit  (a).  It  is  conceived  \ 
therefore  that  under  the  new  practice  a  counter-claim  will  be  I 
necessary. 


Special 
relations. 


2.  Auxiliary  rules  as  to  the  influence  presumed  from  special 
relations. 


Age  &c. 

not 

material 


Influence 
presumed 
to  con- 
tinue. 


Evidence 
required 
to  rebut 
presump- 
tion of 
influence. 

Father 
and  son. 


The  principle  on  which  the  Court  acts  in  such  cases  is  not 
affected  either  by  the  age  or  capacity  of  the  person  conferring 
the  benefit,  or  by  the  nature  of  the  benefit  conferred  (h). 

"Where  a  relation  of  confidence  is  once  established,  either 
some  positive  act  or  some  complete  case  of  abandonment  must  be 
shown  in  order  to  determine  it:"  it  will  not  be  considered  as 
determined  whilst  the  influence  derived  from  it  can  reasonably  be 
supposed  to  remain  (b). 

Where  the  influence  has  its  inception  in  the  legal  authority  of 
a  parent  or  guardian,  it  is  presumed  to  continue  for  some  time 
after  the  termination  of  the  legal  authority,  until  there  is  what 
may  be  called  a  complete  emancipation,  so  that  a  free  and 
unfettered  judgment  may  be  formed,  independent  of  any  sort  of 
control  (c).  It  is  sufficiently  obvious  that  without  this  extension 
the  rule  would  be  practically  meaningless.  It  is  said  that  as  a 
general  rule  a  year  should  elapse  from  the  termination  of  the 
authority  before  the  judgment  can  be  supposed  to  be  wholly 
emancipated :  this  of  course  does  not  exclude  actual  proof  of 
undue  influence  at  any  subsequent  time  (d).  With  regard  to  the  ' 
evidence  to  be  adduced  to  rebut  the  presumption  in  a  transaction 
between  a  father  and  a  son  who  has  recently  attained  majority, 
the  father  is  bound  "to  show  at  all  events  that  the  son  was  really 
a  free  agent,  that  he  had  adequate  independent  advice .  .  .  that  he 
perfectly  understood  the  nature  and  extent  of  the  sacrifice  he 
was  making,  and  that  he  was  desirous  of  making  it." 


P 


(a)Way's  tr.  2  D.  J.  S.  365,  372  ; 
Hall  v.  Hall,  14  Eq.  865,  377. 

(b)  Per  Turner,  L.  J.  Rhodes  v. 
Bate,  1  Ch.  252,  257,  260  ;  Holman 
v.  Loynes,  4  D.  M.  G.  270,  283. 


(c)  Archer  v.  Hudson,  7  Beav. 
551,  560  ;  Wright  v.  Vanderplank, 
8D.M.G.  183, 137,  146. 

(d)  See  per  Lord  Cranworth,  7 
H.  L.  C.  at  p.  772. 
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"So  again,  where  a  solicitor  purchases  or  obtains  a  benefit  from  a  Solicitor 
client,  a  court  of  equity  expects  him  to  be  able  to  show  that  he  has  and  client, 
taken  no  advantage  of  his  professional  position  ;  that  the  client  was 
bo  dealing  with  him  as  to  be  free  from  the  influence  which  a  solicitor 
must  necessarily  possess,  and  that  the  solicitor  bas  done  as  much  to 
protect  his  client's  interest  as  he  would  have  done  in  the  case  of  a 
client  dealing  with  a  stranger  v  (a). 

He  must  give  all  the  reasonable  advice  against  himself  that 
lie  would  have  given  against  a  third  person  (&). 

The  result  of  the  decisions  has  been  thus  summed  up  by  the 
Judicial  Committee  of  the  Privy  Council.     "  The  Court  does  not 
hold  that  an  attorney  is  incapable  of  purchasing  from  his  client ; 
but  watches  such  a  transaction  with  jealousy,  and  throws  on  the 
attorney  the  onus  of  showing  that  the  bargain  is,  speaking  gener- 
ally, as  good  as  any  that  could  have  been  obtained  by  due  diligence 
from  any  other  purchaser  "  (c).     Ho  is  not  absolutely  bound  to\ 
insist  on  the  intervention  of  another  professional  adviser.     But 1 
if  he  does  not,  he  must  not  be  surprised  at  the  transaction  being  Y 
disputed,  and  may  have  to  pay  his  own  costs  even  if  in  the! 
result  it  is  upheld. 

"The  broad  principle  on  which  the  Court  acts  in  cases  of  this  Fiduciary 
description  is  that,  wherever  there  exists  such  a  confidence,  of  what-  relations 
ever  character  that  confidence  may  be,  as  enables  the  person  in  whom  **        ^' 
confidence  or  trust  is  reposed  to  exert  influence  over  the  person  trust- 
ing him,  the  Court  will  not  allow  any  transaction  between  the  parties 
to  stand  unless  there  has  been  the  fullest  and  fairest  explanation  and 
communication  of  every  particular  resting  in  the  breast  of  the  one 
who  seeks  to   establish  a  contract  with  the   person  so  trusting 
him"(<i). 

In  other  words,  overy  contract  entered  into  by  persons  standing 
in  such  a  relation  is  treated  as  being  uberrimae  fidei,  and  may  be 
vitiated  by  silence  as  to  matters  which  one  of  two  independent 
parties  making  a  similar  contract  would  be  in  no  way  bound  to 

(a)  Sarery  v.  King,  5   H.  L.  C.  (b)  Gibson  v.  Jeyes,  6  Ves.  266, 

at  p.  655.     Casbornc  v.  Burshdm,  2  278.     As  to  solicitor's  charges  see 

Beav.  76,  seems  not  quite  consistent  Lyddon    v.  Most,  4  Do  G.  &  J. 

with  this,  bat  there  the  plaintiff  was  104. 

not   the    client    himself,    but   his  (c)  Pisani  v.  A.-G.  for  Gibraltar, 

assignee    in    insolvency,    and    the  L.  It.  5  P.  C.  516,  536,  540. 

client's   own   evidence  was   rather  (d)  Per  Page  Wood,  V.-C.  Tate  v. 

favourable  to  the  solicitor.  Williamson,  1  Eq.  at  p.  586. 
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communicate  to  the  other ;  nor  does  it  matter  whether  the  omis- 
sion is  deliberate,  or  proceeds  from  mere  error  of  judgment 
or  inadvertence  (a). 

Thus  a  medical  attendant  who  makes  with  his  patient  a 
contract  in  any  way  depending  on  the  length  of  the  patient's  life 
is  bound  not  to  keep  to  himself  any  knowledge  he  may  have 
professionally  acquired,  whether  by  forming  his  own  opinion  or 
by  consulting  with  other  practitioners,  as  to  the  probable 
duration  of  the  life  (b).  Perhaps  the  only  safe  way,  and 
certainly  the  best,  is  to  avoid  such  contracts  altogether. 

In  Grosvenor  v.  SJierratt  (c)t  where  a  mining  lease  had  been 
granted  by  a  young  lady  to  her  brother-in-law  (the  son  of  her 
father's  executor)  and  uncle,  at  the  inducement  of  the  said 
executor,  "  in  whom  she  placed  the  greatest  confidence," 
it  was  held  that  it  was  not  enough  for  the  lessees  to  show 
that  the  terms  of  the  lease  were  fair;  they  ought  to  have 
shown  that  no  better  terms  could  possibly  have  been  dbtained ; 
and  as  they  failed  to  do  this,  the  lease  was  set  aside  (d). 

This  comes  very  near  to  the  case  of  an  agent  dealing  on  his 
own  account  with  his  principal,  when  "  it  must  be  proved 
that  full  information  has  been  imparted,  and  that  the  agreement 
has  been  entered  into  with  perfect  good  faith  "  (a).  Nor  is  the 
agent's  duty  altered  though  the  proposal  originally  came  from 
the  principal,  and  the  principal  shows  himself  anxious  to 
complete  the  transaction  as  it  stands  (e).  The  same  rules  apply 
to  an  executor  who  himself  becomes  the  purchaser  of  part  of  his 
testator's  estate  (/).  But  this  obligation  of  agents  and  trustees 
for  sale  appears  (as  we  have  already  considered  it,  p.  228  above) 
to  be  incidental  to  the  special  nature  of  their  employment,  and 
to  be  a  duty  founded  on  contract  rather  than  one  imposed  by 

(a)  Molony  v.  Kernan,  2  Dr.  &  W.  nothing  to    B.  about    the    horse's 

at  p.  39.  unsoundness.     This  is  not  fraud  in 

(6)  Popham  v.  Brooke,  5  Rubs.  8.  A."  (s.  17,  illust.  o) :  but  if  "B.  is 

(c)  28  Beav.  659, 663.  A.'s  daughter  and  is  just  come  of 

(d)  This  is  an  extreme  case.    The  age,  here  the  relation  of  the  parties 
Indian    Contract  Act,    s.    16   (see  would  make  it  A.'s  duty  to  tell  B.  if 
Appendix  to  this  chapter)  does  not  the  horse  is  unsound  "  (t'6.  illust  I). 
seem  to  go  so  far.    It  does  make  it  {e)  Dally  v.  Wonham,   S3    Beav. 
the  dutycf  a  contracting  parly  in  154. 

loco  parentis  to  the  other  to  disclose  (/)  Balctr  v.  Tcead,  18  Beav.  898  ; 

all  material    facts  :    "  A.   sells  by  where  however  relief    was  refused 

auction  to    R  a   hor*e  which  A.  on  the  ground  of  17  years*  delay, 
knows  to  be    unsound.      A.    says 
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any  rule  of  law  which  guards  the  freedom  of  contracting  parties 
in  general. 

The  duty  cast  upon  a  solicitor,  or  other  person  in  a  like 
position  of  confidence,  who  deals  on  his  own  account  with  his 
client,  of  disclosing  all  material  circumstances  within  his 
knowledge,  does  not  however  bind  him  to  communicate  a 
"speculative  and  consequential "  possibility  which  may  affect 
the  future  value  of  the  subject-matter  of  the  transaction,  but 
which  is  not  more  in  bis  own  knowledge  than  in  the  client's  (a). 

It  must  not  be  forgotten  that  the  suspicion  with  which  Family     ^ 
dealings  between  parents  and  children  presumably  still  under  jj^jjf^"x. '', 
parental  influence  are  regarded  by  courts  of  equity  is  to  a  certain  ceptionaily 
extent  counteracted  by  the  favour  with  which  dispositions  of  the  favoured# 
kind  known  as  family  arrangements  are  treated.     In  many  cases 
a  balance  has  to  be  struck  between  theso  partly   conflicting 
presumptions.     "Transactions  between  parent  and  child  may 
proceed  upon  arrangements  between  them  for  the  settlement  of 
property,   or  of  their  rights  in  property   in  which  they  are 
interested.     In  such  cases  this  Court  regards  the  transactions 
with  favour.     It  does  not  minutely  weigh  the  considerations  on 
one  side  or  the  other.     Even  ignorance  of  rights,  if  equal  on 
both  sides,  may  not  avail  to  impeach  the  transaction  (b).     On 
the  other  hand,  the  transaction  may  be  one  of  bounty  from 
the   child  to   the  parent,   soon  after  the  child  has  attained 
twenty-one.     In  such  cases  this  Court  views  the  transaction 
with  jealousy,  and  anxiously  interposes  its  protection  to  guard 
the  child  from  the  exercise  of  parental  influence  "  (c). 

It  must  be  observed  that  the  rules  concerning  gifts,  or 
transactions  in  the  form  of  contract  which  aro  substantially  gifts, 

(a)  Edwards  v.  Meyrich,  2  Ha.  607,  620.  See  also  Wallace  v. 
60,  74  ;  Holman  v.  Loynes,  4  D.  M.  Wallace,  2  Dr.  &  W.  452,  470  ; 
G.  at  p.  280.  Bellamy  v.  Sabine,  2  Ph.  425,  439: 

(b)  Perhaps  it  ia  safer  to  say  that  and  on  the  doctrine  of  family  arrange- 
the  "  almost  invincible  jealousy  "  ment  not  applying  when  a  son  with- 
of  the  Court  is  reduced  to  "  a  out  consideration  gives  up  valuable 
reasonable  degree  of  jealousy  :"  cp.  rights  to  his  father,  Savery  v.  King, 
Lord  Eldon's  language  in  Hatch  v.  5  H.  L.  C.  at  p.  657.  A  sale  by  a 
Hatch,  19  Ves.  at  p.  296,  and  nephew  to  his  [great-]  uncle  of  his 
TweddcU  v.  Tucddell,  Turn.  &  R.  at  reversionary  interest  in  an  estate  of 
p.  13.  On  the  question  of  con-  which  the  uncle  is  tenant  for  life  is 
sideration  see  William  v.  Williams,  not  a  family  arrangement:  Talbot 
2  Ch.  294,  304.  v.  Staniforth,  1J.  &  H.  484,  501. 

(c)  Baker  v.  Bradley,  7  D.  M.  G. 

L  L 
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from  a  son  to  a  father,  do  not  apply  to  the  converse  case  of  a 
gift  from  an  ancestor  to  a  descendant :  there  is  no  presumption 
against  the  validity  of  such  a  gift,  for  it  may  be  made  in 
discharge  of  the  necessary  duty  of  providing  for  descendants  (a). 

Relations        3.  Relations  between  the  parties  from  which  influence  has 

from  which  .  - 

influence     l**11  presumed. 

presumed.  ft  would  be  useless  to  attempt  an  exact  classification  of  that 
which  the  Court  refuses  on  principle  to  define  or  classify  ;  but 
it  may  bo  convenient  to  follow  an  order  of  approximate  analogy 
to  the  cases  of  well-known  relations  in  which  the  presumption  is 
fully  established. 

Cases  a.  Relations  in  which  there  is  a  power  analogous  to  that  of 

to^lSrt    parent  or  guardian. 

and  child.  Uncle  in  loco  parentis  and  niece  :  Arclier  v.  Hudson,  7  Beav. 
551 ;  Maitland  v.  Irving,  15  Sim.  437.  Step-father  in  Ictco 
jxirentis  and  step-daughter:  Kempson  v.  Ashbee,  10  Ch.  15; 
Espey  v.  Lake,  10  Ha.  260.  Executor  of  a  will  (apparently  in 
a  like  position)  and  the  testator's  daughter :  Grosvenor  v. 
Slierratt,  28  Beav.  659. 

Husband  of  a  minor's  sister  with  whom  the  minor  had  lived 
for  some  time  before  he  came  of  age:  Griffin  v.  Deveuillc, 
3  P.  Wins.  131,  n. 

Two  sisters  living  together,  of  whom  one  was  in  all  respects 
the  head  of  the  house,  and  might  be  considered  as  in  loco 
parentis  towards  the  other,  though  the  other  was  of  mature 
years :  Harvey  v.  Motint,  8  Beav.  439.  Brother  and  sister, 
where  the  sister  at  the  age  of  46  executed  a  voluntary  settle- 
ment under  the  brother's  advice  and  for  his  benefit :  Sharp  v. 
Leach,  31  Beav.  491. 

Husband  and  wife  on  the  one  part,  and  aged  and  infirm  aunt 
of  the  wife  on  the  other:  Griffiths  v.  Robins,  3  Mad.  191. 
(Coolie  v.  Lamotte,  15  Beav.  234,  was  decided  independently  of 
the  relation  of  aunt  and  nephew  between  the  parties,  on  the 
ground  that  the  donee  failed  to  show  that  the  nature  and  effect 
of  the  act  of  bounty  were  fully  understood  by  the  donor). 

Distant  relationship  by  marriage :  the  donor  old,  infirm,  and 
his  soundness  of  mind  doubtful ;  great  general  confidence  in  the 
donee,  who  was  treated  by  him  as  a  son  :   Steed  v.  CaJley, 

(a)  Beanland  v.  Bradley,  2    De  G.  &  Sm.  339. 
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1  Kee.  620.  This  rather  than  the  donor's  insanity  seems  tho 
true  ground  of  the  case,  see  p.  644. 

Keeper  of  lunatic  asylum  and  recovered  patient :  Wright  v, 
Prowl,  13  Ves.  136. 

There  are  also  cases  of  general  control  obtained  by  one  person 
over  another  without  any  tie  of  relationship  or  lawful  authority : 
Bridgman  v.  Green,  2  Ves.  Sr.  627,  Wilni.  58,  where  a  servant 
obtained  complete  control  over  a  master  of  weak  understanding ; 
Kay  v.  Smith,  21  Beav.  522,  affirmed  nom.  Smith  v.  Kay, 
7  H.  L.  C.  750,  where  an  older  man  living  with  a  minor  in  a 
joint  course  of  extravagance  induced  him  immediately  on  his 
coming  of  age  to  execute  securities  for  bills  previously  accepted 
by  him  to  meet  the  joint  expenses. 

In  Lloyd  v.  Clark,  6  Beav.  309,  the  influence  of  an  officer 
over  his  junior  in  the  same  regiment  was  taken  into  account  as 
increasing  the  weight  of  other  suspicious  circumstances;  but 
there  is  nothing  in  the  case  to  warrant  including  the  position  of 
a  superior  officer  in  the  general  category  of  "suspected  rela- 
tions." 

B.  Positions  analogous  to  that  of  solicitor.  Cages 

Certificated  conveyancer  acting  as  professional  adviser :  *n  go^dtor 
Rhodes  v.  Bate,  1  Ch.  252.  Counsel  and  confidential  adviser  :  and  client. 
Broun  v.  Kennedy,  33  Beav.  133,  148,  4  D.  J.  S.  217. 

Confidential  agent  substituted  for  solicitors  in  general  manage- 
ment of  affairs  :  Hvguenin  v.  Baseley,  14  Ves.  273  (a). 

A  person  deputed  by  an  elder  relation,  to  whom  a  young 
man  applied  for  advice  and  assistance  in  pecuniary  difficulties, 
to  ascertain  the  state  of  his  affairs  and  advise  on  relieving  him 
from  his  debts  :  Tate  v.  Williamson,  1  Eq.  528,  2  Ch.  55. 

The  relation  of  a  medical  attendant  and  his  patient  is  treated 
as  a  confidential  relation  analogous  to  that  between  solicitor  and 
client :  Dent  v.  Bennett,  4  My.  &  Cr.  269 ;  Billage  v.  Southee, 
9  Ha.  534 ;  Aheame  v.  Hogan,  Dru.  310;  though  in  Blackie  v. 

(a)  A  fortiori,  where  characters  of  v.  Rkoades,  2  Sim.  &  St.  41, 1  Bligh  1. 

steward    and     attorney    are    com-  In  Jiossiter  v.  Walsh,  4  Dr.  &  W. 

bined :    Harris  v.  Tremenheere,  15  485,    where    the    transaction    was 

Ves.  34.     A  flagrant  case  is  Bal-er  between  an  agent  and  a  sub-agent 

v.  Loader,  16  Eq.  49.    As  to  a  land  of  the  same  principals,  the  case  was 

agent  purchasing  or  taking  a  lease  put  by   the  bill  (p.  487),  but  not 

from  his  principal,  Bee  also  Molony  v.  decided,  on  the  ground  of  fiduciary 

Kernan,  2  Dr.  &  W.  31 ;  Lord  Selsey  relation.     See  p.  512  above. 

L  L  2 
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Clark,  15  Beav.  595,  603,  somewhat  less  weight  appears  to  be 
attached  to  it.  It  does  not  appear  in  the  last  case  whether  the 
existence  of  "anything  like  undue  persuasion  or  coercion" 
(p.  604)  was  merely  not  proved  or  positively  disproved :  on  the 
supposition  that  it  was  disproved  there  would  be  no  inconsistency 
with  the  other  authorities.  For  another  unsuccessful  attempt  to 
set  aside  a  gift  to  a  medical  attendant  see  Pratt  v.  Barker,  1  Sim. 
1, 4  Russ.  507 ;  there  the  donor  was  advised  by  his  own  solicitor, 
who  gavo  positive  evidence  that  the  act  was  free  and  deliberate. 

Spiritual        c.  Spiritual  influence. 

nrix£dnCe:  ^  k  8a^  tna*  i^1161106  would  be  presumed  as  between 
character  a  clergyman  or  any  person  in  the  habit  of  imparting  religious 
^J^e  instruction  and  another  person  placing  confidence  in  hiin  : 
Dent  v.  Bennett,  7  Sim.  at  p.  546.  There  have  been  two 
remarkable  modern  cases  of  spiritual  influence  in  which  there 
were  claims  to  spiritual  power  and  extraordinary  gifts  on  the 
one  side,  and  implicit  belief  in  such  claims  on  the  other ;  it  was 
not  necessary  to  rely  merely  on  the  presumption  of  influence 
resulting  therefrom,  for  the  evidence  which  proved  the  relation 
of  spiritual  confidence  also  went  far  to  prove  as  a  fact  in  each 
case  that  a  general  influence  and  control  did  actually  result : 
Nottkhje  v.  Prince,  2  Giff.  246 ;  Lyon  v.  Home,  6  Eq.  655  (a). 
In  the  former  case  there  was  gross  imposture,  but  the  spiritual 
dominion  alone  would  have  been  sufficient  ground  to  set  aside 
the  gift :  for  the  Court  considered  the  influence  of  a  minister  of 
religion  over  a  person  under  his  direct  spiritual  charge  to  be 
stronger  than  that  arising  from  any  other  relation  (b).  There 
seems  to  have  been  also  in  Norton  v.  Rclly,  2  Eden  286,  the 
earliest  reported  case  of  this  class,  a  considerable  admixture  of 
actual  fraud  and  imposition. 

The  authority  of  Husjuenin  v.  Baseley,  14  Ves.  273,  as  to  this 
particular  kind  of  influence,  is  to  be  found  not  in  the  judgment, 
which  proceeds  on  the  ground  of  confidential  agency,  but  in  Sir 
S.  Itoinilly's  argument  in  reply,  to  which  repeated  judicial 
approval  has  given  a  weight  scarcely  if  at  all  inferior  to  that  of 
the  decision  itself. 

(a)  In  Lyon  v.  Home  the  evidence  conclusion  :    the  case  is  therefore 

appears  to  have  been  in  a  very  un-  more  curious  than  instructive, 

satisfactory  condition,  and  on  many  (6)  2  Giff.  269,  270. 
particulars  to  have  led  to  no  definite 
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It  may  perhaps  be  conveniently  observed  in  this  place  that 
trustees  have  no  business  to  make  themselves  partisans  as  ' 
between  their  cestuis  que  trust  in  case  of  differences  arising : 
and  if  they  put  any  pressure  on  one  cestui  que  trust  to  make  y 
him  concede  advantages  to  others,  though  without  obtaining 
any  personal  benefit  for  themselves,  they  are  considered  to  have 
committed  a  breach  of  trust  and  are  liable  to  pay  the  costs  of 
Retting  aside  the  arrangement  (a).  y 

The  semi-judicial  arguments  of  D'Aguesseau  which  have  been 
cited  on  this  head  in  our  courts  (CEuvres  cFApuesscau,  1.  284,  5.  514  ; 
6  Eq.  671),  were  both  in  testamentary  cases,  and  rested  partly  on  the 
policy  of  the  French  law  being  unfavourable  to  charitable  bequests 
generally,  as  u  inofficious  "  towards  the  natural  successors  :  the  follow- 
ing passage  from  the  case  of  the  Religieuscs  du  Saint-Sacrement  (voL  1. 
p.  295)  puts  this  in  a  striking  light  :— 

"  Ces  dispositions  universelles,  contraires  aux  droits  du  sang  et  de 
la  nature,  qui  tendent  a  frustrer  les  hentiers  d'une  succession  legitime, 
sont  en  elles-mSnies  peu  favorables  ;  non  que  ce  seul  moyen  soit  peut- 
utre  suffisant  pour  anuantir  un  tel  legs  :  mais  lorsqu  'il  est  soutenu 
par  les  circonstancesdu  fait  .  .  .  lorsqne  la  donation  est  immense, 
qu'elle  est  excessive,  qu'elle  renfenne  toute  la  succession  .  •  . 
dans  toutes  ces  circonstances  la  justice  a' eat  toujours  elevec  contre  ces 
actes  odieux  ;  elle  a  pris  les  h6ritiers  sous  sa  protection  ;  elle  a  casse* 
ces  donations  inofficieuses,  excessives  et  contraires  a  l'utilite* 
publique." 

We  have  seen  tliat  in  England,  on  the  contrary,  it  is  much  more 
difficult  to  dispute  a  bequest  than  a  gift  inter  vivos.  The  analogy  of 
these  cases  is  therefore  to  be  used  with  caution, 

4.  Circumstances  held  to  amount  to  proof  of  undue  influence,  Undue 
apart  from  any  continuing  relation.  without6 

fiduciary 

In  a  case  where  a  father  gave  security  for  the  amount  of  certain  relation, 
notes  believed  to  have  been  forged  by  his  son,  the  holders  giving  Securities 
him  to  understand  that  otherwise  the  son  would  be  prosecuted  by  pre8. 
for  the  felony,  the  agreement  was  set  aside,  as  well  on  the  ground  nxtt? :. 
that  the  father  acted  under  undue  pressure  and  was  not  a  free  Vt  Bayley. 
and  voluntary  agent,  as   because  the  agreement  was  in  itself 
illegal,  as  being  substantially  an  agreement  to  stifle  a  criminal 
prosecution  (b). 

(a)  Ellis  v.  Barker,  7  Ch.  104,  {b)  Williams  v.  Dayley,  L.  R.  1 

H.  L.  200  ;  cp.  p.  266  above. 
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In  IZlis  v.  Barker  (a)  the  plaintiff's  interest  under  a  will  was 
practically  dependent  as  to  part  of  its  value  on  his  being  accepted 
as  tenant  of  a  farm  the  testator  had  occupied  as  yearly  tenant. 
One  of  the  trustees  was  the  landlord's  steward,  and  in  order  to 
induce  the  plaintiff  to  carry  out  the  testator's  supposed  intentions 
of  providing  for  the  rest  of  the  family  he  persuaded  the  landlord 
not  to  accept  the  plaintiff  as  his  tenant  unless  he  would  make 
such  an  arrangement  with  the  rest  of  the  family  as  the  trustees 
thought  right  Under  this  pressure  the  arrangement  was 
executed :  it  was  practically  a  gift,  as  there  was  no  real  question 
as  to  the  rights  of  the  parties.  Afterwards  the  deeds  by  which 
it  was  made  were  set  aside  at  the  suit  of  the  plaintiff  and  the 
trustees  had  to  pay  the  costs. 

These  are  the  most  distinct  cases  we  have  met  with  of  a  trans- 
action being  set  aside  on  the  ground  of  undue  influence  specifically 
proved  to  have  been  used  to  procure  the  party's  consent  to  that 
particular  transaction  (b). 

Smiths.         In  Smith  v.  Kay  (c)  a  young  man  completely  under  the 
Kay*  influence  and  control  of  another  person  and  acting  under  that 

influence  had  been  induced  to  execute  securities  for  bills  which 
he  had  accepted  during  his  minority  without  any  independent 
legal  advice ;  and  the  securities  were  set  aside.  There  was  in 
this  case  evidence  of  actual  fraud ;  but  it  was  distinctly  affirmed 
that  the  decision  would  have  been  the  same  without  it,  it  being 
incumbent  on  persons  claiming  under  the  securities  to  give 
satisfactory  evidence  of  fair  dealing  (d). 

This  comes  very  near  to  the  peculiar  class  of  cases  with  which 
wo  shall  deal  presently. 

Other  Undue  influence  may  be  inferred  when  the  benefit  is  such  as 

c?™um"      the  taker  has  no  right  to  domand  [i.e.  no  natural  or  moral  claim] 

fromwhich  and  the  grantor  no  rational  motive  to  give  (c). 

undue 

influence 

inferred.          (a)  7  Ch.  104.  (d)  Pp.  761,  770.     The  securities 

(b)  Cp.  Ormet  v.  Beadel,  2  Giff.  given  were  for  an  amount  very  much 
166,  revd.  2  D.  F.  J.  333,  on  the  exceeding  the  whole  of  the  sums 
ground  that  the  agreement  had  really  advanced  and  the  interest 
afterwards   been  voluntarily  acted  upon  them  :  p.  778. 

upon  with  a  knowledge  of  all  the  {e)  Purccllx.  Macnamara,  14  Ves, 

facts.  91, 115. 

(c)  7  H,  L.  C.  750, 
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Inadequacy  of  the  consideration,  though  in  itself  not  decisive,  Aa  to 
may  be  an  important  element  in  the  conclusion  arrived  at  by  a  u^ler- 
court  of  equity  with  respect  to  a  contract  of  sale. 

The  general  rule  of  equity  in  this  matter  lias  been  thus  stated  General 
by  Lord  Westbury  ;  "  It  is  true  that  there  is  an  equity  which  J^jj^" 
may  be  founded  upon  gross  inadequacy  of  consideration.     But  it  has  of 
can  only  be  where  the  inadequacy  is  such  as  to  involve  the  con-  x^e{^° 
elusion  that  the  party  either  did  not  understand  what  ho  was 
about  or  was  the  victim  of  some  imposition"  (a). 

The  established  doctrine  is  that  mere  inadequacy  of  price  is  in* 
itself  of  no  more  weight  in  equity  than  at  law  (b).  It  is  evidence  ' 
of  fraud,  but  standing  alone,  by  no  means  conclusive  evidence  (c). ■ 
Even  when  coupled  with  an  incorrect  statement  of  the  con-j 
sideration  it  will  not  alone  be  enough  to  vitiate  a  sale  in  the! 
absence  of  any  fiduciary  relation  between  the  parties  (<T).         .J 

But  if  there  are  other  circumstances  tending  to  show  that  But  cou- 
tho  vendor  was  not   a   free  and  reasonable  agent,  the  fact  of  otherdx- 
the  sale  having  been  at  an  undervalue  may  be  a  material  element  cumstan- 
in  determining  the  Court  to  set  it  aside.     Thus  it  is  when  J^^ial 
one  member  of  a  testator's  family  conveys  his  interest  in  the  aa  evidence 
estate  to  others  for  an  inadequate  consideration,  and  it  is  doubt-  8^*  ^pn" 
ful  if  he  fully  understood  the  extent  of  his  rights  or  the  effect  of  freedom  of 
his  act  (e).     If  property  is  bought  at  an  inadequate  price  from  ^f^Jif 
an  uneducated  man  of  weak  mind  (/)  or  in  his  last  illness  (g),  who  ing. 
is  not  protected  by  independent  advice,  the  burden  of  proof  is  on 
the  purchaser  to  show  that  the  vendor  made  the  bargain  delibe- 
rately and  with  knowledge  of  all  the  circumstances.     Kay  more, 

(a)  Tennent  v.  Tennents,  L.  R.  2  of  it." 

Sc.  &  D.  6,  9.    For  a  modern  in-  (6)  Wood  v.  Abrty,  3  Mad*  417, 

stance  of  such  a  conclusion  being  423  ;  Peacock  v.  Evan*,  16  Ves.  512, 

actually  drawn  by  the  Court  from  a  517 ;  Stiltcell  v.   Wilkins,  Jac.  280, 

sale  at  a  gross  undervalue,  see  Rice.  282. 

v.  Gordon,  11  Beav.  265,  270  :  cp.  (c)   Coclcdl  v.   Taylor,  15  Beav. 

UnderhiU  v.  Horwood,  10  Ves.  at  103,115. 

p.   219  ;    Summers  v.   Griffiths,  35  {d)  Harrison  v.  Guest,  6  D.  M.  G. 

Beav.  27,  33,  and  the  earlier  dictum  424,  8  H.  L.  C.  481. 

there  referred  to  of  Lord  Thurlow  (e)  Sturge  v.   Sturge,    12   Beav. 

in  Gicynne  v.  Ifeaion  (1  Bro.  C.  C.  229 ;    cp.    Dunnage    v.     White,   I 

1,  9)  that  "to  set  aside  a  conveyance  Swanst.  137,  150. 

there  must  be  an  inequality  so  strong,  (/)  Longmate    v.  Ledger,   2  GifE 

gross,  and  manifest,  that  it  must  be  157,  163   (affirmed  on  appeal,   see 

impossible  to  state  it  to  a  man  of  4  D.  F.  J.  402). 

common  sense,  without  producing  (g)  Clark  v.  Malpas,  81  Beav,  80, 

an   exclamation  at  the  inequality  4  D.  F.  J.  401, 
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when  the  vendor  is  infirm  and  illiterate  and  employs  no  separate 
solicitor,  "  it  lies  on  the  purchaser  to  show  affirmatively  that  the. 
price  he  has  given  is  the  value/'  and  if  he  cannot  do  this  the  sale 
will  he  set  aside  at  the  suit  of  the  vendor  (a).  And  a  late  case-' 
in  the  Court  of  Appeal  was  decided  on  the  ground  that  "  if  a 
solicitor  and  mortgagee.. .ohtains  a  conveyance  [of  the  mortgaged 
property]  from  the  mortgagor,  and  the  mortgagor  is  a  man  in 
humhle  circumstances  without  any  legal  advice,  then  the  onus  of 
justifying  the  transaction,  and  showing  that  it  was  a  right  and 
fair  transaction,  is  thrown  upon  the  mortgagee"  (&). 

Similarly  if  a  purchase  is  made  at  an  inadequate  price  from 
vendors  in  great  distress,  and  without  any  professional  assistance 
hut  that  of  the  purchaser's  attorney,  "these  circumstances  are 
evidence  that  in  this  purchase  advantage  was  taken  of  the  dis- 
tress of  the  vendors,"  and  the  conveyance  will  be  set  aside  (c). 

"Equality      It  has  even  been  said  that  to  sustain  a  contract  of  sale  in 
the^oi^     equity  "  a  reasonable  degree  of  equality  between  the  contracting 
tracting      parties  "  is  required  (rZ).      But  such  a  dictum  can  be  accepted^ 
partiea.       onjv  ^  ^g  extent :  that  when  there  is  a  very  marked  inequa- 
lity between  the  parties  in  social  position  or  intelligence,  or  the 
transaction  arises  out  of  the  necessities  of  one  of  them  and  is  of 
such  a  nature  as  to  put  him  to  some  extent  in  the  power  of  the 
other,  a  Court  of  Equity  will  be  inclined  to  give  much  more 
weight  to  any  suspicious  circumstances  attending  the  formation  , 
of  the  contract,  and  will  be  much  more  exacting  in  its  demands 
for  a  satisfactory  explanation  of  them,  than  when  the  parties  are 
on  such  a  footing  as  to  be  presumably  of  equal  competence  to 
understand  and  protect  their  respective  interests  in  the  matter  in  ■ 
hand.     Compare  the  more  guarded  statement  in  Wood  v.  Abrey,' 

3  Mad.  at  p.  423  :  "  A  Court  of  Equity  will  inquire  whether  the 
parties  really  did  meet  on  equal  terms  :  and  if  it  be  found  that 
the  vendor  was  in  distressed  circumstances,  and  that  advantage 
was  taken  of  that  distress,  it  will  avoid  the  contract"     The  true 

(a)  Baker  v.  Monk,  33  Beav.  419,       Olden,  3  Eq.  461. 

4  D.  J.  S.  388,  391.  (c)  Wood  v.  Abrey,  3  Mad.  417, 
(6)  Lord  Hatherley,  C.  Prees  v.       424. 

Coke,  6  Ch.   645,  649  :    though  in  (rf)  Longmate  v.  Ledger,  2  Giff.  at 

general  there  is  no  rule  against  a  p.   163,  by  Stuart,  V.-C;  q>.  the 

mortgagee  buying  from  his  mort-  Bame  judged  remarks  in  £arrdt  v, 

gagor  ;  Knigfd  v.  Marjoribanks,  2  Hartley,  2  Eq.  at  p.  794. 
Mac.  &  Gr.  10 :   and  see  Ford  v. 
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doctrine  is  well  expressed  in  the  Indian  Contract  Act,  8.  25, 
expL  2.  "  An  agreement  to  which  the  consent  of  the  promisor 
is  freely  given  is  not  void  merely  because  the  consideration  is 
inadequate;  but  the  inadequacy  of  the  consideration  may  be 
taken  into  account  by  the  Court  in  determining  the  question 
whether  the  consent  of  the  promisor  was  freely  given."  A  sale 
made  by  a  person  of  inferior  station,  and  for  an  inadequate  price, 
was  upheld  by  the  Court  of  Appeal  in  Chancery,  and  ultimately 
by  the  House  of  Lords,  when  it  appeared  by  the  evidence  that 
the  vendor  had  entered  into  the  transaction  deliberately,  and  had 
deliberately  chosen  not  to  take  independent  professional  advice  (a). 

It  is  not  so  clear  however  that  a  degree  of  inadequacy  of  Can  speed- 
consideration  which  does  not  amount  to  evidence  of  fraud.  &c.  £c  P61"" 

formance 
such  as  to  be  a  ground  for  avoiding  the  contract  may  not  yet  be  be  refused 

a  sufficient  ground  for  refusing  specific   performance.      The on  ^   . 
general  rule  as  to  granting  specific  performance,  so  far  as  it  undervalue 
bears  on  this  point,  is  that  the  Court  has  a  discretion  not  to  9^m&^ 
direct  a  specific  performance  in  cases  where  it  would  be  highly 
unreasonable  to  do  so:  it  is  also  said  that  one  cannot  define 
beforehand   what  shall  bo   considered   unreasonable   (6).     On 
principle  it  might  perhaps  be  doubted  whether  it  should  over  bo 
considered  unreasonable  to  make  a  man  perform  that  which  he 
has  the  present  means  of  performing,  and  which  with  his  eyes 
open  he  has  bound  himself  to  perform  by  a  contract  valid  in 
law.     And  it  is  said  in   Watson  v.  Marston  that  the  Court, 
"must  be  satisfied  that  the  agreement  would  not  have  been  f 
entered  into  if  its  true  effect  had  been  understood. "     Possibly*; 
this  may  be   considered  to   overrule   earlier  decisions  which 
certainly  do  furnish  authority  for  refusing  a  specific  performance 
simply  on  the  ground  of  the  apparent  hardship  of  the  contract. 
Lut  without  entering  on  this  general  question,  which  would  lead 
us  too  far,  we  have  now  to  examine  whether  inadequacy  of  con- 
sideration, not  being  such  as  to  make  the  validity  of  the  contract 
doubtfid  (c),  is  regarded  as  making  the  perfonnance  of  it  highly 

(a)  Harrison  v.  Guest,  6  D.  M.  G.  that  it  is  not  valid,  has  always  been 
424,  8  H.  L.  0.  481,  cp.  Jtosher  v.  held  a  sufficient  ground  for  refusing 
Williams,  20  Eq.  210.  specific  performance.    Probably  this 

(b)  See  Watson  v.  Marston,  4  arose  from  the  habit  or  etiquette  by 
D.  M.  G.  230,  239,  240,  and  dicta  which  courts  of  equity,  down  to 
there  referred  to.  recent  times,  never  decided  a  legal 

(c)  Doubt  as  to  the  validity  of  point  when  they  could  help  it. 
the  contract,  short  of  the  conclusion 
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unreasonable  within  the  meaning  of  the  above  rule :  and  for 
this  purpose  we  assume  the  generality  of  the  rule  not  to  be 
affected  by  anything  that  was  said  in  Watson  v.  Mardon. 


Conflicting  The  authorities  are  so  conflicting  that  the  best  course  seems 
authorities  to  be  to  set  them  against  one  another  and  leave  the  matter  to 
the  readers  judgment.  Our  own  impression  is  that  the  opinion 
to  which  Lord  Eldon  at  least  inclined,  and  which  was  expressed 
by  Lord  St.  Leonards  and  Lord  Romilly,  is  on  the  whole  the 
better  supported  and  the  more  likely  to  be  upheld  whenever 
the  point  comes  before  a  Court  of  final  appeal 


In  favour  of  treating  inads- 
quaey  of  consideration  as  a 
ground  for  refusing  specific  per- 
formance. 

Young  v.  Clark,  Pre.  Ch.  538. 

Savile  v.  SaviU,  1  P.  Wins.  745. 

Underwood  v.  Hitckcox,  1  Ves. 
Sr.  279. 

Other  cases  of  the  early  part  of 
the  18th  century  cited  from  MS. 
in  Howell  v.  George,  1  Mad. 
p.  9,  note  (Z). 

Day  v.  Newman,  2  Cox  77,  see 
p.  80,  and  ad  fin. :  the  case  was 
of  a  sale  at  a  great  over-value 
(nearly  double  the  real  value), 
and  there  were  cross  suits  for 
specific  performance  and  for  re- 
scission. There  was  nothing  to 
show  fraud,  but  it  was  considered 
"  too  hard  a  bargain  for  the  Court 
to  assist  in."  Both  bills  were 
dismissed. 

White  v.  Damon,  7  Ves.  30, 
before  Lord  Rosslyn. 

In  Wedgwood  v.  Adams,  6 
Beav.  GOO,  606,  specific  perform- 
ance was  not  enforced  against 
trustees  for  sale,  when  the  con- 
tract (as  the  Court  inclined  to 


Contra. 


Collier  v.  Brown,  1  Cox  42a 


Anon,  cited  in  Mortimer  v. 
Capper,  1  Bro.  C.  C.  158 :  (sale  of 
an  allotment  to  be  made  by  In- 
closure  Commissioners;  value  un- 
ascertained at  date  of  contract). 


White  v.  Damon,  7  Ves.  30, 34, 
on  re-hearing  before  Lord  Eldon 
(but  limited  to  sales  by  auction). 

Coles  v.  Trecothick,  9  Ves.  234. 
246,  per  Lord  Eldon  :  "  unless} 
the  inadequacy  of  price  is  such  | 
as  shocks    the    conscience,  and1? 


amounts  in  itself  to  conclusive 
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think,  but  with  some  doubt 
whether  such  could  have  been 
the  real  intention  of  the  parties), 
bound  them  personally  to  ex- 
onerate the  estate  from  incum- 
brances, and  it  was  doubtful 
whether  these  did  not  exceed  the 
amount  of  the  purchase-money. 
But  this  was  not  like  the  ordinary 
case  of  an  agreement  between  a 
purchaser  and  a  vendor  in  his 
own  right,  since  the  trustees 
undertook  a  personal  risk  without 
even  the  chance  of  any  personal 
advantage. 

Faint  v.  Brown,  before  Lord 
Hardwicke,  cited  2  Ves.  Sr.  307, 
and  referred  to  by  Lord  Lang- 
dale  in  Wedgwood  v.  Adams,  was 
a  peculiar  case :  the  hardship  was 
not  in  any  inadequacy  of  the 
purchase-money,  but  in  the  fact 
that  the  vendor  would  lose  half 
of  it  by  the  condition  on  which 
he  was  entitled  to  the  property. 

In  Falcke  v.  Gray,  4  Drew.  651, 
there  was  something  beyond  mere 
inadequacy  :  the  agreement  was 
for  a  purchase  at  a  valuation,  and 
there  was  no  valuation  by  a  com- 
petent person.  V.-C.  Kindersley 
however  expressed  a  distinct 
opinion  that  specific  performance 
ought  to  be  refused  on  the  mere 
ground  of  inadequacy,  even  if 
there  were  none  other,  relying 
chiefly  on  White  v.  Damon  and 
Day  v.  Newman. 

He  referred  also  to  Vaughan  v, 
Thomas,  1  Bro.  CO.  556  (a  not 
very  intelligibly  reported  case, 
where  the  agreement  was  for  the 
re-purchase  of  an  annuity:  the 
statement  of  the  facts  raises  some 
suspicion  of  fraud)  : — to  Heath* 


and  decisive  evidence  of  fraud  in 
the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a 
specific  performance." 


Wettern  v.  Riusdl,  3  Ves.  &  B. 
187, 193. 

BoreU  v.   Dunn,  2  Ha.  440) 
450,  per  Wigram,  V.-C. 


Abbott  v.  Sworder,  4  De  O.  & 
Sm.  448,  461  :  per  Lord  St. 
Leonards, "  the  undervalue  must 
be  such  as  to  shock  the  con- 
science "  [i.e.  as  to  be  sufficient 
evidence  of  fraud,  cp.  LordEldon's 
dictum  supra.] 

Haywood  v.  Copt,  25  Beav. 
140,  153, 


I 
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cote  v.  Paignon,  2  Bro.  C.C.  167; 

(but  this  and  other  cases  there 

cited  in  the  reporter's  notes  prove 

too  much,  for  they  are  authorities 

not    for    refusing    specific    per- 
.  formance,  but  for  actually  setting 

aside  agreements  on  the  ground 

of  undervalue  alone,  which  we 

have   seen   is    contrary  to   the 

modern  law)  : — and  to  Kien  v. 

Stukeley,  1  Bro.  P.C.  191,  where 

specific  performance  was  refused 

by  the  House  of  Lords,  reversing 

the  decree  of  the  Exchequer  in 

equity  (but  on  another  ground, 

the  question  of  value  being  "a 

very  doubtful  point  among  the 

Lords,"  S.  C.  Gilb.   155,    nom. 
.  Keen  v.  Stuckely). 

The  decisions  in  Cost  ig  an  v. 

Hostler,  2  Sch.  &  L.   160,  and 

Ilowell    v.    George,    1    Mad.    1 

(though  the    dicta    go  farther), 

show  only  that  a  man  who  has 

contracted  to  dispose  of  a  greater 

interest  than  he  has  will  not  bo 

compelled  to  complete  his  title  by 

purchase  in  order  to  perform  the 

contract 

Con-  To  enable  tlic  reader  to  make  a  comparison  which  may  be  of 

llw^to  8ome  intcrest»  we  subjoin  a  brief  notice  of  the  provisions  of  the 

Bales  at  principal  Continental  Codes  as  to  the  effect  of  inadequacy  of 

value?  consideration  on  a  sale. 

Civil  law.  The  Continental  enactments  are  derived  from  the  rule  of  Roman  law, 
namely  that  a  sale  for  less  than  half  the  true  value  maybe  set  aside  in 
favour  of  the  seller  unless  the  purchaser  elects  to  make  up  the 
deficiency  in  the  purchase-money  :  Cod.  4. 44.  de  resc  vend.  2. "  Iten 
maioris  pretii  si  tuvel  pater  tuus  minoris  pretii  distraxerit,  humanum 
est  ut  vel  pretium  tercstituenteenitoribusfundumvenditumrecipias, 
vel,  si  cintor  clegerit,  quod  deest  iusto  prutio  recipias.  Minus  autcin 
pretium  esse  videtur,  si  nee  dimidia  pars  veri  pretii  soluta  sit."  A 
less  undervalue  was  not  of  itself  a  sufficient  ground  :  C.  eod.  tit.  8, 
15.    The  old  French  law  adhered  to  this  rule  :  Pothier,  Obi.  §  33, 


FOREIGN  CODB8  ON  UNDERVALUE.  525 

"  On  estime  commandment  toiorme  la  16sion  qui  excede  la  moitio*  da  Old 
juste  prix."  id.  Coiitr.  de  Vente,  §  330, sqq.   Pothier  however  goes  oii\^rench 
to  say  that  this  does  not  apply  to  sales  of  reversionary  interests  \ 
(contrat  de  vente  de  droits  successifs)  nor  to  other  speculative  contracts  J 
(contrats  aleatoires),  on  account  of  the  difficulty  of  fixing  the  true  f 
value  ;  nor  to  sales  of  moveable  property  :  cp.  id.  de  V^nte,  §  341.  Thus  ■ 
the  rule  and  the  exception,  as  touching  immoveable  property,  were  1 
just  the  reverse  of  our  own  law  as  it  stood  before  1868.    The  modernjbode  Civil. 
French  code  fixes  the  undervalue  for  which  a  sale  (of  immoveable 
property  only)  may  be  set  aside  at  7-12ths.    It  adds  this  important1! 
limitation,  that  a  general  presumption  of  undervalue  must  be  raised; 
by  the  circumstances  alleged  on  behalf  of  the  seller  before  evidence  { 
of  the  actual  existence  and  amount  of  the  inadequacy  can  be  admitted,  j 
There  are  also  certain  precautions  as  to  the  kind  of  proof  to  be 
allowed.    If  undervalue  to  the  prescribed  extent  is  established  the 
buyer  has  the  option  of  submitting  to  a  rescission  of  the  sale  or  paying 
up  the  difference.    (Code  Civ.  1674-1685.)    Nothing  is  said  about 
sales  of  reversionary  interests,  bat  it  has  been  decided  in  accordance 
with  the  older  law  that  the  section  does  not  apply  to  them  :  Codes 
Annotes,  1.798.    "  Ne  sont  pas  sujettes  a  la  rescision  pour  16sion  les 
ventes  suivantes    .    .    .  [inter  alia]    La  vente  de  droits  successifs, 
encore  qu'elle  soit  faite  a  un  6tranger."    And  the  provision  applies 
in  favour  of  the  seller  only  (art.  1683).    Any  waiver  of  the  seller's 
possible  rights  on  this  score,  however  express,  is  inoperative  (1674). 
There  are  exceptional  provisions  for  the  case  of  u  partage  fait  par 
l'ascendant"  (1079)  and  in  favour  of  minors  (1305,  sqq). 

The  provisions  of  the  Italian  Code  are  in  substance  the  same  as  those  Italian 
of  the  Code  Napoldon  (Codicc  Civile,  1529-1537).  Code. 

The  provisions  of  the  Prussian  Code — Allgeni.  Landrecht,  part  I.  Prussian 
Tit.  II.  §§  58,  59  ("Von  der  Verletzung  Uber  die  Hame")— are  Code." 
substantially  as  follows. 

The  objection  that  the  purchase-money  is  disproportionate  to  the 
value  of  the  thing  sold  does  not  of  itself  suffice  to  avoid  the  contract. 

"But  if  the  disproportion  is  so  great  that  the  purchase-money 
exceeds  double  the  value  of  the  thing  sold,  then  this  raises  a  legal 
presumption  (rechtliche  Vermuthung),  of  which  the  buyer  may  take 
advantage,  of  an  error  such  as  to  avoid  the  contract." 

The  buyer  may  by  his  contract  waive  the  benefit  of  these  pro- 
visions (§  65) ;  and  the  seller  cannot  in  any  case  dispute  the  contract  ' 
on  the  ground  of  undervalue. 

The  reason  of  tliis  appears  to  be  that  the  judicial  presumption  is 
not  of  fraud,  but  of  error,  and  that  the  vendor  cannot  be  presumed  to 
be  in  error  as  to  the  value  of  his  own  property. 
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Austrian 
Code. 


Observa- 
tions and 
summary. 


The  Austrian  Code  (§§  934,  935),  following  the  extended  interpre- 
tation of  the  Roman  rule  sanctioned  by  the  prevailing  modern 
opinion  in  Germany,  see  Vangerow,  Fand.  §  611  (3.326),  enacts 
that  inadequacy  of  consideration  to  the  extent  of  more  than  one  half 
in  any  bilateral  contract  gives  the  party  injured  a  right  to  call  upon 
the  other  to  make  up  the  deficiency  or  rescind  the  contract  at  that 
other's  option.  This  right  may  be  waived  beforehand,  and  the  rule 
does  not  apply  to  judicial  sales  by  auction. 

Thus  the  French  Code  follows  the  rule  of  the  Roman  law,  giving 
the  remedy  to  the  seller  only,  but  adds  a  qualifying  rule  of  evidence 
which  limits  the  remedy  to  cases  where  there  is  some  ground  of  sus- 
picion besides  the  undervalue  itself.  The  Prussian  Code  reverses  the 
civil  law  by  giving  the  remedy  only  to  the  buyer,  and  the  Austrian 
Code  extends  it  to  both  parties,  and  to  every  kind  of  contract  for 
valuable  consideration.  These  discrepancies  seem  to  favour  the  con- 
clusion that  the  course  our  own  law  has  always  taken  with  respect 
to  property  in  possession,  and  now  takes  (since  the  Act  31  Vict  c.  4) 
with  respect  to  property  in  reversion,  is  on  the  whole  the  wisest 
It  is  worth  while  to  observe  that  the  recent  Civil  Code  of  Lower 
Canada  has  altered  the  law  of  that  province  in  the  same  direction, 
and  declares  without  exception  that  persons  of  full  age  "  are  not 
entitled  to  relief  from  their  contracts  for  cause  of  lesion  only  "  (§  1012). 
On  the  other  hand  the  question  was  considered  in  framing  the  Italian 
Code,  and  the  rule  of  the  civil  law  was  deliberately  adhered  to 
(Mazzoni,  Diritto  Civile  Italiano,  3.357). 

The  different  enactments  we  have  mentioned  may  be  thus  recapitu- 
lated :— 


Nature  of  property. 

Moveable  or  In  possession 

immoveable  or  reversion. 


Extent  of 
inadequacy 
of  considera- 
tion giving  To  which 
rig^ht  of  re-  party, 
scissioa. 


English  Law.    No  distinction.  ( In  possession.      None. 

( In  reversion.  (Before  1868) 
Any. 
(Since  1868) 
None. 
French  Code    Immoveable      /  In  possession.       7-12ths 
and  decisions    only.  (coupled  with 

thereon  (fol-  j  circumstances 

lowed  by  \  ofpresump- 

Italian  Code).  tion). 

\  In  reversion.       None. 


Seller. 


Seller. 
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Prussian  Code. 
Austrian  Code. 


Nature  of  property. 

No  distinction. 
No  distinction. 


Extent  of 
inadequacy 
of  considera- 
tion giving 
right  of  re- 
scission. 

Over  1-2. 
Over  1-2. 


To  which 
party. 

Buyer. 

Either 
party 
in  any 
contract 
for  valu- 
able con- 
sidera- 
tion. 


But  we  have  still  to  deal  with  an  important  exceptional  class  Excep- 
of  cases.     That  which  may  havo  been  a  discretionary  inference  Jj£^0f 
when  the  discretion  of  courts  of  equity  was  larger  than  it  now  is  expectant 
has  in  these  cases  become  a  settled  presumption,  so  that  fraud,  ^™. 
or  rather  undue  influence,  is  "  presumed  from  the  circumstances  doners, 
and  condition  of  the  parties  contracting  "  (a).     The  term  fraud 
is  indeed  of  common  occurrence  both  in  the  earlier  (a)  and  in 
the  later  authorities :  but  "  fraud  does  not  hero  mean  deceit  or 
circumvention ;  it  means  an  unconscientious  use  of  the  power 
arising  out  of  these  circumstances  and  conditions'9  (h)[:  and  this! 
does  not  come  within  the  proper  meaning  of  fraud,  which  is  a  7 
misrepresentation  (whether  by  untrue  assertion,  suppression  of  \ 
truth,  or  conduct)  made  with  the  intent  of  creating  a  particular    J 
wrong  belief  in  the  mind  of  the  party  defrauded.     Perhaps  tho  J 
best  word  to  use  would  be  imposition,  as  a  sort  of  middlo  term 
between  fraud,  to  which  it  comes  near  in  popular  language,  and 
compulsion,  which  it  suggests  by  its  etymology. 

The  class  of  persons  in  dealing  with  whose  contracts  the  Court 
of  Chancery  has  thus  gone  beyond  its  general  principles  are  thoso 
who  stand,  in  the  words  of  the  Master  of  the  Kolls,  "in  that 
peculiar  position  of  reversioner  or  remainderman  which  is  oddly 
enough  described  as  an  expectant  heir.  This  phrase  is  used,  not 
in  its  literal  meaning^  but  as  including  every  one  who  has  either  a 


(a\  Lord  Hardwicke  in  Chester' 
field  v.  Janssen,  2  Ves,  Sr.  at  p.  155, 
classifies  this  in  general  terms  as 
"  a  third  kind  of  fraud  : "  he,  pro- 
ceeds (at  p.  157)  to  make  a  separate 
head  of  catching  bargains,  as  "mixed 
cases,  compounded  of  all  or  several 


species  of  fraud  :n  but  the  phrase 
as  to  presumption  is  almost  literally 
repeated,  and  it  is  obvious  that  these 
cases  really  come  under  his  third 
head. 

(b)  Per  Lord  Selborne,  Earl  of 
Aylesford  v.  Morris,  8  Ch.  484, 49i. 
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vested  remainder  or  a  contingent  remainder  in  a  family  property, 
including  a  remainder  in  a  portion  as  well  as  a  remainder  in  an 
estate,  and  every  one  who  has  the  hope  of  succession  to  the 
property  of  an  ancestor — either  by  reason  of  his  being  the  heir 
apparent  or  presumptive,  or  by  reason  merely  of  the  expectation 
of  a  devise  or  bequest  on  account  of  the  supposed  or  presumed 
affection  of  his  ancestor  or  relative.  More  than  this,  the  doctrine 
as  to  expectant  heirs  has  been  extended  to  all  reversioners  and 
remaindermen,  as  appears  from  Tottenham  v.  Emmet  (a)  and 
Earl  of  Aylesford  v.  Morris  (&).  So  that  the  doctrine  not  only 
includes  the  class  I  have  mentioned,  who  in  some  popular  sense 
might  be  called  expectant  heirs,  but  also  all  remaindermen  and 
reversioners  "  (c). 

The  recent  Act  31  Vict.  c.  4  has  modified  the  practice  of  the 
Court  of  Chancery  less  than  might  be  supposed  :  it  is  therefore 
necessary  to  give  in  the  first  place  a  connected  view  of  the  whole 
doctrine  as  it  formerly  stood.  It  was  considered  that  persons 
raising  money  on  their  expectancies  were  at  such  a  disadvantage 
as  to  be  peculiarly  exposed  to  imposition  and  fraud,  and  to 
require  an  extraordinary  degree  of  protection  (d) :  and  it  was  also 
thought  right  to  discourage  such  dealings  on  a  general  ground  of 
public  policy,  as  tending  to  the  ruin  of  families  (e)  and  in  most 
cases  involving  "a  sort  of  indirect  fraud  upon  the  heads  of 
families  from  whom  these  transactions  are  concealed  "  (/). 

3.  Evasion      Moreover,  laws  against  usury  were  in  f orco  at  the  time  when 

ll^"^     courts  of  equity  began  to  give  relief  against  these  "  catching 

bargains  "  as  they  are  called  (g) ;  any  transactions  which  looked 


Motives 
for  excep- 
tional 
treatment : 
1.  Pre- 
sumption 
of  fraud. 


2.  Public 
policy  as 
to  wel- 
fare of 
families. 


(a)  14  W.  R.  8. 
(6)  8  Ch.  484. 

(c)  Beynon  v.  Cook,  10  Ch.  891,  n. 

(d)  "  A  degree  of  protection  ap- 
proaching nearly  to  an  incapacity 
to  bind  themselves  by  any  con- 
tract : "  Sir  W.  Grant  in  Peacock  v. 
Evans,  16  Ves.  at  p.  514. 

(e)  TwislcUm  v.  Griffith,  1  P.  Wms. 
at  p.  812  ;  Cole  v.  Gibbons,  3  P. 
Wms.  at  p.  293;  Chesterfield  v. 
Janssen,  2  Ves.  Sr.  at  p.  158. 

(/)  Per  Lord  Selborne,  Earl  of 
Aylesford  v.  Morris,  8  Ch.  484,  492; 
Chesterfield  v.  Janssen,  2  Ves.  Sr. 
124, 167. 

{(/)    In    Wiseman    v.    Bcakc,    2 


Vera.  121,  it  appears  from  the 
statement  of  the  facts  that  twenty 
years  or  thereabouts  after  the  Re- 
storation this  jurisdiction  was  re- 
garded as  a  novelty :  for  the 
defendant's  testator  "understanding 
that  the  Chancery  began  to  relieve 
against  such  bargains  "  took  certain 
steps  to  make  himself  safe,  but 
without  success,  the  Court  pro- 
nouncing them  "  a  contrivance  only 
to  double  hatch  the  cheat.'1  But 
in  Ardglasse  v.  Muschamp,  1  Vern. 
238,  it  is  said  that  many  precedents 
from  Lord  Bacon's,  Lord  Ellesmere's, 
and  Lord  Coventry's  times  were  pro- 
duced. 
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like  an  evasion  of  those  laws  were  very  narrowly  watched,  and  it 
may  be  surmised  that  when  they  could  not  be  brought 
within  the  scope  of  the  statutes  the  Courts  felt  justified  in 
being  astute  to  defeat  them  on  any  other  grounds  that  could  be 
discovered  (a). 

The  doctrine  which  was  at  first  introduced  for  the  protection  Extension 
of  expectant  heirs  was  in  course  of  time  extended  to  all  dealings  ^wJJL 
whatever  with  reversionary  interests.     In  its  finally  developed 
form  it  had  two  branches : — 

1.  As  to  reversionary  interests,  whether  the  reversioner  were 
also  an  expectant  heir  or  not : 

a.  The  rule  of  law  that  the  vendor  might  avoid  the  sale  for 
undervalue  alone : 

b.  The  rule  of  evidence  that  the  burden  of  proof  was  on  the 
purchaser  to  show  that  he  gave  the  full  value. 

It  is  this  part  of  the  doctrine  that  is  changed  by  the  Act 
31  Vict.  c.  4. 

2.  As  to  "catching  bargains"  with  expectant  heirs  and  re- 
maindermen or  reversioners  in  similar  circumstances,  i.e.  bargains 
made  in  substance  on  the  credit  of  their  expectations,  whether 
the  property  in  expectancy  or  reversion  be  ostensibly  the  subject- 
matter  of  the  transaction  or  not  (b) : 

The  rule  of  evidence  that  the  burden  of  proof  lies  on  the  other 
contracting  party  to  show  that  the  transaction  was  a  fair  one. 
We  use  the  present  tense,  for  neither  the  last  mentioned  Act 
nor  the  repeal  of  the  usury  laws,  as  we  shall  see  presently,  has 
made  any  change  in  this  respect. 

The  part  of  the  doctrine  which  is  abrogated  was  intimately 
connected  both  in  principle  and  in  practice  with  that  which 
remains ;  and  it  seems  still  advisable  to  give  some  account  of  the 
manner  in  which  it  was  applied. 

In  the  leading  case  of  Earl  of  Aldborough  v.  Trye,  7  C1.&  F.  436,  the  Former 

general  rule  above  stated,  which  had  been  very  broadly  asserted  in  doctrine  as 

to  sales 

(a)  The  reports  of  the  cases  on  the  policy  of  the  Court.     On  the 

this  head  anterior  to  Chesterfield  v.  gradual  extension  of    the  remedy 

Janssen  are  unfortunately  so  meagre  cp.  the  remarks  of  Burnett,  J.  in 

that    it    is    difficult    to    ascertain  Chesterfield  v.  Janssen,  2  Yes.  Sr.  at 

whether    they   proceeded    on    any  p.  145. 

uniform  principle.    But  the  motives  (b)  Earl  of  Aylesford  v.  Morris, 

above  alleged  seem  on  the  whole  to  8  Ch.  at  p.  497. 
have  been  those  which  determined 
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of  rever-     earlier  cases  (a),  notably  in  QowUmd  v.  Be  Faria,  17  Ves.  SO,  24, 
sionary       was  confirmed :  and  it  was  farther  settled  that  the  full  value  which 
the  purchaser  of  a  reversionary  interest  was  bound  to  show  that  he 
had  given  was  not  the  actuarial  value  (b),  i.e.  the  value  sjb  calculated^ 
by  an  actuary  from  the  tables,  but  the  fair  market  price  at  the  time  J 
of  the  sale  (which  would  generally  be  less  than  the  actuarial  value),  j 
On  this  last  principle  sales  by  auction  were  treated  with  more  favour 
than  sales  by  private  contract :  for  a  sale  by  auction  was  of  itself  prima 
facie  evidence  of  the  market  price  :  Shelly  v.  Nash,  2  Mad.  232,  236  : 
but  this  might  be  rebutted  by  other  circumstances,  e.g.  the  sale  being 
without  reserve  and  the  bidders  knowing  of  the  vendor  s  distress  : 
Fox  v.  Wright,  6  Mad.  111.    There  was  no  fixed  rule  that  a  sale  of  a 
reversion  must  be  by  auction  (Edwards  v.  Burt,  2  D.M.Q.  55  ;  Lord^, 
v.  Jejflcins,  35  Beav.  7, 16  ),  but  in  practice  a  purchaser  was  hardly 
safe  in  buying  otherwise  (Foster  v.  Roberts,  29  Beav.  at  p.  471). 

Generally  it  was  the  purchaser's  duty  to  preserve  abundant  evidence 
of  the  full  value  having  been  given  (Salter  v.  Bradshaw,  26  Beav. 
161, 164) ;  nor  was  he  relieved  from  this  burden  of  proof  by  any  diffi- 
culty of  ascertaining  the  true  value,  whether  caused  by  the  property 
being  in  fact  unmarketable,  or  by  the  interest  disposed  of  depending 
on  a  complex  or  speculative  contingency,  such  as  the  death  without 
issue  of  a  particular  living  person.  In  the  former  case  evidence  had 
to  be  procured  from  experts  (i.e.  auctioneers  rather  than  actuaries) 
that  the  price  given  was  the  best  that  could  be  got :  Tyntt  v.  Hodge, 
2  H.  &  M.  287,  298.  In  cases  of  the  latter  kind  the  uncertainty  of  the 
risk  did  not  prevent  the  Court  from  interfering  :  Bowes  v.  Heaps,  3 
Yes.  and  B.  117  :  an  inquiry  might  be  directed,  Boothby  v.  Boothhy, 
1  Mac.  &  Q.  604 :  nor  could  the  purchaser  merely  by  showing  that  the 
value  he  gave  was  substantial  throw  back  upon  the  vendor  the  bur- 
den of  proving  it  inadequate,  Talbot  v.  Staniforth,  1  J.  &  H.  484, 504  ; 
nor  was  the  rule  relaxed  even  where  it  appeared  to  the  Court  im- 
possible to  ascertain  the  real  value  :  Benyon  v.  Fitch,  35  Beav.  570, 
575.  There  were  indeed  earlier  dicta  against  setting  a  value  on 
complex  contingencies  (Baker  v.  Bent,  1  Kuss.  &  M.  224, 229 ;  cp.  as  to 
this,  and  also  as  to  the  distinction  between  market  value  and  actuarial 
value,  Lord  Eldon's  remark  in  Low  v.  Barchard,  8  Yes.  at  p.  136  : 
and  see  35  Beav.  11).  But  if  the  purchaser  had  bought  at  the  vendor's 
own  valuation  of  the  corpus  of  the  property,  he  was  not  bound  in  the 
absence  of  evidence  the  other  way  to  show  that  it  was  not  too  low  : 
Perfect  v.  Lane,  3  D.F.J.  369,377, 
The  doctrine  applied  to  reversionary  life  interests  as  well  as  to  rever- 

(a)  Contra  Moth  v.  Atwood,  5  Yes.  tuarial "  standard    in    Gowland  v. 

845 ;  but  this  appears  to  have  been  Be  Faria   was    explained    by  the 

a  solitary  exception.  fact  that   in  that   case    no  other 

(6)  The  adoption    of    the    "ac-  evidence  was  offered. 


BALES  OF  REVERSIONS.     •  531 

sions  in  capital  (Edwards  v.  Burt,  2  D.M.G.  55) ;  to  the  sale  of  a 
reversionary  interest  coupled  with  an  interest  in  possession,  (Datis  v. 
Duke  of  Marlborough,  2  Swanat  108,  154,  Nesbilt  v.  Berridge,  32  Beav. 
£80,  286)  (a) ;  to  dealings  with  personal  property,  in  a  mixed  fund 
with  real  property  (Edioards  v.  Browne,  2  Coll.  100),  or  alone  (Foster 
v.  Roberts,  29  Beav.  467) ;  and  to  leases  (Grosvenor  v.  Slxerratt,  28 
Beav.  659,  664)  and  charges  on  reversionary  interests  as  well  as  to 
sales  (Darns  v.  Duke  of  Marlborough ;  Bromley  v.  Smith,  26  Beav. 
644  ;  Benyon  v.  Fitch,  35  Beav.  570).  Proof  that  the  vendor  was  of 
mature  age  and  fully  understood  what  he  was  doing  made  no  differ- 
ence, nor  was  he  bound  to  show  that  he  was  in  any  distress  at  the  time 
of  the  sale  :  Bromley  v.  Smith. 

The  presumption  originally  thought  to  arise  from  transactions  of 
this  kind  had  in  fact  become  transformed  into  an  inflexible  rule  of 
law :  and  the  consistent  application  of  the  rule  made  it  well  nigh 
impossible  to  deal  with  reversionary  interests  at  all.  The  modern  cases 
almost  look  as  if  the  Court,  finding  it  too  late  to  shake  off  the  doctrine, , 
had  sought  to  call  the  attention  of  the  legislature  to  its  inconvenience 
by  extreme  instances.  Sales  were  set  aside  after  the  lapse  of  such  a 
length  of  time  as  19  years  (St.  Alban  v.  Harding,  27  Beav.  11)  and 
even  40  years  (Salter  v.  Bradshaw,  26  Beav.  161).  A  sub-purchaser 
who  bought  at  a  considerably  advanced  price  was  held  by  this  alone 
to  have  notice  of  the  first  sale  having  been  at  an  undervalue  (Nesbitt 
v.  Berridge,  32  Beav.  280).  In  one  case  where  the  price  paid  was  £200, 
and  the  true  value  as  estimated  by  the  Court  £238,  the  sale  was  set 
aside  on  the  ground  of  this  undervalue,  though  the  question  was  only 
incidentally  raised  and  the  plaintiff's  case  failed  on  all  other  points 
(Jones  v.  RicketU,  31  Beav.  130).  A  general  view  of  the  doctrine 
is  given  by  Lord  Selborne  in  Ayksford  v.  Morris,  8  Ch.  at  pp.  489-92  : 
and  remarks  on  the  policy  of  the  rule  as  to  reversions  are  to  be  found 
in  Bromley  v.  Smith,  26  Beav.  at  p.  665,  and  Webster  v.  Cook,  2  Ch.  at  pp. 
544,  ft.,  546,  as  well  as  in  some  other  of  the  authorities  already  cited. 

Finally  Parliament  found  it  necessary  to  interfere,  and  by  Act  to 
the  "Act  to  amend  the  law  relating  to  sales  of  reversions/'  31  J?"^ 
Vict.  c.  4,  (7th  December,  1867),  it  was  enacted  (s.  1)  that  no  relating  to 
purchase  (defined  by  8.  2  to  include  every  contract  &c,  by  which  8ale8  °* 
a  beneficial  interest  in  property  may  be  acquired),  made  bona  81  Vict 
fide  and  without  fraud  or  unfair  dealing  of  any  reversionary a  *• 
interest  in  real  or  personal  estate,  should  after  January  1,  1868, 
(s.  3)  be  opened  or  set  aside  merely  on  the  ground  of  undervalue. 
Subject  only  to  a  saving  of  pending  suits  (s.  3)  this  Act  is  retro- 
fa)  S.  c.  4  D.  J.  S.  45,  but  no  appeal  on  this  point. 
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Limited 
effect  of 
the  Act 


spective,  and  this  is  the  more  remarkable  inasmuch  as  the  right 
taken  away  by  it  from  any  vendor  of  a  reversion  who  might 
otherwise  have  set  aside  the  sale  on  the  ground  of  undervalue 
alone  was  (as  in  the  case  of  a  sale  voidable  on  any  other  ground) 
not  a  mere  right  of  suit,  but  an  interest  which  was  transmissible 
by  descent  or  devise  (a). 

The  Act  is  carefully  limited  to  its  special  object  of  putting  an 
end  to  the  arbitrary  rule  of  equity  which  was  an  impediment  to 
fair  and  reasonable  as  well  as  to  unconscionable  bargains.  It 
leaves  undervalue  still  a  material  element  in  cases  in  which  it  is 
not  the  sole  equitable  ground  for  relief  (b). 


It  had  already  been  decided  in  Croft  v.  Graliam  (c)  that  the 
repeal  of  the  usury  laws  (d)  did  not  alter  the  general  rules  of  the 


General 

roles  of 

equity 

as  to  Court  of  Chancery  as  to  dealings  with  expectant  heirs.     This 

r*™j£|JS   decision  was  followed  in  Miller  v.  Cook  (e)  and  adhered  to  in 

unaffected.  Tyler  v.  Yates  (/),  and  lastly  in  Earl  *of  Aylesford  v.  Morris  (#)\ 

and  Beynon  v.  Cook  (h),  and  in  the  two  latter  cases  it  has  been  _ 

clearly  laid  down  that  the  rules  are  in  like  manner  unaffected 

by  the  change  in  the  law  concerning  sales  of  reversions. 

The  effect  of  these  rules  is  not  to  lay  down  any  proposition  of 

substantive  law,  but  to  make  an  exception  from  the  ordinary 

rules  of  evidence  by  throwing  upon  the  party  claiming  under  a 

contract  the  burden  of  proving,  not  merely  that  the  essential 

requisites  of  a  contract,  including  the  other  party's  consent, 


(a)  Qreslty  v.  Mousley,  4  De  G. 
&  J.  78,  93. 

\b)  Earl  of  Aylesford  v.  Morris,  8 
Ch.  at  p.  490. 

(c)  2  D.  J.  S.  155. 

(d)  17  &  18  Vict.  c.  90.  But 
before  this  complete  repeal  ex- 
ceptions had  been  made  from  the 
usury  laws  in  favour  of  certain  bills 
of  exchange,  and  loans  exceeding 
10/.  not  secured  on  land  :  8  &  4 
Wm.  4,  c.  98,  s.  7,  2  &  3  Vict  c.  87, 
s.  1,  and  comments  thereon  in  Lane 
v.  fforlock,  5  H.  L.  C.  480. 

(e)  10Eq.641. 

(/)  11  Eq.  265,  6  Ch.  665. 

fa)  8  Ch.  484;  this  may  now  be 
regarded  as  the  leading  case  on 
the  subject.  It  should  be  observed 
that  in  Tyler  v.  Yates  a  principal 
and  surety  made  themselves  liable 


for  a  bill  which  the  principal  had 
accepted  during  his  minority,  with- 
out knowing  that  there  was  no 
existing  legal  liability  on  the  bill, 
and  all  the  subsequent  transactions 
were  bound  up  with  this :  and  the 
case  was  rested  on  this  ground  in 
the  Court  of  Appeal  (p.  671).  Cp,  on 
this  point  Coward  v.  Hughes,  1  K. 
&  J.  448,  where  a  widow  who  during 
her  husband's  life  had  joined  as 
surety  in  his  promissory  note 
executed  a  new  note  under  the 
impression  that  she  was  liable  on 
the  old  one,  and  without  any  new 
consideration,  and  the  note  was  set 
aside :  see  Southall  v.  Itigg  and 
Forman  v.  Wright,  11  C.  B.  481,  20 
L.  J.  C.  P.  145. 
(h)  10  Ch.  889. 
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existed,   but  also  that  such  consent  was  perfectly  free.    The  Conditions 
question  is  therefore,  what  are  "  the  conditions  which  throw  the  {^^[f 
burden  of  justifying  the  righteousness  of  the  bargain  upon  the  proof  on 
party  who  claims  the  benefit  of  it "  (a).      Now  these  conditions  lender* 
have  never  been  fixed  by  any  positive  authority.     We  have  seen 
that  the  Court  of  Chancery  has  refused  to  define  fraud,  or  to  limit 
by  any  enumeration  the  standing  relations  from  which  influence 
will  be  presximed.     In  like  manner  there  is  no  definition  to  be 
found  of  what  is  to  be  understood  by  a  "  catching  bargain." 
This  being  so  we  can  only  observe  the  conditions  which  have 
in  fact  been  generally  present  in  the  bargains  against  which 
relief  has  been  given  in  the  exercise  of  this  jurisdiction.     These 
are: — 

1.  A  loan  in  which  the  borrower  is  a  person  having  little  or 
no  property  immediately  available,  and  is  trusted  in  substance 
on  the  credit  of  his  expectations. 

Obs,  It  is  immaterial  whether  there  is  or  not  any  actual  dealing 
with  the  estate  in  remainder  or  expression  of  the  contingency  on 
which  the  fund  for  payment  of  the  principal  advanced  substantially 
depends.    Earl  of  AyUsford  v.  Morris,  8  Ch.  at  p.  497. 

2.  Terms  prima  facie  oppressive  and  extortionate  (i.e.  such 
that  a  man  of  ordinary  sense  and  judgment  cannot  be  supposed 
likely  to  give  his  free  consent  to  them). 

Obs,  An  excessive  rate  of  interest  is  in  itself  nothing  more  than  a 
disproportionately  large  consideration  given  by  the  borrower  for  the 
loan  :  and  it  is  not  sufficient,  standing  alone,  to  invalidate  a  contract 
in  equity:  Webster  v.  Cook,  2  Ch.  642,  where  a  loan  at  60  per  cent, 
per  annum  was  upheld.  Stuart,  V.-C.  disapproved  of  the  case  in 
Tyler  v.  Yates  (11  Eq.  at  p.  276)  but  on  another  point.  And  see 
Parker  v.  Butcher,  3  Eq.  762,  767. 

3.  A  considerable  excess  in  the  nominal  amount  of  the  sums  f 
advanced  over  the  amount  actually  received  by  the  borrower.       * 

Obs.  This  appears  in  all  the  recent  cases  in  which  relief  has  been 
given :  deductions  being  made  on  every  advance,  according  to  the 
common  practice  of  professed  money-lenders,  under  the  name  of 
discount,  commission,  and  the  like.  The  result  is  that  the  rate  of 
interest  appearing  to  be  taken  does  not  show  anything  like  the  terms 
on  which  the  loan  is  in  truth  made :  and  this  may  be  considered 
evidence  of  fraud  so  far  as  it  argues  a  desire  on  the  part  of  the  lender 

(o)  Earl  of  Aylesford  v.  Mcrris1  8  Ch.  at  p.  492. 


534 


CHAP.   XI.   DURESS  AND  UNDUE  INFLUENCE. 


Qu.  if 
lender  so 
situated 
can  in 
practice 
ever 

exonerate 
himself. 


to  gloze  over  the  real  terms  of  the  bargain.  Probably  however  a  jury 
could  not  be  directed  bo  to  consider  it  in  a  trial  where  fraud  was 
distinctly  in  issue  ;  though  no  doubt  such  circumstances,  or  even  an 
exorbitant  rate  of  interest,  would  be  made  matter  of  observation. 

4.  The  absence  of  any  real  bargaining  between  the  parties,  or^j 
of  any  inquiry  by  the  lender  into  the  exact  nature  or  value  of  f 
the  borrower's  expectations. 

Obs.  These  circumstances  are  relied  on  in  Earl  of  Aylesford  v.  Morris 
(8  Ch.  at  p.  496)  a<*  increasing  the  difficulty  of  upholding  the  trans- 
action. This  again  is  the  usual  practice  of  the  money-lenders  who  do 
this  kind  of  business.  Their  terms  are  calculated  to  cover  the  risk  of 
there  being  no  security  at  all ;  moreover  the  borrower  often  wishes 
the  lender  not  to  make  any  inquiries  which  might  end  in  the  matter 
coming  to  the  knowledge  of  the  ancestor  or  other  person  froni  whom 
the  expectations  are  derived.  The  concealment  of  the  transaction 
from  the  ancestor  was  held  by  Lord  Brougham  in  King  v.  Hamlet,  2 
M.  &  K  456,  to  be  an  indispensable  condition  of  equitable  relief ;  but 
this  opinion  is  not  now  accepted  {Earl  of  Aylesford  v.  Morris,  8  Ch. 
at  p.  491).  The  decision  in  King  v.  Hamlet  (affirmed  in  the  House 
of  Lords,  but  without  giving  any  reasons,  3  CL  &  F.  218)  can  be 
supported  on  another  ground,  viz.  that  a  party  to  a  voidable  contract 
cannot  rescind  it  if  he  has  so  acted  under  the  contract  as  to  make  it 
impossible  to  restore  the  former  state  of  things,  as  we  have  seen  in 
Chap.  X,  p.  491  above. 

It  seems  safe  to  assert  that  in  any  case  where  these  conditions 
concur,  the  burden  of  proof  is  thrown  on  the  lender  to  show 
that  the  transaction  was  a  fair  one  :  it  seems  equally  unsafe  to 
assert  that  they  must  all  concur,  or  that  any  one  of  them  (except 
perhaps  the  first)  is  indispensable. 

It  may  then  be  asked,  By  what  sort  of  evidence  is  the  lender 
to  satisfy  the  Court  that  the  borrower  was  not  imposed  on  1  As 
there  is  no  reported  case  in  which  it  was  considered  that  the 
burden  of  proof  lay  upon  the  lender,  and  yet  he  did  so  satisfy 
the  Court,  it  is  impossible  to  give  any  certain  answer  to  this 
question.  But  it  does  not  take  very  much  reflection  to  see  that 
it  is  in  fact  extremely  improbable  that  in  any  case  where  the 
above-mentioned  conditions  are  present  any  satisfactory  evidence 
should  be  forthcoming  -  to  justify  the  lender  (a).     Practically 


(a)  '*  No  attempt  has  been  made 
to  show  by  any  independent  evi- 
dence (if  such  a  thing  could  be  con- 


ceived possible)  that  the  terms  thus 
imposed  on  the  plaintiff  were  fair 
and  reasonable/'  8  Ch.  496. 
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the  question  is  whether  in  the  opinion  of  the  Court  the  trans- 
action  was  a  hard  bargain  (a). 

An  account  stated  for  the  purpose  of  a  contract  of  this' 
description  is  of  no  more  validity  than  the  contract  itself,  and  a 
recital  of  it  in  the  security  does  not  preclude  the  borrower  from 
re-opening  the  account  even  as  against  purchasers  or  sub- 
mortgagees of  the  original  lender  who  have  notice  of  the  general 
character  of  the  transaction.  For  such  notice  is  equivalent  to 
notice  of  all  the  legal  consequences  (b). 

The  borrower  who  seeks  relief  against  a  contract  of  this  Terms 
description  must  of  course  repay  whatever  sums  have  been  ^Jf^ 
actually  advanced,  with  reasonable  interest  (according  to  the  given, 
usual  practice  of  the  Court,  5  per  cent.),  and  the  relief  is  granted 
only  on  those  terms.     Moreover  it  is  held  not  unjust  that  he"\ 
should  obtain  it  at  his  own  expense,  since  he  calls  in  the  I 
assistance  of  the  Court  to  undo  the  'consequences  of  his  own  f 
folly  (r) :  and  accordingly  the  general  rule  is  to  give  no  costs  on 
either  side  (d). 

The  rule  of  evidence  casting  a  special  burden  of  proof  on  As  to  the 
the  lender  being  peculiar  to  equity,  there  was  generally  no  lel}dep 
defence  at  law  to  an  action  brought  by  him  to  enforce  a  contract  on  the 
of  this  kind  :  nor  would  an  equitable  plea  have  been  available,  °°ntract« 
since  such  pleas  were  admitted  only  when  they  showed  cause 
for  absolute  and  unconditional  equitable  relief.     But  it  is  pre- 
sumed that  full  effect  will  now  be  given  by  every  division  of  the 
High  Court  of  Justice  to  the  rule  of  evidence  hitherto  followed 
in  equity.   The  result  of  this  would  be  expressed  in  the  language 
of  common  law  pleading  something  in  this  manner ; 

(a)   See   the    judgment    of   the  time  to  treat  the  suit  as  a  redemption 

M.  R.  Beynon  v.  Cook,  10  Ch.  391,  n.  suit,  and  give  the  purchaser  his  costs 

(6)  Tottenham  v.  Green,  32  L.  J.  as  a  mortgagee  :  but  the  later  rule 

Ch.  201  :  a  case  decided  under  the  was  to  give  no  costs  on  either  side, 

old  rule  as  to    dealings  with  re-  except  that  the  plaintiff  had  to  bear 

versionary  interests,  but  the  prin-  Buch  as  were  occasioned  by  any  un- 

ciples  seem  applicable  in  all  cases  founded  charges  of  actual  fraud : 

where  the  burden  of  proof  is  still  Edicards  v.  Burt,  2  D.  M.  G.  at 

on  the  lender.  p.  65  ;  Bromley  v.  Smith,  26  Beav. 

(c)  Earl  of  AyUsford  v.  Morris,  8  at  p.  676,  and  costs  might  be  given 
Ch.  at  p.  499.  against   the  defendant   as  to  any 

(d)  In  the  cases  of  sales  of  re-  transaction  in  which  there  had  been 
versions  under  the  former  law  on  misconduct  on  hia  part :  Tottenham 
that  head  the  practice  was  for  some,  v,  Qreen,  32  L.  J.  Ch.  201,  206% 
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When  a  lender  of  money  sues  on  a  special  contract,  whether 
such  contract  be  embodied  in  a  negotiable  instrument  or  not,  and 
the  borrower  proves  facts  which  bring  the  contract  within  the 
description  of  a  "  catching  bargain n  as  understood  by  courts 
of  equity,  the  lender  must  prove  the  reasonableness  of  the 
bargain  (a)  ;  and  if  he  fails  to  do  so,  he  cannot  recover  on  the 
special  contract,  but  can  recover  his  principal  and  reasonable 
interest  as  on  a  common  count  for  money  lent.  It  must  be 
noticed  that  the  importance  of  this  class  of  cases  is  much 
diminished,  though  the  law  is  not  affected,  by  the  Infants' 
Relief  Act  1874,  which  makes  loans  of  money  to  infants 
absolutely  void  and  forbids  any  action  to  be  brought  on  a 
promise  to  pay  debts  contracted  during  infancy.  See  p.  40  supra. 

"Surprise"  We  have  yet  to  examine  another  alleged  ground  of  equitable 
provi-  "  relief  against  contracts,  founded  on  the  notion  of  an  inequality 
dene©."  between  the  contracting  parties:  we  say  alleged,  for  we  adopt 
the  opinion,  for  which  there  is  high  authority,  that  it  ought  not 
to  be  treated  as  a  substantial  ground  for  avoiding  transactions, 
but  only  as  matter  of  evidence :  we  mean  "  surprise,"  or  "  sur- 
prise and  improvidence." 

Evans  if.  The  case  of  Evans  v.  Llewellyn  (b)  may  be  taken  as  the 
ewe  yn.  typical  instance.  The  plaintiff  was  a  person  of  inferior  station 
and  education  who  acquired  by  descent  a  title  in  fee  simple  to 
a  share  in  land  in  which  the  defendant  had  a  limited  interest 
His  title  was  first  communicated  to  him  by  the  defendant,  who 
represented  to  him  (as  the  fact  appears  to  have  been)  that  the 
circumstances  of  the  family  created  a  moral  obligation  in  the 
plaintiff  not  to  insist  on  his  strict  rights,  and  offered  to  purchase 
his  interest  for  a  substantial  though  not  adequate  consideration. 
The  defendant  suggested  to  the  plaintiff  to  consult  his  friends 
in  the  matter,  which  however  he  did  not  do.  Three  days 
intervened  between  the  first  interview  and  the  conclusion  of  the 
business  by  the  acceptance  of  the  defendant's  offer.  It  was 
considered  that  the  plaintiff  was  under  the  circumstances  not  a 

(a)  Qu.  is  this  a  question  for  the  cases    on    restraint   of   trade)    for 

jury  or  for  the  Court?  Prima  facie  it  treating  it  as  a  question  of  law. 
should  be  a  question  of  fact :  but  (b)  See  following  note, 

there  are  some  analogies  (e.g.  the 
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free  agent  and  not  equal  to  protecting  himself,  and  was  taken 
by  surprise,  and  the  sale  was  set  aside  (a). 

The  case  seems  somewhat  anomalous,  but  it  has  been  suggested 
by  very  high  authority  that  it  would  still  be  followed  in  setting 
aside  a  contract  as  "  improvident  and  hastily  carried  into  execu- 
tion "  (&),  and  it  has  been  distinctly  approved  in  the  Court  of 
Appeal  in  Chancery  (c). 

It  is  submitted,  however,  that  there  is  no  intelligible  reason  Qu.  if 
for  treating  surprise  or  improvidence  as  a  substantive  cause  for  2furpnae" 
setting  aside  contracts,  much  less  for  attempting  to  give  these  substan- 
words  a  technical  signification.     Both  terms  are  in  fact  merely  **ve  ^^ 
negative  and  relative.    Surprise  is  nothing  else  than  the  want  of  ing  con- 
mature  deliberation :  improvidence  is  nothing  else  than  the  want  *r*ote« 
of  that  degree  of  vigilance  which  a  man  of  ordinary  prudence 
may  be  expected  to  use  in  guarding  his  own  interest.     Now 
one  man's  deliberation  and  prudence  are  not  the    same  as 
another  man's,  nor  is  the  same  man  equally  deliberate  or  pru- 
dent at  all  times.     A  man  may  enter  into  a  contract  with  less 
deliberation  than  the  average  wisdom  of  mankind  would  counsel, 
or  than  he  himself  commonly  uses,  in  affairs  of  the  like  nature, 
and  yet  the  contract  may  be  perfectly  valid.     But  then  he  must 
understand  what  he  is  doing  \  for  if  he  does  not,  there  is  no  true 
consent  and  no  contract  {d) ;  and  his  consent  must  be  freely 
given ;  for  if  it  is  not,  the  contract  is  voidable  at  his  option. 
And  if  it  be  disputed  whether  there  was  or  not  any  real  consent,  But 
or  whether  consent  was  or  not  freely  given,  then  circumstances  circum- 
of  what  is  called  surprise  or  improvidence  may  be  very  material  this  kind 
as  evidence  bearing  on  those  issues.     Unusual  haste  or  folly  in  "^^to 
entering  into  an  engagement  is  a  circumstance  to  be  accounted  for  proving 
for :  and  the  best  way  of  accounting  for  it  may  in  all  the  circum-  ***? . 

(a)  2  Bro.  C.  C.  150  ;  1  Cox  833,  a  the    appellant    relied    on    express 

fuller  report,  which  is  here  followed ;  charges  of  fraud,  which  were  not 

the  other  if  correct  would  reduce  it  made  out :  but  Lord  St.  Leonards 

to  a  plain  case  of  fraud  or  at  all  thought    he    might    possibly   have 

events  misrepresentation.     In  the  succeeded  if  he  had  rested  his  case 

recent  case  of  Haygarik  v.  Wearing,  on  the  ground  suggested. 

12  Eq.  320,  which  to  some  extent  (c)  Per  Turner,  L.  J.  in  Baker  v. 

resembled  this,  the  ground  of  the  Monk,  4  D.  J.  S.  at  p.  392. 

decision  was  a  positive  misrepre-  (d)  The  cases  of  lunacy  and  drun- 

sentation  as  to  the  value  of  the  kenness  are  exceptionally  treated, 

property.  the  contract  being  only  voidable, 

(6)  Lord  St.  Leonards  in  Curton  tupra,  Ch.  II,  p.  78,  and  see  p.  379. 
y.  Bdwrthy,  3  H.  L.  0.  742  :  there 
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of  distinct  stances  of  a  particular  case  be  to  suppose  that  the  party  did  not 
ground*  for  jcnow  wjia^  ne  was  afoou^  or  that  he  was  wrought  upon  by 
the  con-     conduct  of  the  other  party  of  such  a  kind  as  to  make  the 
J™^' M     contract  voidable  on  the  ground  of  fraud,  or  the  like.     Surprise 
mental       and  improvidence,  therefore,  are  matters  from  which  those  whose 
®rT0V>r      province  it  is  to  judge  of  the  facts  may  conclude,  as  a  fact  in 
particular  cases,  that  there  was  no  true  consent,  or  that  the 
consent  was  not  free.     But  it  is  not  to  be  affirmed  as  a  generaK 
proposition  of  law  that  haste  or  imprudence  can  of  itself  be  a  I 
sufficient  cause  for  setting  aside  a  contract,  nor  even  that  there  is  / 
any  particular  degree  of  haste  or  imprudence  from  which  funda-  f 
mental  error,   fraud,   or  undue  influence,   will  be  invariably- 
presumed.      "  The    Court  will   not  measure  the  degrees   of  \^ 
Possible     understanding  "  (a).     It  seems  to  follow  that  what  is  recorded 
explana-     in  such  a  case  as  Evans  v.  Llewellyn  (b)  is  not  an  enunciation  of 
Evans  v.     *aw>  but  an  inference  of  fact     Such  an  inference,  it  is  conceived, 
Llewellyn,  may  "be  useful  in  the  way  of  analogy  when  similar  circumstances 
Opinions    j^^  "but  is  not  binding  as  an  authority.     The  view  here  taken 
in  Earl  of  may  be  supported  by  the  observations  of  the  judges  in  The 
Mo^4    ^rf  °f  Bath  and  Mowntaguf*  Oase  (a.d.  1693)  (c).     In  that 
tague's       case  Baron  Powel  said  (3  Ch.  Ca.  at  p.  56): 

"It  is  said,  This  is  a  Deed  that  was  obtained  by  Surprize  and  Cir- 
cumvention. Now  I  perceive  this  word  Surprize  is  of  a  very  large 
and  general  Extent  ...  I  hardly  know  any  Surprize  that  should 
be  sufficient  to  set  aside  a  Deed  after  a  Verdict,  unless  it  be  mixed 
with  Fraud,  and  that  expressly  proved."  [i.e.  the  verdict  in  favour 
of  the  deed  precludes  the  party  from  asserting  in  equity  that  he  did 
not  know  what  he  was  about :  for  he  should  have  set  up  that  case  at 
law  on  the  plea  of  noil  est  factum].  "  It  must  be  admitted  that  there 
was  Deliberation,  and  Consideration  and  Intention  enough  proved  to 
make  it  a  good  Deed  at  Law,  otherwise  there  would  not  have  been  a 
Verdict  for  it" :  per  L.  C.  J.  Treby,  ib.  at  p.  74. 

The  judgment  of  the  Lord  Keeper  Somers  is  even  more 
decided,  and  points  out  clearly  the  difference  between  an  instru- 
ment which  is  void  both  at  law  and  in  equity,  and  one  which  is 
voidable  in  equity  (p.  108)  : — 

"  It  is  true,  it  is  charged  in  the  Bill  that  this  Deed  was  obtained  by 

(a)  Brulgman  v.  Green,  Wilmot  (r)  3  Ch.  Ca.  55.   Cp.  Story.  Eq. 

58,  61.  Jurisp.  §  251. 

(6)1  Cox  833. 


case. 
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Fraud  and  Surprize  .  .  But  whosoever  reads  over  the  Depositions 
will  see  that  the  End  they  aimed  at  was  to  attack  the  Deeds  them- 
selves as  false  Deeds  and  not  truly  executed  ;  but  that  being  Tried  at 
Law,  and  the  Will  and  Deeds  verified  by  a  Verdict,  the  Counsel  have 
attempted  to  make  use  of  the  same  Evidence,  and  read  it  all,  or  at  least 
the  greatest  Part  of  it,  as  Evidence  of  Surprize  and  Circumvention  .  .  . 
u  Now,  for  this  word  (Surprize)  it  is  a  Word  of  a  general  Signification, 
so  general  and  so  uncertain,  that  it  is  impossible  to  fix  it ;  a  Man  is 
surpriz'd  in  every  rash  and  indiscreet  Action,  or  whatsoever  is  not 
done  with  so  much  Judgment  and  Consideration  as  it  ought  to  be  : 
But  I  suppose  the  Gentlemen  who  use  that  Word  in  this  Case  mean 
such  Surprize  as  is  attended  and  accompanied  with  Fraud  and  Circum- 
vention ;  such  a  Surprize  indeed  may  be  a  good  ground  to  set  aside  a 
Deed  so  obtain'd  in  Equity  and  hath  been  so  in  all  Times  ;  but  any 
other  Surprize  never  was,  and  I  hope  never  will  be,  because  it  will 
introduce  such  a  wild  Uncertainty  in  the  Decrees  and  Judgments  of 
the  Court,  as  will  be  of  greater  Consequence  than  the  Relief  in  any 
Case  will  answer  for." 

Moreover  the  doctrine  thus  stated  is  exactly  analogous  to  that  Analogy 
which  we  have  seen  to  be  undoubted  law  concerning  inadequacy  to  f^?16 
of  consideration.     The  value  of  the  subject-matter  of  a  contract,  adequacy 
and  therefore  the  adequacy  of  the  consideration,  which  depends  ^  co^8i" 
on  it,  is  surely  in  most  cases  easier  to  measure  than  the  degree 
of  deliberation  or  prudence  with  which  the  contract  was  entered 
into.     It  can  hardly  be  contended  on  principle  that  "  surprise  " 
or   "improvidence,"  which   in   fact  represent  nothing  but  an 
opinion  of  the  general  character  of  a  transaction,  founded  on  a 
precarious  estimate  of  average  human  conduct,  ought  to  have  a 
greater  legal  effect  than  inadequacy  of  consideration,  which 
generally  admits  of  being  determined  by  reference  to  the  market 
value  of  the  object  at  the  date  of  the  contract. 

5.  Limits  of  the  right  of  rescission. 

The  right  of  setting  aside  a  contract  or  transfer  of  property  The  right 

voidable  on  the  ground  of  undue  influence  is  analogous  to  the  °*  re?ci8" 

right  of  rescinding  a  transaction  voidable  on  any  other  ground,  that  in 

and  follows  the  same  rules  with  some  slight  modifications  in  S*8®8,0! 
....  °  fraud,  Ac. 

detail.  and 

What  is  said  in  the  last  chapter  of  rescinding  contracts  for  g°verned 
.  by  same 

fraud  or  misrepresentation  may  be  taken  as  generally  applicable  rules. 

here.     We  proceed  to  give  some  examples  of  the  special  appli- 
cation of  the  principles. 
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Examples.  Tta  right  to  set  aside  a  gift  or  beneficial  contract  voidable 
for  undue  influence  may  be  exercised  by  the  donor's  representa- 
tives or  successors  in  title  (a)  as  well  as  by  himself,  and  against 
not  only  the  donee  but  persons  claiming  through  him  (b)  other- 
wise than  as  purchasers  for  value  without  notice  (c).  But  the 
jurisdiction  is  not  exercised  at  the  suit  of  third  persons.  The 
Court  will  not  refuse,  for  example,  to  pay  a  fund  at  the  request 
of  a  petitioner  entitled  thereto,  to  the  trustees  of  a  deed  of  gift 
previously  executed  ]>y  the  petitioner,  because  third  parties 
suggest  that  the  gift  was  not  freely  made  (d). 

Jurisdic-        On  the  other    hand  it  is  not    necessary  to    the   support 

tion  n<*      of   a  claim  to  set   aside  a  contract   on  the  ground  of  undue 

influence     influence  to  show  that  the   influence  was  directly  employed 

of  actual    "by   another    contracting    party.     It   is  enough  to  show  that 

the  con-      it   was    employed    by    some    one    who    expected    to    derive 

*ract»         benefit    from    the    transaction,    and  with   the  knowledge   of 

the  other  party  or  under  circumstances  sufficient  to  give  him 

notice  of  it.     The  most  frequent  case  is  that  of  an  ancestor  or 

other  person  in  loco  parentis  inducing  a  descendant,  etc.,  to  give 

security  for  a  debt  of  the  ancestor.     But  if  the  other  party  does 

all  he  reasonably  can  to  guard  against  undue  influence  being 

exerted  (as  by  insisting  on  the  person  in  a  dependent  position 

having  independent  professional  advice),  and  the  precautions  he 

demands  are  satisfied  in  a  manner  he  cannot  object  to  at  the  time, 

the  contract  cannot  as  against  him  be  impeached  (c). 

It  appears  to  be  at  least  doubtful  whether  a  contract  can  be\ 
set  aside  on  the  ground  of  influence  exerted  on  one  of  the  parties  /' 
by  a  stranger  to  the  contract  who  did  not  expect  to  derive  any  , 
benefit  from  it  (/) :  except  where  the  contract  is  an  arrangement  i 
between  cestuis  que  trust  claiming  under  the  same  disposition,  v 
and  the  trustee  puts  pressure  on  one  of  the  parties  to  make  con-  » 

(a)  E.  g.   Executor :    Hunter  v.      524,  528. 

Atkins,  3  M.  &  K.  113  ;  Coutts  v.  (rf)  Metcatfe's  tr.  2  D.  J.  S.  122. 

Actcorth,  8  Eq.   558.      Assignee  in  (c)  Compare  CobbcU  v.  Brock,  20 

bankruptcy  :  Ford  v.  Olden,  3  Eq.  Beav.  524,  with  Berdoe  v.  Dawson, 

461.     Devisee  :  Grtsley  v.  Mousley,  34  Beav.  603.    As  to  what  amounts 

4  De  G.  and  J.  78.     Heir  :  Ifolman  to  notice,   MaiUand  v.   Backhouse, 

v.  Loyim,  4  D.  M.  G.  270.  16  Sim.  58  ;  Tottenham  v.  Green,  32 

(b)  Hwjuenin  v.  Basdey,  14  Ves.  L.  J.  Ch.  201. 

273,  289.     Cp.  Molony  v.  Kernan  (/)  Bentiey  v.  Maekay,  31  Beav. 

2  Dr.  &  W.  81,  40.  143, 151.    On  principle  the  answer 

(c)  Cobbett  v.  Brock,    20   Beav.      Bhould  clearly  be  in  the  negative. 
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cessions ;  the  ground  in  this  case  being  the  breach  of  a  trustee's  \ 
special  duty  to  act  impartially  (a). 

The  right  to  set  aside  a  contract  originally  voidable  on  the 
ground  of  undue  influence  may  be  lost  by  express  confirmation 
(b)  or  by  delay  amounting  to  proof  of  acquiescence  (c).  But 
any  subsequent  confirmation  will  be  inoperative  if  made  in  the 
same  absence  of  independent  advice  and  assistance  which  vitiated 
the  transaction  in  the  beginning  (it).  This  has  been  stronglyj 
stated  in  the  judgment  of  the  Lords  Justices  in  Mox&ii  v. 
Payne  (e) :  "  Frauds  or  impositions  of  the  kind  practised  in  this 
case  cannot  be  condoned ;  the  right  to  property  acquired  by  such 
means  cannot  be  confirmed  in  this  Court  unless  there  be  full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable  rights 
arising  out  of  those  facts,  and  an  absolute  release  from  the  undue 
influence  by  means  of  which  the  frauds  were  practised.  To 
make  a  confirmation  or  compromise  of  any  value  in  this  Court 
the  parties  must  be  at  arm's  length,  on  equal  terms,  with  equal 
knowledge,  and  with  sufficient  advice  and'protection."  If  it  is 
made  without  knowledge  of  the  invalidity  of  the  original  trans- 
action it  is  wholly  inoperative  (/).  And  delay  which  can  be 
accounted  for  as  not  unreasonable  in  all  the  circumstances  is  no 
bar  to  relief  (/).  In  short,  an  act  "  the  effect  of  which  is  to 
ratify  that  which  in  justice  ought  never  to  have  taken  place" 
ought  to  stand  only  upon  the  clearest  evidence  (g).  The  effect 
of  delay  on  the  part  of  the  person  seeking  relief  is  also  subject 
to  a  special  limitation.  In  a  case  between  solicitor  and  client, 
or  parties  standing  in  any  other  confidential  relation,  less  weight 
is  given  to  the  lapse  of  time  than  is  due  to  it  when  no  such 
relation  subsists  (h). 

An  adoption  of  the  instrument  impeached  for  a  particular  pur- 
fa)  Ellis  v.  Barker,  7  Ch.  104.  sequence  of  the  continuing  influence 
(6)  Stump  v.  Qabyy  2  D.  M.  G.       of  the  other  party,  his  advice  is  in 
623  ;  Morse  v.  Royal,  12  Ves.  355.         fact  disregarded  :  ib. 

(c)  Wright  ▼.  Vanderplanh,  8  (/)  Kempsonv.AsKbee,  10  Ch.  15. 
D.  M.  G.  138,  147  ;  Turner  v.  (g)  Morse  v.  RoyaL  12  Ves.  at 
Collins,  7  Ch.  329.                                 p.  874. 

(d)  Savery  v.  King,  5H.L.C.  at  (A)  Gresleyv.  Mousley,4"DeG.kJ. 
p,  664.                                                       78,  96.    But  even  in  a  case  between 

(e)  8  Ch.  881,  885.    And  a  con-      solicitor  and  client  a  delay  of  eighteen 
formation  will  not  be  helped  by  the      years  has  been  held  fatal :  Champion 
presence  of  an  independent  adviser      v.  Rigby,  1  Buss,  &  M.  539. 
of  the  party  confirming,  if,  in  con. 
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pose  (as  by  the  exercise  of  a  power  contained  in  it)  may  operate 
as  an  absolute  confirmation  of  the  whole  (a). 
SemhU,  It  seems  that  the  presumption  of  influence  arising  from  confl- 

no  pre-       dential  relations  is  not  to  be  extended  to  cases  where  a  merely 

sumption  . 

of  undue     trifling  benefit  is  conferred  (b).     This  is  more  than  a  simple 

"^Uei"?  application  of  the  maxim  De  minimis  rum  curat  lex,  for  the  tran- 
gain  is  saction  brought  in  question  might  be  in  itself  of  great  magnitude 
triflin^  and  importance,  though  the  advantage  gained  by  one  party  over 
the  other  were  not  large.  Indeed  the  case  to  which  this  prin- 
ciple seems  most  likely  to  be  applicable  is  that  of  a  transaction 
not  of  a  commercial  nature  and  on  such  a  scale  that  the  parties, 
dealing  fairly  and  deliberately,  might  choose  not  to  be  curious  in 
weighing  a  comparatively  small  balance  of  profit  or  loss. 

APPENDIX  G. 
INDIAN  CONTRACT  ACT  ON  FRAUD,  ETC. 
Indian  ^>ne  sections  of  the  Indian  Contract  Act  dealing  with  the 

Contract    subjects  we  Jiave  considered  in  the  last  four  chapters  are  the 

rrau^&c.^^wingW: 

10.  All  agreements  are  contracts  (d)  if  they  are  made  by  the  free  con- 
sent of  parties  competent  to  contract,  for  a  lawful  considera- 
tion and  with  a  lawful  object,  and  are  not  hereby 
expressly  declared  to  be  void.    .... 

13.  Two  or  more  persons  are  said  to  consent  when  they  agree  upon 

the  same  thing  in  the  same  sense. 

14.  Consent  is  said  to  be  free  when  it  is  not  caused  by 

(1)  coercion,  as  denned  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,  as  defined  in  section  eighteen,  or 

(5)  mistake,  subject  to  the  pro  visions  of  sections  twenty, 

twenty-one,  and  twenty-two. 
Consent  is  said  to  be  so  caused  when  it  would  not  have  been  given 
but  for  the  existence  of  such  coercion,  undue  influence,  fraud,  mis- 
representation, or  mistake. 

15.  Coercion  is  the  committing,  or  threatening  to  commit,  any  act 

forbidden  by  the  Indian  Penal  Code,  or  the  unlawful 
detaining,  or  threatening  to  detain,  any  property  to  the 

(a)  Jarratt  v.  Aidant,  9  Eq.  463.  already  cited  in  the  text  (pp.  897, 

(6)  Per  Turner,  L.  J.  Rhode*  v.  474,  512). 

Bate,  1  Ch.  at  p.  258.  (d)  See  the  definitions  in  a.  2, 

(c)  The  illustrations  are  here  p.  6  above, 
omitted.    Some  of  them  have  been 
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prejudice  of  any  person  whatever,  with  the  intention  of 
causing  any  person  to  enter  into  an  agreement. 
Explanation. — It  is  immaterial  whether  the  Indian  Penal  Code  is 
or  is  not  in  force  in  the  place  where  the  coercion  is  employed. 

[This  goes  far  beyond  English  law,  for  it  does  not  require  that  the 
coercion  should  be  exercised  by  or  even  known  to  the  other  party,  nor 
that  the  person  coerced  should  be  the  party  whose  consent  is  to  be 
obtained,  or  in  any  way  related  to  him.] 

16.  Undue  influence  is  said  to  be  employed  in  the  following  cases  : — 

(1)  When  a  person  in  whom  confidence  is  reposed  by 

another,  or  who  holds  a  real  or  apparent  authority 
over  that  other,  makes  use  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  advantage 
over  that  other,  which,  but  for  such  confidence  or 
authority,  he  could  not  have  obtained  ; 

(2)  When  a  pereon  whose  mind  is  enfeebled  by  old  age, 

illness,  or  mental  or  bodily  distress,  is  so  treated  as 
to  make  him  consent  to  that  to  which,  but  for  such 
treatment,  he  would  not  have  consented,  although 
such  treatment  may  not  amount  to  coercion. 

17.  Fraud  means  and  includes  any  of  the  following  acts  committed 

by  a  party  to  a  contract,  or  with  his  connivance,  or  by  his 
agent,  with  intent  to  deceive  another  party  thereto  or  his 
agent,  or  to  induce  him  to  enter  into  the  contract: — 

(1)  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true ; 

(2)  The  active  concealment  of  a  fact  by  one  having 

knowledge  or  belief  of  the  fact ; 

(3)  A  promise  made  without  any  intention  of  perform* 

ing  it ; 

(4)  Any  other  act  fitted  to  deceive ; 

(5)  Any  such  act  or  omission  as  the  law  specially 
declares  to  be  fraudulent 

Explanation, — Mere  silence  as  to  facts  likely  to  affect  the  willing- 
ness of  a  person  to  enter  into  a  contract  is  not  fraud,  unless  the  cir- 
cumstances of  the  case  are  such  that,  regard  being  had  to  them,  it  is 
the  duty  of  the  person  keeping  silence  to  speAk,  or  unless  his  silence 
is  in  itself  equivalent  to  speech. 

[This  and  the  last  section  substantially  represent  English  law.] 

18.  Misrepresentation  means  and  includes — 

(1)  the  positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of  that 
which  is  not  true,  though  he  believes  it  to  be  true  ; 

(2)  any  breach  of  duty  which,  without  an  intent  to 
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deceive,  gains  an  advantage  to  the  person  commit- 
ting it,  or  any  one  claiming  under  him,  by  mis- 
leading another  to  his  prejudice,  or  to  the  pre- 
judice of  anyone  claiming  under  him  ; 
(3)  causing,  however  innocently,  a  party  to  an  agree- 
ment to  make  a  mistake  as  to  the  substance  of  the 
thing  which  is  the  subject  of  the  agreement 
[This  appears  to  represent  the  rules  of  equity,  or  at  any  rate  the 
strong  tendency  of  modern  decisions.     It  is  difficult  to  see  to  what 
particular  class  of  cases  sub-s.  (2)  is  meant  to  apply.] 

19.  When  consent  to   an  agreement  is  caused  by  coercion,  undue 

influence,  fraud  or  misrepresentation,  the  agreement  is  a 
contract  voidable  at  the  option  of  the  party  whose  consent 
was  so  caused. 
A  party  to  a  contract,  whose  consent  was  caused  by  fraud  or  mis- 
representation, may,  if  he  thinks  fit,  insist  that  the  contract 
shall  be  performed,  and  that  he  shall  be  put  in  the  position 
in  which  he  would  have  been  if  the  representations  made  had 
been  true. 
Exception. — If  such  consent  was  caused  by  misrepresentation,  or  by 
silence  fraudulent  within  the  meaning  of  section  seventeen,  the  con- 
tract, nevertheless,  is  not  voidable,  if  the  party  whose  consent  was  so 
caused  had  the  means  of  discovering  the  truth  with  ordinary  diligence. 
Explanation, — A  fraud  or  misrepresentation  which  did  not  cause 
the  consent  to  a  contract  of  the  party  on  whom  such  fraud  was  prac- 
tised, or  to  whom  such  misrepresentation  was  made,  does  not  render  a 
contract  voidable. 

(This  agrees  with  English  law,  save  that  with  us  the  exception,  if  it 
exists,  is  limited  to  cases  of  mere  non-disclosure  :  p.  469  above.] 

20.  Where  both  parties  to  an  agreement  are  under  a  mistake  as  to  a 

matter  of  fact  essential  to  the  agreement,  the  agreement  is  void. 

[This  section  is  embodied  and  commented  upon  in  the  text,  p.  397 
above.] 

Explanation. — An  erroneous  opinion  as  to  the  value  of  the  thing 
which  forms  the  subject-matter  of  the  agreement  is  not  to  be  deemed 
a  mistake  as  to  a  matter  of  fact 

21.  A  contract  is  not  voidable  because  it  was  caused  by  a  mistake  as 

to  any  law  in  force  in  British  India  ;  but  a  mistake  as  to  a 
law  not  in  force  in  British  India  has  the  same  effect  as  a 
mistake  of  fact 

22.  A  contract  is  not  voidable  merely  because  it  was  caused  by  one  of 

the  parties  to  it  being  under  a  mistake  as  to  a  matter  of  fact 
Nothing  is  said  as  to  the  time  within  which  a  voidable  con- 
tract must  be  rescinded ;  the  obligation  to  restore  any  advantage 
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received  under  the  contract  is  declared  in  ss.  64,  65  ;  "but  it  does 
not  appear  what  is  to  happen  if  restitution  is  impossible;  as  to 
goods  obtained  under  a  voidable  contract,  the  title  of  "  a  third 
person  who  before  the  contract  is  rescinded  buys  them  in  good 
faith  of  the  person  in  possession1'  is  secured  by  s.  108,  exception 
3,  "  unless  the  circumstances  which  render  the  contract  voidable 
amounted  to  an  offence  committed  by  the  person  in  possession 
or  those  whom  he  represents,"  a  limitation  which  appears  to  be 
new  j  but  no  general  principle  is  laid  down  as  to  rights  of  third 
persons  intervening.  S.  66  provides  that  "  the  rescission  of  a 
voidable  contract  may  be  communicated  or  revoked  in  the  same 
manner,  and  subject  to  the  same  rules,  as  apply  to  the  commu- 
nication or  revocation  of  a  proposaL" 
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CHAPTER  XIL 
Agreements  of  Imperfect  Obligation. 

Nature  of  Under  this  head  we  propose  to  deal  with  topics  of  a  miscellaneous 

obUga-       kind  as  regards  their  subject-matter,  and  forming  anomalies  in 

tions.         the  general  law  of  contract,  but  presenting  in  those  anomalies 

some  remarkable  uniformities  and  analogies  of  their  own  which, 

so  far  as  we  know,  have  not  hitherto  been  brought  into  a  single 

view. 

Between  contracts  which  can  be  actively  enforced  by  the 
persons  entitled  to  the  benefit  of  them,  and  agreements  or 
promises  which  are  not  recognized  as  having  any  legal  effect  at 
all,  there  is  another  class  of  agreements  which  though  they  confer 
no  right  of  action  are  yet  recognized  by  the  law  for  other  purposes. 
These  may  be  called  Agreements  of  Imperfect  Obligation.  Some 
writers  (as  Pothier)  speak  of  imperfect  obligations  in  the  sense 
of  purely  moral  duties,  which  are  not  within  the  scope  of  law  : 
and  what  we  here  call  Imperfect  Obligations  are  in  the  civil  law 
technically  called  Natural  Obligations.  But  this  term,  the  use 
of  which  in  Eoman  law  is  intimately  connected  with  the  dis- 
tinction between  ,/ms  civile  and  jus  gentium  (a),  would  in  English 
bo  inappropriate  and  possibly  misleading. 

Where  there  is  a  perfect  obligation,  there  is  a  right  coupled 
with  a  remedy,  i.e.  an  appropriate  process  of  law  by  which  the 
authority  of  a  competent  court  can  be  set  in  motion  to  enforce 
the  right. 

Where  there  is  an  imperfect  obligation,  there  is  a  right  without 
a  remedy.     This  is  an  abnormal  state  of  things,  making  an 

(a)  Savigny,  Obi.  1.  22,  aqq. 
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exception  whenever  it  occurs  to  the  general  law  expressed  in 
the  maxim  Vbi  jtts  ibi  remedium.     And  it  can  be  produced) 
only  by  the  operation  of  some  special  rule  of  positive  law  (a),  j 
Such  rules  may  operate  in  the  following  ways  to  produce  an 
imperfect  obligation : 

1.  By  way  of  condition  subsequent,  taking  away  a  remedy 
which  once  existed. 

2.  By  imposing  special  conditions  as  precedent  to  the  existence 
of  the  remedy. 

3.  By  excluding  any  remedy  altogether. 

We  shall  now  endeavour  to  show  what  are  the  effects  of  an 
imperfect  obligation  in  these  three  classes  of  cases. 

1.  Under  the  first  head  we  have  to  notice  the  operation  of  j#  Remedy 
the  Statutes  of  Limitation,  so  far  as  it  illustrates  the  present  lost- 
subject  (h).     The  statute  of  limitation  of  James  I.  (21  Jac.  l).Limita- 
c.  16,  s.  3)  enacts  that  the  actions  therein  enumerated — which^tion. 
with  an  exception  since  repealed,  comprise  all  actions  on  simple  f 
contracts  (c) — "  shall  be  commenced  and  sued  "  within  six  years  \ 
after  the  cause  of  action,  and  not  after.     By  the  modern  statute' 
3  &  4  TVm.  4,  c.  42,  s.  3  (d)t  following  the  presumption  of 
satisfaction  after  the  lapse  of  twenty  years  which  already  obtained 
in  practice  (e),  it  is  enacted  that  (inter  cdia)  all  actions  of  covenant  '" 
or  debt  upon  any  bond  or  other  specialty  "  shall  be  commenced 
and  sued  "  within  twenty  years  of  the  cause  of  action.     We  need 
not  stop  to  consider  the  exceptions  for  disability,  or  the  rules  as 
to  the  time  from  which  the  statutes  begin  to  run  :  for  the  object 
throughout  this  chapter  will  not  be  to  define  to  what  cases  and 

(a)  It  was  once  held  that  a  purely  this  point  But  an  infant's  con- 
moral  obligation  might  give  rise  to  tract  is  in  its  inception  not  of 
an  inchoate  right  which  could  be  imperfect  obligation,  but  simply 
made  binding  and  enforceable  by  an  voidable. 

express  promise.    And  if  this  were  (c)   As  to  the  extent  to  which 

bo  the  statement  in  the  text  would  the  statute  applies  to  suits  in  equity 

not  be  correct :    but   the  modern  see  Knox  v.  Gye,  L.  R.  5  H.  L.  656. 
authorities  disallow  such  a  doctrine.  (d)  This  section  is  not  affected  by 

See  2  Wms.  Saund.  428 ;  supra,  p.  1 53 .  the  Real  Property  Limitation  Act, 

(6)  Debts  contracted  by  an  infant  1874,   except  that   proceedings    to 

are  often  compared  to  debts  barred  recover  rent  or  money  charged  on 

by  the  statutes  of  limitation  :  and  land  will  have  to  be  taken  within 

the  comparison  is  just  to  this  extent,  12  years:    37    &  38  Vict.  c.   57, 

that  at  common  law  they  might  be  ss.  1,  8. 

rendered  enforceable  in  much  the  (e)  Bac  Abr.  5.  226  (Limitation 

same  manner,  and  practically  the  D.  1);  Roddamv.  Morley,  1  De  G. 

authorities  are  interchangeable  on  &  J.  17. 
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und  >p  what  condition  the  laws  under  considerations  apply,  when 
that  is  abundantly  done  in  other  treatises,  but  to  observe  the 
general  results  which  follow  when  they  do  apply. 

The  right       Xow  there  is  nothing  in  these  statutes  to  extinguish  an  obli- 
no  gone.    ga^on  onC3  createcL     The  party  who  neglects  to  enforce  his  right 
by  action  cannot  insist  upon  so  enforcing  it  after  a  certain  time. 
Bat  the   right  itself    is   not  gone.     It   is   not   correct    even* 
to    say  without  qualification   that  there  is  no   right   to    sueJ. 
for  the  protection  given   by  the  statutes   is  of  no   avail  to1, 
a  defendant  unless  he  expressly  claims  it     Serjeant  Williamsv 
after  noticing  the  earlier  conflicts  of    opinion  on  this  point, 
and  some  unsatisfactory  reasons   given  at  different  times  for 
the  rule  which  has  prevailed;  concludes  the  true  reason  to  be 
that  "  the  Statute  of  Limitations  admits  the  cause  or  considera- 
tion  of  the  action  still   existing,  and  merely  discharges   the 
defendant  from  the  remedy "  (a).     This  alone  shows  that  an 
imperfect  obligation  subsists  between  the  parties  after  the  time 
of  limitation  has  run  out.     In  the  case  of  unliquidated  demands 
that  obligation  is  practically  inoperative,  since  an  unliquidated 
demand  cannot  be  rendered  certain  except  by  action  or   an 
express  agreement  founded  on  the  relinquishment  of  an  existing 
remedy.     But  in  the  case  of  a  liquidated  debt  the  continued 
existence  of  the  debt  after  the  loss  of  the  remedy  by  action  may 
Karaite,      have  other  important  effects.     Although  the  creditor  cannot 
rights  of     enforce  payment  by  direct  process  of  law,  he  is  not  the  less 
creditor      entitled  to  use  any  other  means  of  obtaining  it  which  he  might 
lawfully  have  used  before.     Thus  if  he  has  a  lien  on  goods  of 
the  debtor  for  a  general  account,  he  may  hold  the  goods  for  a 
debt  barred  by  tho  statute  (b).  And  any  lien  or  express  security 
he  may  have  for  tho  particular  debt  remains  valid  (c). 

If  tho  debtor  pays  money  to  him  without  directing  appropria- 
tion of  it  to  any  particular  debt,  ho  may  appropriate  it  to  satisfy 
a  debt  of  this  kind  (d)  :  much  more  is  ho  entitled  to  keep  tho 

(a)  2    Wms.  .Saund.    163  ;    cp.  (f)  Biggin*  v.  Scott,  2  B.  &  Ad. 

ScarptUini  v.  Atcheson,  7  Q.  B.  at  413  ;  Scager  v.   Aston,    26   L.    J. 

p.  878,  14  L.  J.  Q.  B.  at  p.  338,  on  Ch.  809  (on  the  statute  of  3  &  4 

the  technical  effect  of  a  plea  of  the  Wra.  4). 

statute.     It  is  presumed  that  the  (d)  Mills  v.  Fowkes,  5  Bing.  N.  C. 

rule  wfll  continue  under  tfco  new  455,  Nash  v.  Hodgson,  6  D.  M.  G. 

practice.  474. 

(6)  Spears  v.  Uarily,  8  JEsp.  81. 
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money  if  the  debtor  pays  it  on  account  of  the  particular  debt> 
"but  not  knowing,  whether  by  ignorance  of  fact  or  of  law,  that 
the  creditor  has  lost  his  remedy.  So  an  executor  may  retain 
out  of  a  legacy  a  barred  debt  owing  from  the  legatee  to  the 
testator  (a).  He  may  also  retain  out  of  the  estate  such  a  debt  due 
from  the  testator  to  himself :  and  he  may  pay  the  testator's  barred  \/ 
debts  to  other  persons  (b) :  and  this  even  if  the  personal  estate  is 
insufficient  (c).  But  though  a  creditor  may  retain  a  barred 
debt  if  he  can,  he  may  not  resist  another  claim  of  the  debtor 
against  him  by  a  set-off  of  the  barred  debt  (i.e.  if  the  defence  of 
set-off  be  specially  met  by  replying  the  statute  of  limitation, 
see  1  Wms.  Saund.  431):  for  the  right  of  set-off  is  statutory, 
and  introduced  merely  to  prevent  cross  actions,  so  that  a  claim 
pleaded  by  way  of  set-off  is  subject  to  be  defeated  in  any  way 
in  which  it  could  be  defeated  if  made  by  action.  This  reason 
applies  equally  to  all  other  cases  of  imperfect  obligations. 
Herein  our  law  differs  from  the  Roman,  in  which  compensatio  >  - 
did  not  depend  on  any  positive  enactment,  but  was  an  equitable  ' 
right  derived  from  the/tt*  gentium. 

Again,  the  creditor's  lost  remedy  may  be  revived  by  the  act  ofjAcknow- 

the  debtor.     The  decisions  on  the  statute  of  James  I.  have/J^S™??1* 

,by  debtor, 
established  that  a  renewed  promise  to  pay,  or  an  acknowledg-f 

ment   from  which   a  promise  can  be  inferred,   excludes  thej 

operation  of  the  statute.     It  was  formerly  held  that  the  statute  \ 

rested  wholly  on  a  presumption  of  payment,  and  therefore  that 

any  acknowledgment  of  the  debt  being  unpaid,  even  though  7 

coupled  with  a  refusal  to  pay,  was  sufficient.     But  this  opinion  J 

has  long  since  been  overruled  (d).     The  rule  may  be  explained 

thus.     It  is  settled  law  that  a  state  of  facts  on  which  there  is 

an  existing  and  complete  legal  liability  is  of  itself  no  ground  for 

a  fresh  promise  to  satisfy  the  same  liability :    thus  an  express 

promise  to  pay  the  sum  due  on  an  account  stated  creates  no 

new  cause  of  action,  there  being  already  in  contemplation  of  law 

a  promise  to  pay  on  request  (e)./  But  in  the  case  of  a  barred 

(a)  Courtenay  v.  Williams,  3  Ha.  ((f)  2  Wms.  Saund.  183, 184. 
539,  cp.  Base  v.  Gould,  15  Beav.  189.  (e)  Hopkins  v.  Ijogan,  5  M.  &  W. 

(b)  Uill  v.  WaUxr,  4  K.  &  J.  166,  24  ;  for  another  instance  see  Deacon 
Stahlschmidt  v.  Lett,  1  Sm.  &  G.  v.  GricUey,  15  C.  B.  295,  24  L.  J, 
415.  C.  P.  17. 

(c)  Lowis  v.  R\mnty%  4  Eq.  451. 
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debt  this  reason  for  a  new  promise  being  inoperative  does  not 
exist :  the  original  remedy  is  gone,  while  the  original  considera- 
tion remains  as  a  sufficient  foundation  for  a  subsequent  promise. 
Since  the  acknowledgment  operates,  according  to  the  modern 
view,  as  a  new  promise,  it  is  not  effectual  unless  made  before 
the  commencement  of  the  action  (a). 


What  is 
sufficient. 


The  modern  law  has  been  concisely  stated  by  Mellish,  L.  J. 
"  There  must  be  one  of  three  things  to  take  the  case  out  of  the  -, 
statute.     Either  there  must  be  an  acknowledgment  of  the  debt,, 
from  which  a  promise  to  pay  is  to  be  implied ;   or  secondly,.1 
there  must  be  an  unconditional  promise  to  pay  the  debt ;  orr 
thirdly,  there  must  be  a  conditional  promise  to  pay  the  debt, ; 
and    evidence  that   the    condition   has    been  performed n  (b). 
When  the  promise  is  implied,  it  must  be  as  an  inference  of  fact, 
not  of  law ;    the  payment  of  interest  under  compulsion  of  law 
does  not  imply  any  promise  to  pay  the  principal  (c). 

The    acknowledgment  or  promise,  if    express,    must  be  in* 
writing  and  signed  by  the  debtor  (9  Geo.  4,  c.  14,  s.  1)  or  his  , 
agent  duly  authorized  (Mercantile  Law  Amendment  Act,  1856, ' 
19  &  20  Vict.  c.  97,  s.  13).     But  an  acknowledgment  may  still 
be  implied  from  the  payment  of  interest,  or  of  part  of  the 
principal  on  account  of  the  whole,  without  any  admission  in 
writing  (d). 


Statutory  The  more  recent  statute  limiting  the  time  for  suing  on  con- 
for^ac-°n  *rac*8  ky  specialty  contains  an  express  proviso  as  to  acknow- 
knowledg-  ledgment  and  part  payment  (3  &  4  Win.  4,  c.  42,  s.  5)  (e).  Tlio 
specialty  cases  ^  *°  acknowle(lgment,  &c-  under  the  statute  of  James,  and 
debts.  Lord  Tentcrden's  Act,  are  not  applicable  to  this  proviso.  Here 
tho  operation  of  the  acknowledgment  is  independent  of  any  new 
promise  to  pay,  and  the  action  in  which  the  acknowledgment  is 


(a)  Batman  v.  Finder,  3  Q.  B. 
574, 11  L.  J.  Q.  B.  281. 

(b)  MitcKeWs  claim,  6  Ch.  at  p. 
828.  And  see  Wilby  v.  Elgce,  L.  K. 
10  C.  P.  497  ;  Chasemore  v.  Turner, 
(Ex.  Ch.)  L.  R  10  Q.  B.  500,  506, 
510, 520,  which  also  shows  how  much 
difficulty  there  may  be  in  determin- 
ing in  a  particular  case  whether  there 


has  been  an  unconditional  promise. 

{c)  Morgan  v,  Rowland*,  L.  It.  7 
Q.  B.  493,  498. 

{d)  2  Winn.  Saund.  181,  1S7,  see 
also  the  notes  to  Whitcomb  v.  HAi- 
ting,  1  Sm.  L.  C.  574,  sqq. 

(e)  See  Leake  on  Contracts,  542  ; 
Pears  v.  Laing,  12  Eq.  41. 
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to   be  operative  must  be  founded  on  the  original  obligation 
alone  (a). 

The  Act  for  the  Limitation  of  Actions  and  Suits  relating  to  Stat,  of 
Heal  Property  (3  &  4  Wm.  4,  c.  27)  does  not  only  bar  the^^S1 
remedy,  but  extinguishes  the  right  at  the  end  of  the  period  of  property  *• 
limitation  :  (s.  34,  see  Dart  V.  <fc  P.  370).       It  is  therefore^  " 
unconnected  with  our  present  subject.  remedy 

We    have    seen   that    by    the    operation    of    the    statutes  away 

of    limitation    applicable    to    contracts    the    right    itself    is  English 

not  destroyed,   but  only  the   conditions   of  enforcing  it   are  *to*ute?  °* 

affected.     The  law  of  limitation  is  a  law  relating  not  to  the  and 

substance   of  the  cause  of  action,  but  to  procedure.      Hence  «natogotiH 

follows  a  consequence  which  is  important  in  private  interna-  iaWB 

tional  law,  namely  that  these  enactments  belong  to  the  lex  fori,  affecting 

i  the  remedy 

not  to  the  lex  contractus,  and  are  binding  on  all  persons  who  only, 

aeek  their  remedy  in  the  courts  of  this  country.     A  suitor  in  an\treated  •« 
English  court  must  sue  within  the  time  limited  by  the  English  Lxy^ 
statute,  though  the  cause  of  action  may  nave  arisen  in  a  countryT 
where  a  longer  time  is  allowed  (/;).      Conversely,   an  action] 
brought  in  an  English  court  within  the  English  period  ofj 
limitation  is  maintainable  although  a  shorter  period  limited  by  r 
the  law  of  the  place  where  the  contract  was  made  has  elapsed,  \ 
even  if  a  competent  court  of  that  place  has  given  judgment  in  J 
favour  of  the  defendant  on  the  ground  of  such  period  having 
expired  (c). 

The  House  of  Lords,  as  a  Scotch  court  of  appeal,  has  had  to 
decide  a  similar  question  as  between  the  law  of  Scotland  and 
the  law  of  France.  It  was  held  that  the  Scottish  law  of  prescrip- 
tion applied  to  an  action  brought  in  Scotland  on  a  bill  of 
exchange  drawn  and  accepted  in  France,  the  right  of  action  on 
which  in  France  had  been  saved  by  judicial  proceedings  there  (d). 
In  the  case  where  the  shorter  of  the  two  periods  of  limitation  is 
that  allowed  by  the  foreign  law  governing  the  substance  of  the 

(a)  JRoddam  v.  Mdrkfo  1  De  Gr.  latter  case  Cockburn,  C.  J.  expressed 
&  J.  1,  opinion  of  ^Williams  and  some  doubt  as  to  the  principle,  ad- 
Crowder,  J  J.  at  p.  15.  mitting  however  that  the  rule  was 

(b)  British  Linen Co.v.  Drummond,  settled  by  authority  :  Savigny  too 
10  B.  &  G.  9Q3.  (Syst.  8.  273)  is  for  applying  that 

(e)  Huber  v.  Stciner,  2  Bing.  N.C.  law  which  governs  the  substance  of 

202  (debt  barred  by  French  law) ;  the  contract. 
Barris  v.  Quine,  L.  B.  4  Q.  B.  653  (d)  Don  v.  Lippmann,  5  CL  k  F.  I, 

(debt  barred  by  Manx  law) :  in  the  See  also  2  Wins.  Saund.  399. 


552  CHAP.    XII.   AGREEMENTS  OP  IMPERFECT  OBLIGATION*. 

contract,  and  that  period  has  elapsed,  it  is  of  course  necessary  to 
ascertain  that  the  foreign  law  is  analogous  to  our  own  in  its 
operation,  and  merely  takes  away  the  remedy  without  making 
the  contract  void  at  the  end  of  the  time  of  prescription.  But  it 
is  considered  that  an  actual  destruction  of  the  right  would  be  so 
inconvenient  and  unreasonable  that  it  may  almost  be  presumed 
that  such  is  not  the  operation  of  the  law  of  any  civilized  state ; 
and  the  English  courts  would  not  put  such  a  construction  on 
the  foreign  law  unless  compelled  so  to  do  by  very  strong 
evidence  (a). 

We  shall  presently  see  that  analogous  questions  concerning 
the  lex  fori  may  arise  in  other  cases  of  imperfect  obligations. 

2.  Condi-  2.  Under  the  second  head  fall  the  cases  of  particular  classes 
cedents"  °*  contracts  where  the  law  requires  particular  acts  to  be  done  by 
A^foA  the  parties  or  one  of  them  (in  respect  of  the  form  of  the  contract 
of  Frauds,  or  otherwise)  as  conditions  precedent  to  the  contract  being  recog- 
■•  *•  nized  as  enforceable. 

A.  The  most  important  of  the  enactments  thus  imposing 
special  conditions  on  contracts  is  the  fourth  section  of  the  Statute 
of  Frauds  (29  Car.  2,  c.  3). 

The  fourth  section  enacts  that  after  the  date  there  mentioned 

"no  action  shall  be  brought  whereby  to  charge  any  executor  or  t 
administrator  upon  any  special  promise  to  answer  damages  out  of  his 
own  estate  j  or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person ;  or  to  charge  any  person  upon  any  agreement  made  upon  : 
consideration  of  marriage ;  or  upon  any  contract  or  sale  of  lands,  . 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space  . 
of  one  year  from  the  making  thereof;  unless  the  agreement  upon 
which  such  action  shall  be  brought  or  some  memorandum  or  note  - 
thereof  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  lawfully  authorized." 

It  will  be  convenient  to  observe  at  once  that  under  the  1 7th 
section  (16th  in  the  Kevised  Statutes)  no  case  of  an  imperfect 
obligation  can  arise.     It  does  not  only  prevent  contracts  for  the 

(a)  Hvber    v.    Steiner,    2    Bing.      French  law  of  prescription  the  right 
N.  C.   202,   where  it  was  in  vain      was  absolutely  extinguished, 
attempted    to   show   that   by  the 
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sale  of  the  goods  of  the  value  of  10?.  or  upwards  (Lord  Tenter- j 
den's  Act,  9  Geo.  4,  c.14,  s,  7,  has  the  effect  of  substituting  "value"; 
for  "  price,0  Harman  v.  Reeve)  (a)  from  being  sued  upon  except  * 
under  the  conditions  specified,  but  enacts  that  they  shall  not 
"  be  allowed  to  be  good."    And  the  cases  of  part  acceptance  of 
the  goods  or  part  payment  of  the  price  are  expressly  provided  for, 
either  of  these  having  the  same  effect  as  a  duly  made  memorandum  y 
in  writing.     Thus  the  agreement,  if  not  evidenced  by  writing^ 
bo  as  to  be  within  the  exception  made  by  the  final  clause  of 
the  section,  has  no  legal  effect  at  all  until  one  of  certain  things 
is  done  in  performance  of  it ;  but  then  it  is  at  once  a  valid 
contract  by  force  of  one  of  the  other  exceptions. 

"We  now  return  to  the  fourth  section.   For  the  sake  of  brevity  Effect  of 
we  shall  use  the  term  "  informal  agreement "  to  signify  any  ^^Time 
agreement  which  comes  within  this  section  and  does  not  comply  not  settled, 
with  its  requirements. 

For  some  time  it  was  not  fully  settled  what  was  the  effect  of 
this  enactment  on  informal  agreements.  There  was  some 
authority  for  saying  it  made  them  void.  It  was  never  held 
necessary  in  the  courts  of  law  for  a  defendant  sued  on  an 
informal  agreement  to  plead  the  statute  specially,  as  in  the  case 
of  the  statutes  of  limitation  (b)  :  and  it  has  been  held  (before 
the  C.  L.  P.  Act)  that  a  special  plea  was  not  only  unnecessary 
but  bad  as  an  "  argumentative  denial "  of  the  contract  declared 
upon  (c).  Moreover  an  action  cannot  be  maintained  when, 
although  it  is  not  brought  to  enforce  any  right  ex  contractu,  the 
right  which  is  the  foundation  of  the  plaintiff's  claim  depends 
on  an  informal  agreement.  In  Carrington  v.  Roots  (d)  the 
plaintiff  sued  in  trespass  for  seizing  his  horse  and  cart :  the 
defendant  pleaded  that  they  were  incumbering  and  doing 
damage  on  his  ground  :  the  plaintiff  replied  a  verbal  agreement 
that  the  defendant  should  sell  the  crop  and  grass  growing  there > 
to  the  plaintiff,  and  that  the  plaintiff  might  enter  with  his  horse 
and  cart  to  take  them.     It  was  held  that  this  agreement  was 

(a)  18  C.  B.   587,  695,  25  L.  J.  D.  J.  S.  34 ;   Ridgway  v.  Wharton 
C.  P.  257.                      t  not  recognized  by  Stuart,  V.-C.i/om- 

(b)  As  to  the  practice  in  equity  fray  v.  FotliergiU,  1  Eq.  567,  572. 
see  Ridgway  v.  Wharton,  3  D.  M.  G.  (c)  Reade  v.  Lamb,  6  Ex.  130.  20 
677,  691  ;    Wood  v.  MvdgUyy  5  D.  L.  J.  Ex.  161. 

M.   G.   41  ;    Barhcorth  v.    Young,  (d)  2  M.  &  W.  24S. 

I  Drew.  1,  9, 14  ;  Hey*  v.  Astley,  4 
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for  the  sale  of  an  interest  in  land  within  8.  4,  and  that  the 
plaintiff  could  not  set  it  up,  though  it  might  have  been  available, 
as  a  licence  only,  in  answer  to  an  action  for  trespass  (a).  Both 
here  and  in  the  later  case  of  Reade  v.  Lamb  above  cited  the 
judges  said  distinctly  enough  that  informal  agreements  were  not 
only  not  enforceable  but  void.  And  so  Sir  W.  Grant  appeals 
to  have  thought  in  Randall  v.  Morgan  (b).  These  dicta  are 
not  consistent  with  the  decisions  to  be  presently  mentioned  in 
which  the  existence  of  an  imperfect  obligation  is  implied.  And 
there  had  also  been  judicial  expressions  of  opinion  the  other 
Decision  wav-  l*u*  ^  **  not  necessary  to  notice  these,  for  the  point  was 
in  Leroux  expressly  decided  by  the  Court  of  Common  Pleas  in  Leroux  v. 
agreement  Brown  (c),  where  the  earlier  dicta  are  also  considered.  The 
not  void,  action  was  on  a  contract  not  to  be  performed  within  one  year, 
not  en-  and  made  in  France,  where  by  the  French  law  the  plaintiff 
forceable.  might  have  sued  on  it.  For  the  plaintiff  it  was  argued  that 
s.  4  of  the  Statute  of  Frauds  applied  to  the  substance  of  the 
contract,  and  therefore,  on  general  principles  of  private  inter- 
national law,  did  not  affect  contracts  which  were  made  out  of 
England,  and  which  as  to  their  substance  were  to  be  governed 
by  the  law  of  the  place  where  they  were  made.  But  for  the 
defendant  it  was  answered  that  this  enactment,  like  the  Statute 
of  Limitation,  only  affected  the  remedy,  and  was  therefore  a  law 
of  the  procedure  of  the  English  courts,  and  as  such  binding  on 
all  suitors  who  might  seek  to  enforce  their  rights  in  those 
courts:  the  agreement  might  be  good  enough  for  any  other 
purpose,  but  the  plaintiff  could  not  sue  on  it  in  England.  And 
this  view  was  adopted  by  the  Court  Jervis,  C.  J.  said  :  "  The 
statute  in  this  part  of  it  docs  not  say  that  unless  those  requisites 
are  complied  with  the  contract  shall  be  void,  but  merely  that  no 
actirm  shall  be  brought  upon  it  .  .  .  The  fourth  section  relates 
only  to  the  procedure  and  not  to  the  right  and  validity  of  the 
contract  itself."  It  will  be  observed  that  the  plaintiff  was  here 
in  the  curious  position  of  contending,  in  order  to  support  his 
right  to  recover  on  a  contract  made  in  France,  that  it  would  have 
been  absolutely  void  if  made  in  England  (d).    The  decision  in 

(a)  Cp.  Crosby  v.   Wadsicorth,  6  by  Willes,    J.    in    William*,  app. 

East  602.  Wicder,  reap.  8  C.  B.  N.  S,  299, 

(6)  12  Ves.  at  p.  73.  316.      Savigny,  Syst.   8.  270,  also 

(c)  12  C.  B.  801,  22  L.  J.  C.  P.  1.  takes  the  opposite  view. 

(d)  Leroux  v.  Droxcn  was  doubted 
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Lerovx  v.  Brawn,  at  least  taken  together  with  the  reasoning  by 
which  it  was  arrived  at,  seems  to  involve  the  following  proposi- 
tions as  corollaries : 

(a)  A  foreign  or  colonial  court  would  enforce  an  English  \ 
agreement,  notwithstanding  that  it  was  informal  under  s.  4  of . 
the  Statute  of  Frauds,  if  it  had  the  general  requisites  of  a  valid  ' 
contract  in  English  law,  and  was  not  informal  according  to  the 
local  law  of  procedure. 

(/S)  An  English  court  would  enforce  a  foreign  agreement^  if  ) 
enforceable  by  the  foreign  law  applicable  to  the  substance  of  the  I 
agreement,  notwithstanding  that  if  made  in  England  it  would 
have  been  void  under  s.  1 7.    (This  would  not  be  inconsistent  with  J 
Hope  v.  Hope  (a),  which  only  shows  that  English  courts  will 
not  enforce  any  contract,  to  whatever  law  it  should  be  referred, 
which  contains    "any  material   provision  tending  directly  to 
infringe  within  England  the  policy  of  the  English  law:"  the 
expression  of  Turner,  L.  J.,  that  a  contract  must  be  "  consistent 
with  the  laws  and  policy  of  the  country  in  which  it  is  sought  to  be 
enforced  "  means,  as  appears  by  the  context,  nothing  more  exten- 
sive.    The    agreement  there  in  question  was  made  in  France 
between  an  Englishman  and  his  wife,  and  provided  in  effect  for 
the  collusive  conduct  of  a  divorce  suit  in  England.) 

It  was  even  argued  in  one  recent  case  that  the  words  "  no  action 
shall  be  brought"  confine  the  operation  of  the  statute  to  civil 
process,  so  that  an  informal  agreement  for  service  not  to  be  per- 
formed within  a  year  might  bo  enforced  by  criminal  process  ' 
under  the  Master  and  Servant  Act  1867.  But  the  Court  held 
that  such  a  construction  would  be  too  unreasonable,  and  the 
statute  must  mean  that  informal  agreements  are  not  to  be  enforced 
in  any  way  (6). 

It  being  established  that  the  informal  agreements  we  are  con-  Results  of 
sidering  are  not  void,  it  follows  that  they  give  rise  to  imperfect  imperfect 
obligations.  We  will  now  indicate  the  results.  We  have  seen  ^nter  b°4 
tliat  neither  the  obligation  itself,  nor  any  right  immediately  of  Statute 
founded  on  it,  can  be  directly  enforced.     But  it  is  recognized  ° 

(a)  8  D.  M.  G.  731,  740,  743.  the  malicious  breaches  of  contract  in 

(b)  Banks  v.  Crouland,  L.  R.  10  particular  cases  which  are  made  sub- 
Q.  B.  97.  The  Act  is  now  repealed  stantive  offences  by  the  Conspiracy 
bv  the  Employers  and  Workmen  Act  and  Protection  of  Property  Act.  1875 
1875,  38  &  39  Vict.  c.  90.  Qu.  38  &  39  Vict,  c  86.  ' 
whether  the  decision  be  applicable  to 
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for  the  purpose  of  explaining  anything  actually  done  in  pursuance 
of  it,  and  anything  so  done  may  in  many  cases  he  a  good  con- 
sideration for  a  new  obligation  on  a  subsequent  and  distinct 
contract,  or  a  sufficient  foundation  for  a  new  obligation  quasi  ex 
contractu. 

money  Accordingly — a.  Money  paidunder  an  informal  agreement  can^ 

paid.  not  he  recovered  hack  merely  on  the  ground  of  the  agreement  not . 

being  enforceable.  Thus  if  a  responsibility  has  been  assumed  and 
executed  under  a  verbal  guaranty,  the  guarantor  cannot  recover 
back  the  money  paid  by  him  (a).  And  not  only  can  the  one ' 
party  keep  money  actually  paid  to  him  by  the  other,  but  i£ 
money  is  paid  by  A.  to  B.  in  order  to  be  paid  over  to  G.  in 
pursuance  of  an  informal  agreement  between  A.  and  C.  which  G. 
has  executed,  then  C.  can  recover  it  as  money  received  to  his 
use.  In  Griffith  v.  Young  (b)  the  plaintiff  was  the  defendant's 
landlord.  The  defendant  wished  to  assign  to  one  P.,  which  he 
could  not  do  without  the  plaintiffs  consent.  It  was  verbally 
agreed  that  P.  should  pay  the  defendant  £100  for  goodwill,  out 
of  which  the  defendant  was  to  pay  £40  to  the  plaintiff  for  his 
consent  to  the  assignment.  P.  knowing  of  this  agreement  paid 
the  £100  to  the  defendant :  held  that  the  defendant  was  liable 
to  the  plaintiff  for  £40  in  an  action  for  money  received  to  his 
use.  Lord  Ellenborough  said :  "  If  one  agree  to  receive  money 
for  the  use  of  another  upon  consideration  executed,  however 
frivolous  or  void  the  consideration  might  have  been  in  respect 
of  the  person  paying  the  money,  if  indeed  it  were  not  absolutely 
immoral  or  illegal,  the  person  so  receiving  it  cannot  be  permitted 
to  gainsay  his  having  received  it  for  the  use  of  that  other." 

On  the  same  principle,  if  on  the  faith  of  an  informal  agreement 
money  had  been  paid  in  advance  to  a  party  who  afterwards 
refused  to  perform  his  part  of  it,  it  is  conceived  that  proof  of  the 
agreement  would  bo  admitted  to  show  what  was  in  fact  the  con- 
sideration which  had  failed. 

A*  to  B   ^he  execution  of  an  informal  agreement  may  be  shown  as 

executed,  a  fact,  and  the  party  who  has  had  some  benefit  from  such  exe- 
cution, so  as  in  fact  to  get  what  he  bargained  for,  cannot  treat 
the  bargain  as  a  nullity.     Thus  the  delivery  of  possession  under 

(a)  SJiaw  v.  Woodcock,  5  B.  &  C.      Gr.  452. 
73,  83,  84.  Cp.  Sweet  v.  Zee,  8  M.  &  (b)  12  East  513. 
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an  informal  agreement  for  the  sale  of  land  is  a  good  consideration 
for  a  promissory  note  for  the  balance  of  the  purchase-money  (a).  It 
was  held  in  the  case  cited  that  the  bargain  was  for  a  future 
conveyance,  and  that  the  defendant,  who  did  not  deny  the 
plaintiffs'  allegation  that  they  were  willing  to  convey,  had  got 
all  he  bargained  for. 

The  same  holds  of  an  account  stated.  In  Cocking  v.  Ward  (b) 
there  was  an  oral  agreement  by  an  incoming  tenant  from  year  to 
year  to  pay  £1 00  to  the  outgoing  tenant :  it  was  held  that  the 
agreement  was  within  s.  4  of  the  statute,  and  the  outgoing 
tenant  could  not  recover  the  £100  on  the  agreement  itself,  but 
that  on  an  account  stated  he  could. 

Again,  money  due  simply  under  an  informal  agreement  from 

the  plaintiff  to  the  defendant  cannot  of  course  be  set  off;  but 

the  performance  of  an  informal  agreement  by  the  defendant  may 

"be  good  as  an  accord  and  satisfaction.     In  Lavery  v.  Turley  (c) 

the  plaintiff  sued  for  goods  sold,  &c. :  the  defendant  pleaded  an 

equitable  plea  showing  that  in  pursuance  of  an  agreement  between 

the  parties  (which  turned  out  to  be  verbal)  the  defendant  had 

given  up  to  the  plaintiff  possession  of  a  house  and  premises  in 

satisfaction  of  the  causes  of  action  sued  upon.     The  plea  was 

held   good,  and    it   seems   it  was   good  enough  at  law,  (per 

Bramwell  and  Channell,  BB).  Pollock,  C.B.,  said  :  "  It  is  pleaded 

as  a  fact  that  the  defendant  performed  the  agreement  and  the 

plaintiff  accepted  such  performance  in  satisfaction.  The  objection 

that  the  agreement  was  not  in  writing  is  got  rid  of.     The  fourth 

•    section  of  the  Statute  of  Frauds  does  not  exclude  unwritten  proof 

in  the  case  of  executed  contracts"  (d) :  but  this  of  course  does  not 

mean  that  the  agreement  itself  can  in  any  case  be  sued  upon  (d). 

c.  It  is  a  well  known  doctrine  of  equity  that  one  who  has  partly  As  to  part 

performed  an  informal  agreement  is  entitled  to  and  can  sue  for  a  Perfo™- 

.  ance  in 

specific  performance  at  the  hands  of  the  other  party,  if  the  acts)  equity. 

of  part  performance  have  been  done  on  the  faith  of  an  existingv 

agreement,  and  have  been  of  such  a  kind  that  the  parties  cannot  \ 

be  restored  to  their  original  position.     This  seems  to  be  the  real/ 

meaning  of  the  distinctions  as  to  what  is  or  is  not  a  sufficient 

(a)  Jones  v.  Jones,  G  M.  &  W.  84.  C.  B.  808,  814,  15  L.  J.  C.  P.  170, 

(6)  1  O.  B.  858, 15  L.  J.  C.  P.  245.  and  remarks  on  the  dictum  there  in 

(c)  6  H.  &  N.  239, 30  L.  J.  Ex.  49.  Sanderson  v.  Chaves,  L.  R  10  Ex. 

\d)  Op.  Souch  v.  Strawbridge,  2  234,  238,  241. 
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part  performance  («).     The  statement  of  the  law  in  one  modern 
case  (&),  where  payment  of  increased  rent  by  a  yearly  tenant 
was  held  a  sufficient  part  performance  of  an  agreement  for    a 
lease,  is  difficult  to  explain  on  this  principle,  but  is  also  difficult 
to  reconcile  with  the  settled  rule  that  in  the  case  of  an  agree- 
ment for  sale  payment  of  even  the  whole  purchase-money  will 
not  do.     The  true  ground  of  the  decision,  on  which  it  may  well 
stand,  seems  however  to  be  this :  the  part  performance  consists 
not  in  the  payment  itself,  but  in  a  possession  which,  though, 
continuous  in  time  with  the  old  possession  of  the  plaintiff  as 
yearly  tenant,  is  in  fact  referable  to  the  new  agreement ;  and 
the  payment  of  increased  rent  shows  when  the  character  of  the 
possession  was  thus  changed.     This  doctrine  of  part  performance 
is  not  in  direct  contradiction  of  the  Statute  of  Frauds.     It 
would  be  erroneous  to  say  that  a  court  of  equity  accepts  proof 
of  an  oral  agreement  and  part  performance  as  a  substitute  for 
the  evidence  required  by  the  statute.     The  plaintiffs  right  in  the 
first  instance  rests  not  on  contract  but  on  a  principle  akin  to 
estoppel;  the  defendant's  conduct  being   equivalent  to  a  con- 
tinuing statement  to  some  such  effect  as  this  :  It  is  true  that  our 
agreement  is  not  binding  in  law,  but  you  are  safe  as  far  as  I  am 
concerned  in  acting  as  if  it  were.  A  man  cannot  be  allowed  to  set 
up  the  legal  invalidity  of  an  agreement  on  the  faith  of  which  he 
has  induced  or  allowed  the  other  party  to  alter  his  position  (c). 
It    is    but    another    application    of    the   same    principle    of 
equity  which  is  carried  out  in  cases  of  representation  independent 
of  contract  (see  p.  56,  below)  and  even  of  mere  acquiescence. 
In  equity  an  owner  may  be  estopped  by  acquiescence  from 
asserting  his  rights,  although  there  has  not  been  any  agreement 
at  all  (d).     This  also  explains  why  the  plaintiff  must  show] 
part    performance    on    his    own  side,  and   part   performance  f 
by  the  defendant  would  be  immaterial  (e).     When  the  court) 
is  satisfied  that  the  plaintiff    has    altered    his    position  on 
the  faith  of  an  agreement,  and  that  the  defendant  cannot  be 

{a)  See  the  authorities  collected  worth  in  Jorden  v.  Money,  5  H.  L.  C. 

Dart  V.  &  P.  2.  937.  185,  213,  and  by  Lord  CampbeU  in 

(b)  Nunn  v.  Fabian,  1  Ch.  35.  PiggoU  v.  Stratton,  1  D.  F.  J.  83, 

(c)  Caton  v.  Caton,  1  Ch.  at  p.  1 48,  49. 

Morphettv.Jone*,l  Swanst.  at  p.  181,  {d)  See  Ramsden  v.  Dyson,  L.  R. 

Dale  v.  Hamilton,  5  Ha.  at  p.  381  ;  1  H,  L.  129,  140,  168  ;  PovvU  v. 

accordingly  the  cases  on  estoppel  at  Thomas,  6  Ha.  300. 

law  are  compared  by  Lord  Cran-  (e)  Caton  v.  Caton,  supra, 
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heard  to  deny  the  existence  of  that  agreement,  it  proceeds  to 
ascertain  hy  the  ordinary  means  what  the  terms  of  the  agreement 
were.     The  proof  of  this  is  strictly  collateral  to  the  main  issue, 
though  the  practical  result  is  that  the  agreement  is  enforced. 
No  similar  doctrine  of  part  performance  has  ever  been  rccogA 
nized  by  courts  of  law  (a)  :  but  henceforth  it  will  be  recognizcd( 
and  applied  where  necessary,  as  well  as  all  other  doctrines  off 
equity,  by  every  division  and  branch  of  the  Supreme  Court.       J 

D.    The  case  of  an  agreement  in  consideration  of  marriage  pre-  Ante- 
sents  special  difficulties  and  has  to  be  treated  in  an  exceptional  j[J!{j]jj/ 
manner.      This  subject  is  fully  discussed  in  Mr.    Davidson's  mente. 
volume   on  settlements  (Dav.  Conv.  vol.  3,  part  1,  appendix 
No.  1,  to  which  place  the  reader  is  referred  for  details).     It  is\ 
thoroughly  settled  that  the  marriage  itself  does  not  constitute! 
such  a  part  performance  as  to  make  the  agreement  binding  in- 
equity in  the  manner  just  mentioned,  though  other  acts  may 
have  that  effect  (b). 

The  next  question  is,  what  is  the  effect  of  a  post-nuptial  Effect  of 
"  note  or  memorandum  "  satisfying  the  requisites  of  the  statute  JgJJjj* j™** 
on  an  ante-nuptial  informal  agreement  ?  post- 

The  authorities  are  not  very  clear  on  this  point.     It  is  sub-  ^Jf^Jl 
mitted  however  that  if  attention  be  given  to  the  actual  decisions 
rather  than  to  the  language  used  on  various  occasions,  little  or 
no  real  conflict  will  be  found.     It  is  not  the  Statute  of  Frauds 
alone  that  has  to  be  considered  in  these  cases,  but  also  the  statute 
of  13  Eliz.  c.  5,  and  the  extensive  application  of  it  by  judicial 
construction  to  voluntary  dispositions  of  property.    Two  distinct 
questions  are  in  fact  raised  :  namely  whether  an  informal  ante- 
nuptial agreement  can  after  the  marriage  be  rendered  valid 
as  against  the  promisor,  and  whether  a  post-nuptial  settlement 
can  be  made  to  relate  back  to  such  an  agreement  so  as  to  bo 
deemed  a  settlement  made  for  valuable  consideration  and  thus 
be  rendered  valid  as  against  creditors.     The  first  question  is  Good  as 
answered  in  the  affirmative  by  the  decision  in  Barliwoiih  v.  aRain.Bt 
Young  (c).     The  case  was  decided  on  demurrer,  and  the  facts  Barkworth 
assumed  by  the  court  on  the  case  made  by  the  plaintiffs  bill  v-  Young. 

(a)  Per  Pollock,  C.  B.  Money  v.  Mac.  &  G.  651,  571  ;   Surcome  v. 

Johnson,  1  Ex.  at  p.   252,  17  L.  J.  Pinniger,  3  D.  M.  G.  571,  575. 

Ex.  at  p.  188.  (c)  4  Drew.  1. 

(6)  See   Lassence   v.    Tierney,  1 
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were  to  this  effect  The  testator  against  whose  estate  the  suit 
was  brought  had  orally  promised  his  daughter's  husband  before 
and  in  consideration  of  the  marriage  that  at  his  death  she  should 
have  an  equal  share  of  his  property  with  his  other  children. 
After  the  marriage  the  testator  made  an  affidavit  in  the  course 
of  a  litigation  unconnected  with  this  agreement,  in  which  he 
incidentally  admitted  it.  It  was  held  that  the  affidavit  was  a 
sufficient  note  or  memorandum  of  the  agreement  within  the 
Statute  of  Frauds,  and  that  as  such,  although  subsequent  to  the 
marriage,  it  rendered  the  agreement  binding  on  the  testator. 

/  Bad  as  The  second  question  is  practically  (though,  as  will  be  seen, 

i  J^w's  no*  W^te  decisively)  answered  in  the  negative  by  the  almost 
«.  creditors:  contemporaneous  decision  in  Warden  v.  Jones  (a).  That  was  a 
.  joJJJj^611  v'  creditor's  suit  to  set  aside  a  post-nuptial  settlement  It  was 
attempted  to  support  the  settlement  as  having  been  made 
pursuant  to  an  oral  ante-nuptial  agreement  This  agreement 
was  not  referred  to  in  the  settlement  by  any  recital  or  other- 
wise. It  was  held  both  by  Romilly,  M.  R.  and  by  Lord 
Cranworth,  C.  on  appeal,  that  the  settlement  could  not  be 
supported :  and  Lord  Cranworth  inclined  to  think  (b)  that  if 
the  settlement  had  expressly  referred  to  the  agreement  it  would 
have  made  no  difference. 

The  result  of  this  and  of  Barktcorth  v.  Young  appears  to  be 
that  the  imperfect  obligation  arising  from  an  informal  ante-nuptial 
agreement  can  be  made  perfect  and  binding  as  between  the  parties 
by  a  post-nuptial  note  or  memorandum  ;  but  that  the  marriage 
consideration  cannot  in  this  way  be  imported  into  a  post-nuptial 
settlement  made  in  pursuance  of  the  agreement  so  as  to  protect 
it  from  being  treated  as  a  voluntary  settlement  and  subject  to 
the  consequent  danger  of  being  set  aside  at  the  suit  of  the 
settlor's  creditors.  There  seems  to  be  no  ground  in  either 
case  for  drawing  any  distinction  between  promises  made  by  one 
of  the  persons  to  be  married  and  promises  made  by  a  third 
person  to  either  of  them.  These  doctrines  appear  to  be  both 
reasonable  in  themselves  and  not  inconsistent  with  one  another. 
There  is  nothing  unexampled  in  a  transaction  being  valid  as 
regards  the  parties  to  it  and  invalid  as  regards  the  rights  of 
other  persons.     It  is  difficult  to  see  why  a  writing  satisfying 

(a)  23  Beav.  487, 2  De  G.  &  J.  76.      JhUens,  1  Ves.  jun.  199. 
(6)  Notwithstanding   Dundas  v. 
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the  requisites  of  the  statute  should  in  this  case  bo  deprived  of 
its  effect  as  against  the  party  to  be  charged  merely  by  reason  of 
the   marriage  having  taken  place  between  the   dates   of  the 
original  promise  and  of  the  writing.     On  the  other  hand  it  is 
plain  that  the  rights  of  creditors  would  be  in  serious  danger  if 
a  mere  reference  to  an  ante-nuptial  agreement,  of  which  there 
was  no  evidence  beyond  the  memory  of  the  persons  who  for 
this  purpose  would  have  a  common  interest  in  upholding  its 
existence,  were  to  be  admitted  to  make  a  post-nuptial  settlement 
unimpeachable  (a).     There  is  yet  another   class  of  cases,   not  Cases  of 
resting  on  contract  or  agreement  at  all  (6),  in  which  courts  of  ^jf     1 
equity  have  compelled  persons  to  make  good  the  representations  distin- 
on  the  faith  of  which  they  have  induced  others  to  act.     The  SUMne<1' 
distinction  is  pointed  out  by  Romilly,  M.  K.  in   Warden  v. 
Janes  (c) :  and  the  extension  of  the  doctrine  to  married  women 
shows  very  forcibly  that  it  has  nothing  to  do  with  contract  or 
capacity  for  contracting:    for  a  married  woman's  interest  in 
property,  though  not  settled  to  her  separate  use,  has  repeatedly 
been  held  to  be  bound  by  this  kind  of  equitable  estoppel  (d). 

As  already  intimated,  the  doctrine  of  part  performance  is  in 
truth  closely  connected  with  this:  though  it  is  difficult  to 
reconcile  the  applications  of  that  special  doctrine  with  the 
general  rule  laid  down  by  the  House  of  Lords  that  representa- 
tions relied  on  by  way  of  equitable  estoppel  must  bo  repre- 
sentations not  of  intention  but  of  existing  facts  (e). 

(a)  Cp.  the  remarks  of   Sir  T.  185.     The  ground  appears  to  he 

Plumer,    M.    B.    in    Battersbee    v.  that  a  "representation of  intention" 

FarringUm,    1    Swanst.    106,    113,  is  nothing  if  not  a  promise  capable 

doubting   whether  a   recital    in  a  of  constituting  a  contract,  and  as 

post-nuptial    settlement    of    ante-  such  subject  to  the  law  of  contract, 

nuptial  written    articles  would  of  including   any  conditions   imposed 

itself  as  against  creditors  be  suffi-  by  statute  on  the  particular  class 

cient  evidence  of  the  existence  of  of  contracts  to  which  it  belongs, 

such  articles.      And    see  May  on  In  the  case  of  Jorden  v.  Money  the 

Voluntary  and  Fraudulent  AHena-  majority  of  the  Lords  thought  the 

tions  of  Property,  Chap.  5,p.  346,sqq.  promise  was  distinctly  given   and 

(6)  Per  Lord   Selborne,  Citizeni  understood  as  a  promise  in  honour 

Bank  of  Louisiana  v.  First  National  only,  reserving   legal   rights  :    but 

Bank  of  New  Orleans,  L.  B,  6  E  L.  the  ratio  decidendi  is  bioader,  and 

352,  360.  seems  to  be   adopted    to  the  full 

(0  23Beav.  at  p.  493,  cp.  Yeoman*  extent  by  Lord   Selborne,  see  note 

v.   Williams,  1  Eq.  184,  186  :    and  (b)   above,   though  Lord  Campbell 

see  Dav.  Conv.  3.  640-646.  (Piggotl  v.  Stratum,  1  D.  F.  J.  51) 

(d)  Sharpe  v.  Foy,  4  Ch.  85,  and  Lord  Hatherley  when  V.-C. 
Lush's  trusts,  tb.  591.  (s.  c.  Johns.  356)  endeavoured  to 

(e)  Jorden  v.  Money,  5  E  L.  C,  restrict  it, 

O  O 
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The  principle  seems  to  have  been  introduced  partly  in  older 
to  escape  the  difficulty  of  deciding  in  each  case  whether  the 
representations,  taken  with  the  whole  of  the  negotiations  in 
which  they  occurred,  did  or  did  not  amount  to  an  actual  contract 
It  was  recently  held  in  Caverdale  v.  Eastwood  (a)  that  there  was  an 
actual  contract,  and  also  that  this  larger  principle  woidd  apply 
to  the  case.  The  decree  took  the  form  of  a  declaration  that  the 
letters  relied  upon  amounted  to  and  constituted  a  contract  for 
valuable  consideration. 


B.  "Slip" 

in  marine 

insurance: 

Acts 

requiring 

stamped 

policy. 


B.  Another  curious  and  important  instance  of  an  imperfect 
obligation  arising  out  of  special  conditions  imposed  on  the 
formation  of  a  complete  contract  is  to  be  found  in  the  case  of 
marine  insurance.  In  practice  the  agreement  is  concluded 
between  the  parties  by  a  memorandum  called  a  slip,  containing 
the  terms  of  the  proposed  insurance  and  initialed  by  the  under- 
writers (b).  It  is  the  practice  of  some  insurers  always  to  date 
the  policy  as  of  the  date  of  the  slip  (c).  At  common  law  the 
slip  would  constitute  a  binding  contract.  This  however  is  not 
allowed  by  the  revenue  laws.  By  the  Act  now  in  force  on  this 
subject,  30  Vict.  c.  23,  s.  7,  "Np  contract  or  agreement  for  sea 
insurance  (other  than  such  insurance  as  is  referred  to  in  the  55th 
section  of  the  Merchant  Shipping  Act  Amendment  Act,  1862) 
[i.e.  against  the  owners'  liability  for  accidents  of  the  kinds 
mentioned  in  s.  54  of  that  Act]  shall  be  valid  unless  the  same 
is  expressed  in  a  policy."  And  by  s.  9  no  policy  can  be  given 
in  evidence  or  admitted  to  be  good  or  available  in  law  or  in 
equity  unless  duly  stamped.  The  part  of  the  Act  which  gives 
rise  to  the  peculiar  results  we  are  about  to  consider  is  the  7th 
section.  The  9th  section  is  in  the  same  language  as  other 
revenue  enactments  relating  to  instruments  chargeable  with  stamp 
duties  (cf) :  and  like  those  enactments,  it  does  not  affect  any 
rights  or  remedies  directly,  but  only  in  an  indirect  manner  by 
establishing  an  arbitrary  ride  of  evidence. 

The  earlier  statutes  on  the  matter  now  before  us  were  dhTerently 
worded,  and  made  every  contract  of  insurance  "  null  and  void  to 
all  intents  and  purposes  "  which  was  not  written  on  duly  stamped 


(a)  15  Eq.  121,  181. 

(b)  For    the  form  of   this, 
L.  R,  8  Q.  B.  471,  9  Q.  B.  420. 


(c)  SeeL.  R.  8  Ex.  199. 
(c/)   See  the  Stamp   Act,    1870. 
33  &  34  Vict,  c.  97,  s.  17. 
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paper  or  did  not  contain  the  prescribed  particulars.  (35  Geo.  3, 
c.  63,  ss.  11,  14  ;  54  Geo.  3,  c.  144,  s.  3  :  the  latter  statute  was 
expressly  pointed,  as  appears  by  the  preamble,  against  the  practice 
"  of  using  unstamped  slips  of  paper  for  contracts  or  memorandums 
of  insurance,  previously  to  the  insurance  being  made  by  regular 
stamped  policies  ").  It  was  settled  on  these  statutes  that  the 
preliminary  slip  could  not  be  regarded  as  having  any  effect 
beyond  that  of  a  mere  proposal  (a) :  and  it  was  even  held  that 
the  slip  could  not  be  looked  at  by  a  court  of  justice  for  any 
purpose  whatever  (&).  The  change  in  the  language  of  the  existing 
statute  (which  repealed  the  earlier  enactments)  has  given  the 
Courts  the  opportunity  of  adopting  a  more  liberal  construction 
without  actually  overruling  any  former  authorities. 

Since  the  Act  of  30  Vict,   the  fact  has  been  judicially  Modem 
recognized  that  the  slip  is  in  practice  and  according  to  the  ^^"the 
understanding  of  those  engaged  in  marine  insurance  the  com- slip, 
plete  and  final  contract  between  the  parties,  fixing  the  terms  of 
the  insurance  and  the  premium,  and  neither  party  can' without 
the  assent  of  the  other  deviate  from  the  terms  thus  agreed  on 
without  a  breach  of  faith.     Accordingly,  though  the  contract 
expressed  in  the  slip  is  not  valid,  that  is,  not  enforceable  at 
law  or  in  equity,  it  may  be  given  in  evidence  wherever  it  is, 
though  not  valid,  material  (c).     In  the  case  referred  to  the  slip  To  explain 
was  admitted  to  show  whether  the  intention  of  the  parties  was  Jjf^JJrtieB. 
to  insure  goods  by  a  particular  named  ship  only,  or  by  that  in 
which  they  might  be  actually  shipped,  whatever  her  name  might 
be.     A  still  more  important  application  of  the  same  principl<VTo  fix  true 
was  made  in  Cory  v.  Pattern  (d),  where  it  was  held  that  ti16)^^^. 
time  when  the  contract  is  concluded  and  the  risk  accepted  isj 
the  date  of  the  slip,  at  which  time  the  underwriter  becomes  y 
bound  in  honour,  though  not  in  law,  to  execute  a  f ormal  policy ;  I 
that  the  Court,  when  a  duly  stamped  policy  is  once  before  it,  1 
may  look  to  the  slip  to  ascertain  the  real  date  of  the  contract ;  ' 
and  therefore  that  if  a  material  fact  comes  to  the  knowledge  of  I 

(ct)  See  per  Willes,  J.  in  Xenos  v.  (r)  Per  Cur.    Ionidcs  v.  Pacific 

Wickham,  L.  R.  2  H.  L.  206,  314,  Insurance  Co.  L.  R.  6  Q.  B.  674, 

Smith9*  ca.  4  Ch.  611.  685,  affd.  in  Ex.  Ch.  7  Q.  B.  517. 

(6)  See    per    Blackburn,    J.   in  {d)  L.  R.  7  Q.  B.  304,  see  further 

Fisher  v.  Liverpool  Marine  Insurance  t.  c  9  Q.  B.  577. 
Co.  I*  R.  8  Q.  B.  469,  474. 

0  0  2 


564  chap,  xn.  agreements  of  imperfect  obligation. 

the  assured  after  the  date  of  the  slip  and  before  the  execution 
of  the  policy,  it  is  not  his  duty  either  in  honour  or  in  law  to 
disclose  it,  and  the  non-disclosure  of  it  docs  not  vitiate  the 
policy.  This  holds  though  after  the  completion  of  the  contract 
by  the  slip  a  new  term  be  added  for  the  benefit  of  the  under- 
Collateral  "writers  (a).  The  same  doctrine  has  been  considered  and 
bearings  allowed,  though  not  directly  applied,  in  other  cases.  In  Fudier 
doctrine.  v*  Liverpool  Marine  Insurance  Co.  (b)  the  slip  had  been 
initialed  but  the  insuring  company  had  executed  no  policy.  In 
the  case  of  an  insurance  with  private  underwriters  it  is  the  duty 
of  the  broker  of  the  assured  to  prepare  a  properly  stamped 
policy  and  present  it  for  execution.  But  in  the  case  of  a  com- 
pany the  policy  is  prepared  by  the  company,  executed  in  the 
company's  office,  and  handed  over  to  the  assured  or  his  agent 
on  application.  It  was  held  that  there  was  no  undertaking  by 
the  company,  distinguishable  from  the  contract  of  insurance 
itself,  to  do  that  which  it  would  be  the  duty  of  a  broker  to  do  in 
the  case  of  private  underwriters  ;  that  the  only  agreement  of  the 
company  with  the  assured  was  one  entire  agreement  made  by  the 
initialing  of  the  slip,  and  that  as  this  was  an  agreement  for  sea  in- 
surance, the  statute  applied  and  made  it  impossible  to  maintain 
any  action  for  a  breach  of  duty  with  regard  to  the  preparation  and 
execution  of  a  policy.  In  Morrison  v.  Universal  Marine  Insur- 
ance Co.  (c),  the  question  arose  of  the  effect  of  delivering 
without  protest  a  stamped  policy  pursuant  to  the  slip  after  the 
insurers  had  discovered  that  at  the  date  of  the  slip  a  material 
fact  had  been  concealed.  It  was  held  in  the  Exchequer  Cham- 
ber, reversing  the  judgment  of  the  Court  below,  that  the  deli- 
very of  the  policy  did  not  preclude  the  insurers  from  relying  on 
the  concealment,  but  that  it  was  a  question  properly  left  to  the 
jury  whether  they  had  or  had  not  elected  to  abide  by  the  con- 
tract. This  implies  not  only  that  the  rights  of  the  parties  aroA 
determined  at  the  date  of  the  slip,  but  that  the  execution  of  the  ( 
stamped  policy  afterwards  has  little  or  no  other  significance  than  [ 
Applica-  that  of  a  necessary  formality  (<l).  In  the  case  of  a  mutual  \ 
tion  in        marine  insurance  association,  a  letter  by  which  the  assured  under- 

(a)  Lithmanv.  Northern  Maritime  (c)  L.   R.  8  Ex.  40,  in  Ex.  Ch. 
Insurance  Co.  L.  R.   8  C.  P.  216,       ib.  197. 

affirmed  in  Ex.  Ch.  10  C.  P.  179.  (d)  See  the  judgment  of  Cleasby, 

(b)  L.  R  8  Q.  B.  469  (Blackburn      B.  in  the  Court  below,  L.  It  8  Ex, 
J.  dm.)  affd.  in  Ex.  Ch.  9  Q.  B.  218.        at  p.  CO, 
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took  to  become  members  of  the  association  was  admitted  as  part  winding 
of  one  agreement  with  the  stamped  policy,  to  show  that  the  UP in" 
assured  were  contributories  in  the  winding  up  of  the  associa-  companies. 
tion  (a).    In  the  winding  up  of  another  such  association  a  member} 
has  been  admitted  as  a  creditor  for  the  amount  due  on  his  policy,  j 
though  unstamped,  when  the  liability  was  admitted  by  entries  in  V 
the  minute  books  of  the  association,  which  seem  to  have  been  I 
considered  equivalent  to  an  account  stated  (b).  J 

It  has  already  been  observed  that  the  general  revenue  laws  as  Stamp 
to  stamp  duties  are  on  a  different  footing.    However  their  effects  Jj^J£n 
may  in  one  or  two  cases  resemble  to  some  extent  those  which 
under  the  present  head  we  have  attempted  to  exhibit.     Thus  if 
an  unstamped  document  combines  two  characters  (as,  for  instance, 
if  it  purports  to  show  both  an  account  stated  and  a  receipt)  and  ^ 
if  in  one  of  those  characters  it  requires  a  stamp,  and  in  the  other 
not,  it  may  be  given  in  evidence  in  the  second  character  for  any 
purpose  unconnected  with  the  first  (c). 

In  a  case  where  the  parties  to  an  agreement  in  writing  had  Variation 

afterwards  varied  its  terms  by  a  memorandum  in  writing,  and  "Y  **! 

'  °'  sequent 

the  memorandum  was  not  stamped,  the  plaintiff  joined  in  his  unstamped 
action  a  count  on  the  agreement  in  its  original  form  and  another  agreement« 
on  the  agreement  as  varied  :  and  when  it  appeared  by  his  own 
evidence  that  the  memorandum  did  materially  alter  the  first 
agreement,  but  was  unavailable  for  want  of  a  stamp,  it  was 
held  that  he  could  not  fall  back  on  the  agreement  as  it  originally 
stood  (d).     Neither  this  decision,  nor  the  earlier  authorities  on 
which  it  rested,  were  referred  to  in  the  late  case  of  Noble  v. 
Ward  (e).      In  that   case  there  was   a  substituted  agreement 
which  was  void  under  s.  17  of  the  Statute  of  Frauds  :  and  it  was 
held  that  as  the  parties  had  no  intention  of  simply  rescinding 
the  former  agreement,  that  former  agreement  remained  in  force. 
The  two    cases,  if   they  can  stand   together,   must  do  so  by^l 
reason  of  the  distinction  between  a  contract  the  record  of  which  y 
is  unavailable  for  want  of  a  stamp,  and  an  agreement  which  is( 
void  from  its  inception.  J 

(a)  Blythd:  (V*  ca.  18  Eq.  529.  (e)  L.  R.  1  Ex.  117,  in  Ex.  Ch. 

(6)  Martin't  claim,  11  Eq.  148.  2  Ex.  135 :  but  otherwise  where  the 

(c)  Matheson  v.  Ros*,  2  H.  L.  C.  substituted     agreement    has    been 

286,  and  see  Chitty  on  Contracts,  executed  in  part;   for  this  shows 

122-127.  that  the  old  one  is  gone  :  Sttndciton 

{d)  Reed  v,  Dccrc,  7  B.  &  C.  261.  v.  Omvcs,  L.  R,  10  Ex.  2U. 
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Attempt*  In  a  recent  case  in  equity  it  was  unsuccessfully  attempted  to 
unstamped  make  use  of  an  unstamped  letter,  which  in  effect  was  a  bill  of 
documents  exchange,  and  as  such  unavailable,  as  amounting  to  an  equitable 
afferent     assignment  (a). 

character.  In  a  much  litigated  case  of  Evans  v.  Prothero  (b)  the  question  \ 
arose  whether  a  document  purporting  to  be  a  receipt  for  purchase- 
money  on  a  sale  of  land,  but  insufficiently  stamped  for  that  pur- 
pose, can  be  admitted  as  evidence  to  prove  the  existence  of  an 
agreement  for  sale :  but  the  form  in  which  it  arose  was  un- 
fortunately ill  suited  for  the  attainment  of  a  final  and  satisfactory 
decision.  The  existence  of  the  agreement  was  in  issue  on  a  trial 
directed  by  the  Court  of  Chancery  :  the  document  above  men- 
tioned was  tendered  as  proof  and  objected  to  :  the  jury  found  in 
favour  of  the  agreement,  and  a  new  trial  was  applied  for.  This 
was  granted  by  Lord  Cottenham  :  on  the  second  trial  the  same 
thing  happened  again  :  Lord  Cottenham  sent  the  case  back  to  a 
third  trial,  holding  on  each  occasion  that  the  document  was  in- 
admissible. The  third  trial  took  the  same  course  as  the  first  and 
second  But  the  motion  for  a  fourth  trial  came  before  Lord 
St.  Leonards,  who  took  a  contrary  view  to  Lord  Cottenham's  and 
refused  it.  The  judges  before  whom  the  applications  came  in 
the  Court  of  Chancery  in  the  first  instance,  and  those  before 
whom  the  issues  were  tried  at  Cardiff  assizes,  were  also  divided 
in  opinion.  The  point  must  therefore  be  regarded  as  still  quite 
unsettled,  though  the  analogy  of  other  authorities  seems  to  favour 
the  opinion  of  Lord  St.  Leonards. 

C.  Sta-  C.  There  are  also  many  statutes  which  impose  special  con- 

conditions  ditions  on  the  exercise  of  particular  professions  and  occupations 

affecting     and  the  sale  of  particular  kinds   of  goods.     Most  of  these, 

profesaiona  j^^y^  aro  80  framed,  or  have  been  so  construed,  as  to  have  an 

absolutely  prohibitory  effect,  that  is,  not  merely  to  take  away  or 

suspend  the  remedy  by  action,  but  to  render  any  transaction  in 

which  their  provisions  aro  disregarded  illegal  and  void.    The 

principles  applicable  to  such  cases  are  considered  under  the  head 

of  Unlawful  Agreements  (Ch.  VI).     In  a  few  cases,  however, 

there  is  not  anything  to  prevent  a  right  from  being  acquired,  or 

to  extinguish  it  when  acquired,  but  only  a  condition  on  which 

the  remedy  depends.     Of  this  kind  are  the  provisions  of  the 

(a)  Ex  parte  Shellard,  17 Eq.  109.      (6)  2  Mac.  & G.  319, 1D.EG. 572, 
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Act  6  &  7  Vict.  c.  73,  with  respect  to  attorneys  and  solicitors,  and 
of  the  Medical  Act,  1858  (21  &  22  Vict.  c.  90)  with  respect  to 
medical  practitioners. 

By  the  6  &  7  Vict.  c.  73,  s.  26,  it  is  enacted  in  substance  that  Attorneys 
an  attorney  or  solicitor  practising  in  any  court  without  having  a  ""*  wjto- 
stamped  certificate  then  in  force  (as  provided  for  by  ss.  22-25,  cf  uncer- 
and  now  23  &  24  Vict.  c.  127,  ss.  18-23)  shall  not  be  capable  of  tinted 
recovering  his  fees  for  any  business  so  done  by  him  while  how  far 
uncertificated.     This  however  does  not  make  it  unlawful  for  the  allowed, 
client  to  pay  such  fees  if  he  thinks  fit,  nor  for  the  solicitor  to 
take  and  keep  them.     And  the  Court  of  Common  Pleas  has% 
hold  that  a  defeated  party  in  an  action  who  has  to  pay  his 
adversary's  costs  is  bound  by  any  such  payment  which  has  been  , 
actually  made,  and  cannot  claim  to  have  it  disallowed  after; 
taxation,  though  it  seems  the  objection  might  have  been  success-- 
ful  if  made  in  time  before  the  taxing  master  (a).     In  equity  the: 
principle  has  been  carried  out  farther :  the  objection  has  been 
made  on  taxation,  and  overruled  by  the  taxing  master:   the 
M.R,  and  the  Lords  Justices  on  appeal,  held  that  the  costs  must 
be  paid.     Here  it  was  said  that  the  client  was  bound  in  honour 
to  pay  his  solicitor,  though  he  could  not  have  been  compelled 
to  do  so,  and  it  might  be  presumed  in  the  absence  of  proof  to  the 
contrary  that  he  had  in  fact  paid  these  costs ;  and  then  he  had 
a  right  to  recover  them  over  from  the  other  side  (b).    And  in 
another  somewhat  earlier  case  (c)  it  was  decided  that  items  for 
business  done  by  a  solicitor  while  uncertificated  must  be  allowed 
as  against  the  client  in  a  taxation  on  the  client's  own  application, 
for  the  client  submits  to  pay  what  shall  be  found  duo,  not  only 
what  the  solicitor  might  have  sued  for,  and  the  debt  is  not 
destroyed.     Proceedings  taken   by  a   solicitor   who  has  not 
renewed  his  certificate  cannot  be  on  that  account  set  aside  as 
irregular  (d).     It  is  said  that  an  attorney  can  have  no  lien  for 
business  done  by  him  while  uncertificated  (e).     But  the  case 
cited  for  this  (/)  was  on  the  earlier  Attorneys'  Act,  37  Geo.  3,  c. 
90,    by  which   the  admission  of   an   attorney  neglecting  to 
obtain  his  certificate  as  thereby  directed  was  in  express  terms 

(a)  Fullalove  v.  Parl-er,  12  C.  B.  (c)    Chitty's  Archbold'a  Pr.   69, 

N.  S.  246,  31  L.  J.  C.  P.  289,  240.  ed.  1866. 

(6)  Rt  Jlope,  7  Ch.  766.  (/)  Wilton  v.  Chambers,  7  A.  &  E. 

(c)  Re  Jones,  9  Eq.  63.  624. 

(d)  Sparling  v.  Brercton,  2  Eq.64. 
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made  void  (s.  31)  :  it  was  held  that  under  the  special  circum- 
stances of  the  case  (which  it  is  unnecessary  to  mention),  there 
had  been  a  neglect  within  the  meaning  of  the  statute  so  that  the 
attorney's  admission  was  void,  and  that  he  must  be  regarded  n& 
having  been  off  the  roll  of  attorneys.  He  was  therefore,  as  a 
necessary  consequence,  incapable  of  acquiring  any  right  whatever 
as  an  attorney  while  thus  disqualified.  It  is  submitted  that 
under  the  modern  Act  there  is  no  reason  for  depriving  an  .un- 
certificated solicitor  of  his  lien,  at  any  rate  in  the  absence  of 
any  wrong  motive  or  personal  default  in  the  omission  to  take 
out  the  certificate. 
As  to  time     Apart  from  this,  a  solicitor  cannot  in  any  case  sue  for  costs  till  a 

fcV^te.  month  after  the  hm  has  been  delivered  (6  &  7  Vict.  c.  73,  s,  37), 
unless  authorized  by  a  judge  to  sue  sooner  on  one  of  certain  grounds 
now  much  enlarged  by  the  Legal  Practitioners  Act,  1875,  38  &  39 
Vict  c.  79. 

(The  special  agreements  between  solicitor  and  client  made 
lawful  by  the  Act  of  1870  belong  to  a  different  category,  as 
they  cannot  be  sued  on  as  contracts  at  all.     See  below,  p.  574.) 

Medical  The  rights  of  medical  practitioners  now  depend  on  the  Medical 

Sonera        ^c*»  1858,  and  (in  England  only)  the  Apothecaries  Act,  55 

Common     Geo.  3,  c.  194.     Before  the  Medical  Act  the  state  of  the  law,  so 

Dhvsidans  far  as  concerned  physicians  (but  not  surgeons  or  apothecaries) 

was  this.    It  was  presumed,  in  accordance  with  the  general  usage 

and  understanding,  that  the  services  of  a  physician  were  honorary, 

and  were  not  intended  to  create  any  legal  obligation :  hence  no 

contract  to  pay  for  them  could  bo  implied  from  his  rendering 

thc:n  at  the  request  either  of  the  patient  or  of  a  third  person. 

But  this  was  a  presumption  only,  and  there  was  nothing  contrary 

to  law  in  an  express  contract  to  pay  a  physician  for  his  services, 

which  contract  would  effectually  exclude  the  presumption  (a). 

Provisions  The  Medical  Act,  1858  (21  <fc  22  Vict.  c.  90),  s.  31,  enacts 
ActflL858  ^a**  evorv  Persou  registered  under  the  Act  shall  be  entitled 
according  to  his  qualification  to  practise  medicine,  Ac,  and  to 
recover  reasonable  charges  for  professional  aid,  &c. :  but  it  is 
provided  that  any  college  of  jjhysicians  may  pass  a  by-law  that 
none  of  their  fellows  or  members  shall  bo  entitled  to  sue  "  in 
maimer  aforesaid."    The  effect  of  this  enactment  is  to  put  an 

(a)  VcitcU  v.  Russell,  3  Q.  B.  928, 12  L.  J.  (>.B.  13, 
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end  to  the  presumption  of  honorary  employment  which  formerly 
existed  (a).  It  remains  competent  however  for  a  medical  man 
to  attend  a  patient  on  the  understanding  that  his  attendance 
shall  ho  gratuitous,  and  whether  such  an  understanding  exists  or 
not  in  a  disputed  case  is  a  question  of  fact  for  a  jury  (b). 

By  the  Act  55  Geo.  3,  c.  194,  s.  21,  an  apothecary  cannot  Apothe- 
recover  his  charges  without  having  a  certificate  from  the  Apothe-  JJq^J^ 
caries'  Society  :  and  this  is  not  repealed  hy  the  Medical  Act  (c). 
Moreover  s.  31  of  the  Medical  Act  enables  a  practitioner  to  sue  only 
"  according  to  his  qualification,"  and  a  qualification  in  one  capacity 
doc3  not  entitle  him  to  sue  for  services  rendered  in  another  (d). 

It  may  perhaps  be  doubted  whether  the  "  reasonable  charges  "  Does  s.  31 

of  s.  31  include  remuneration  for  which  there  is  an  express  ?£  JJ^j 

contract :  for  as  to  this  there  was  no  necessity  for  any  enabling  Act  extend 

enactment     Again  thi3  question  arises — can  a  patient  who  has  *°  e^P*088 
,  ,  .  ^    _  .      _      ..  .,  *  .        ,„,,.    contracts? 

expressly  contracted  to  pay  his  physician  avau  himself  of  this 

section  to  refuse  payment  on  the  ground  of  the  charges  being 
unreasonable  ?  Then,  if  the  proviso  as  to  collegiate  by-laws  is 
to  be  taken  as  applicable  only  to  the  same  matter  as  the  enact- 
ment which  it  qualifies,  it  may  possibly  follow  that  there  is  no 
power  for  a  college  to  make  a  by-law  to  restrain  a  fellow  or 
member  from  suing  on  an  express  contract.  It  seems  more 
probable,  however,  that  s.  31  should  be  read  together  with  the 
following  section  (s.  32)  and  taken  as  co-extensive  with  it 
That  ssction  enacts  that  no  practitioner  shall  recover  any  cJiarye 
for  medical  or  surgical  advice,  &c.  unless  he  proves  that  he  is 
registered  under  the  Act  (c).  And  this  at  all  events  includes 
express  as  well  as  implied  contracts ;  it  also  includes  contracts 
made  with  any  third  person  who  is  to  pay  for  medical  attendance 
as  well  as  those  made  with  the  patient  himself.     In  Alvarez  do 

(a)  Gibbon  v.  Budd,  2  H.  &  C.  92,  at  the  time  of  the  trial  in  Turner  v. 

32  L.  J.  Ex.  182.     See  judgment  of  ReynaU,  14  C.  B.  N.  S.  328, 32  L.  J. 

Martin,  B.  C.  P.  164.    Bat  see  contra,  Leman 

(6)  Gibbon  v.  Budd,  last  note.  v.    Houseley,  L.  R   10   Q.   B.   66, 

(r)  See  decisions  on  this  Act  col-  decisively  and  at  all  events  as  to 

lected,  1  Wms.  Satrad.  513-4.  apothecaries ;  for  an  unrepealed  sec- 

(cZ)    Leman  v.  Fletcher,  L.  R.   8  tionof  the  Apothecaries  Act  (55  Geo. 

Q.  B.  310.  3,  c.  194,  s.  20)  expressly  forbids  un- 

(e)  It  was  held  not  necessary  that  qualified  persons  to  practise  :   and 

the  practitioner  should  have   been  in  the  clear  opinion  of  the  Court  on 

registered  at  the  time  of  rendering  the  construction  and  intention  of 

the  services  sued  for  if  he  could  the  Medical  Act  also, 
prove  that  he  was  actually  registered 
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la  Rosa  v.  Prieto  (a)  the  plaintiff  was  a  Spanish  practitioner 
domiciled  in  England  hut  unregistered,  and  he  had  agreed  with 
the  defendant,  who  was  the  chief  medical  officer  of  a  Peruvian 
ship  of  war  lying  in  the  Thames,  to  take  the  medical  charge  of 
the  men  on  hoard  for  a  fixed  monthly  sum  during  the  defen- 
dant's absence.  It  was  held  that  this  contract  fell  within  the 
Act  and  the  plaintiff  could  not  recover.  It  made  no  difference 
that  the  defendant  was  a  medical  man,  for  the  plaintiff  was  not 
his  assistant  but  was  acting  independently  and  merely  looked  to 
him  for  payment.  It  was  also  argued  that  the  contract  should 
be  governed  not  by  the  law  of  England  but  by  the  law  of  Pern : 
but  the  Court  held  that  since  s.  32  of  the  Medical  Act  was  part 
of  the  lex  fori  of  the  country  where  the  remedy  was  sought,  the 
general  rule  that  the  lex  fori  governs  the  remedy  must  he 
applied.  Cp.  the  decision  on  s.  4  of  the  Statute  of  Frauds  in 
Leroux  v.  Brown  (ft). 

By  the  Austrian  Code  (§  879)  special  agreements  for  remun<P 
ration  between  a  physician  or  surgeon  and  his  patient,  as  welly 
as  between  a  lawyer  and  his  client,  are  null  and  void. 

General  The  general  result  is  that  according  to  the  modern  law  there 

tomedical  *®  no  Presumpti°n  against  the  existence  of  a  contract  to  remune- 
men's  rate  a  medical  attendant  for  his  services,  but  registration  under 
cnargea.  the  Medical  Act,  and  also  the  proper  special  qualifications  for 
the  special  branch  of  practice  in  which  the  services  are  rendered, 
(which  registration  and  qualification,  according  to  the  later  and 
better  opinion,  must  exist  at  the  time  the  services  are  rendered)  (c\ 
are  conditions  precedent  to  his  recovering  anything  for  such  ser- 
vices on  a  contract  either  express  or  implied :  and  the  right  to 
recover  on  an  implied  contract  at  all  events  (and  probably  also 
on  an  express  one)  may  be  excluded  in  the  case  of  fellows  or 
members  of  any  college  of  physicians  by  a  prohibitive  by-law  (d). 
Moreover  it  seems  probable  that  even  an  express  contract  is) 
subject  to  the  condition  of  the  charges  being  reasonable.  \ 

8.  No  3.  We  now  come  to  the  cases  in  which  some  positive  rule  of 

"naady      law  or  statutory  enactment  takes  away  the  remedy  altogether. 

The  only  cases  of  this  kind  known  to  the  writer  in  which 

{a)  16  C.  B.  N.  S.  578,  33  L.  J.  Q.  B.  66. 

G.  P.  262.  (d)  Such    a    by-law     has    been 

(b)  12  C.  B.  801,  22  L.  J.  C.  P.  1 ;  passed  (as  to  fellows  only)  by  the 
supra,  p.  554.  Royal    College    of    Physicians    in 

(c)  Leman  v.  Uoustlcy,  L,  It.  10  London. 
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there  is  a  rule  of  law  to  this  effect  independent  of  any  statute 
are  those  of  the  remuneration  of  banisters  engaged  as  advocates 
in  litigation,  and  (to  a  limited  extent)  of  arbitrators. 

With  regard  to  arbitrators  the  better  opinion  appears  to  be  Arbitra- 
tliat  they  are  in  the  same  condition  as  physicians  were  at  common    "' 
law.     It  is  said  that  an  arbitrator  cannot  recover  on  any  implied 
contract  for  his  remuneration,  but  there  is  no  doubt  that  he  can 
sue  on  an  express  contract  (a). 

The  position  of  a  barrister  is  different.  Barristers. 

The  opinion  was  indeed  not  untenable,  until  quite  recently, 
that  in  the  case  of  counsel,  as  in  that  of  a  physician,  there  was 
a  presumption  of  purely  honorary  employment,  derived  from  the 
custom  of  the  profession,  but  that  this  presumption  would  be 
excluded  by  proof  of  an  express  contract.  So  Lord  Denman 
seems  to  have  been  inclined  to  think  in  Veiich  v.  Russell  (b)  : 
and  a  modern  case  of  Hobart  v.  Butler  in  the  Irish  Exchequer, 
though  it  did  not  decide  the  point,  proceeded  to  some  extent  on 
the  same  assumption  (c). 

But  the  decision  of  the  Court  of  Common  Pleas  in  Kennedy  v^q  remedy 
v.  Broun  (d)  has  established  the  unqualified  doctrine  that  "  the/^g8*"8*  t*»u> 

relation  of  counsel  and  client  renders  the  parties  mutually  mca-frespect  of $***  t***^ 
pable  of  making  any  legal  contract  of  hiring  and  service  con-»  ^ti?iouB    ^^    ^iM^ 
cerning  advocacy  in  litigation."    The  requests  and  promises  oij^^jgi.**0^ 
the  client,  even  if  there  be  express  promises,  and  the  services  of    .  .  yjh,  1  ^;  ^ 
the  counsel,  "create  neither  an  obligation  nor  an  inception  of  oJu*rf**":*t  &*^ 
obligation,  nor  any  inchoate  right  whatever  capable  of  being     jj«,\  )*^***^ 
completed  and  made  into  a  contract  by  any  subsequent  promise."     C^*v*t4HU<  ~ 

On  the  other  hand  there  is  apparently  no  reason  to  doubt  the  Distinc- 
validity  of  an  express  contract  to  remunerate  a  barrister  fo*iji«irt« 
services  which,  though  to  some  extent  of  a  professional  kind,  acts  as 
and  involving  the  exercise  of  professional  knowledge,  do  not  J^     ^ 
involve  any  relation  of  counsel  and  client  between  the  contracting 
parties :   as  when  a  barrister  acts  as  arbitrator  or  returning 
officer  (e).     The  want  of  attending  to  this  distinction  has  led  to 

(a)  Hoggin*  v.  Gordon,  3  Q.  B.       C.  P.  137. 

4G6,  11  L.  J.  Q.  B.  286  ;   VeUck  v.  (<?)  Hoggins  v.    Gordon,  3  Q.  B. 

RusatU,  ib.  928, 12  L.  J.  Q.  B.  13.  466,  11  L.  J.  Q.  B.  286  ;    Egan  v. 

(b)  See  last  note.  Guardians  of  Kensington  Union,  3 
(f)  9  Ir.  C.  L.  157.  Q.  B.  935,  n. 

(d)  13  C.  B.  N.  S.  677,  32  L.  J. 
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such  cases  being  cited  as  authorities  for  the  general  proposition 
that  a  barrister  can  recover  fees  on  an  express  contract 

Express  Moreover,  it  has  been  argued  that  an  express  contract  even 

with  client  ^}e^reen  counsel  and  client  may  still  be  good  as  to  non-litigious 
as  to  non-  business.  When  a  claim  of  this  sort  was  made  in  a  recent  case 
^loa8  against  an  estate  under  administration,  it  was  disposed  of  by* 
Giffard,  L. J.  on  the  ground,  which  was  sufficient  for  the  par- 
ticular decision,  that  at  all  events  a  solicitor  has  no  general 
authority  to  bind  his  client  by  such  a  contract :  but  he  also 
observed  that  such  applications  had  never  been  successful,  and 
expressed  the  hope  that  Jhey  never  would  be  («).  And  it  must 
be  remembered  that  although  the  rule  laid  down  in  Kennedy  v. 
Broun  is  in  its  terms  confined  to  litigation,  and  the  word 
advocate,  not  counsel,  is  studiously  used  throughout  the  judg- 
ment, yet  the  rule  is  founded  not  on  any  technical  distinction 
between  one  sort  of  business  and  another,  nor  on  any  mere 
presumption,  but  on  a  principle  of  general  convenience  supported 
by  unbroken  custom.  No  doubt  it  may  be  said  that  some  of 
the  reasons  given  for  the  policy  of  the  law  do  not  apply  in  their 
full  extent  to  non-litigious  business  (b).  But  on  the  whole  there', 
is  reason  to  suppose  that  English  courts  of  justice  are  more 
likely  to  extend  than  to  narrow  the  scope  of  the  leading  decision,  - 
called  by  the  late  L.  J.  Giffard  "  a  landmark  of  the  law  on  this 
subject "  (c),  if  at  any  future  time  the  occasion  presents  itself. 

Rights  of  There  is  no  express  authority  to  show  whether  a  barrister  can 
]^™J^  or  cannot  contract  with  his  client's  solicitor  for  payment  of  his 
solicitor:    fees  any  more  effectually  than  with  the  client  himself.     It  is 

qu. 

{a)  Mottyn  v.  3fostyn,  5  Ch.  457,  against    a   similar   claim    and    on 

469.     It  may  be  well  to  warn  the  an  almost  identical  point, 

reader  that  the  cases  there  referred  {I)  In  addition    to   Kennedy  v. 

to  in  argument  in  favour  of  the  Brotm,  see  Morri$  v.  Hunt,  1  Chitty 

counsel's  claim  are,  with  the  sole  544,  560,  554,  where  the  rule  is  put 

exception  of  Hobart  v.  Butler,  9  Ir.  on  the  ground  that  the  remuneration 

0.  L.  157,  irrelevant.     For  instance  of  the  counsel  ought  to  be  inde- 

Dot  d.  Bennett  v.  Halt,   15  Q.  B.  pendent  of  the  result  of  the  causa, 

171,  18  L.  J.   Q.   B.   353,  shows  and  therefore  counsel  should  rely 

only  that  there  in  no  absolute  rule  on  prepayment  alone.     This  reason 

of  law  that  in  a  civil  cause  a  barrister  would    however    be    equally  inap- 

may  not  be  instructed  directly  by  plicable  to  an  express  and  uncon- 

the  client,  and  throws  no  light  what-  ditional  contract   to    pay  fees  for 

ever  on  any  question  of  a  right  to  advocacy,  if  made  before  the  com- 

recover  fees.     Hobart  v.  Butler  was  mencement  of  the  litigation, 

relevant    enough,    but    the  wrong  (r)  Mottyn  v.  Mottyn,  tvfwa. 
way :  for  it  was  really  a  decision 
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apprehended  that,  inasmuch  as  counsel's  services  are  given  not 
to  the  solicitor  but  to  the  cliont,  there  would  be  no  consideration 
to  support   such   a  contract  unless  the  solicitor  had  actually  ) 
received  the  fees  from  the  client.     In  that  case  it  cannot  bet  ^ 
affirmed  with  any  confidence  that  the  barrister  lias  no  legal  rights  I 
against  the  solicitor.     A  barrister  has  in  fact  been  admitted  Urt 
prove  in  bankruptcy  against  the  estate  of  a  firm  of  solicitors  for  / 
fees  (apparently  for  conveyancing,  not  litigious  business)  which  ." 
had  been  actually  paid  by  clients  to  the  bankrupts  before  the  \ 
bankruptcy  («).     If  this  be  right,  it  is  difficult  to  see  why  an 
express  promise  by  the  solicitor  to  pay  such  fees,  or  an  account 
stated  between  the  solicitor  and  the  counsel  in  respect  of  them, 
should  not  be  binding.  On  the  other  hand  the  Court  of  Common 
Pleas  has  refused  to  exercise  a  summary  jurisdiction,  on  the 
motion  of  the  client,  to  compel  an  attorney  to  pay  to  counsel 
fees  alleged  to  have  been  paid  by  the  client,  or  else  to  return 
them  to  the  client  (6).     The  case,  however,  was  a  peculiar  one 
and  goes  but  a  very  little  way  towards  answering  the  general 
question.     In  the  argument  of  Hobaii  v.  Butler  (c)  two  un- 
reported (presumably  Irish)  cases  were  cited  to  show  that  a 
barrister  has  a  remedy  in  some  form,  it  does  not  appear  what,  to 
recover  fees  which  have  been  received  by  the  solicitor.     The 
Court  expressed  no  opinion  as  to  their  authority. 

It  is  hardly  necessary  to  add  that  although  counsel's  fees  cannot  Reoognl- 
be  recovered  in  any  way  by  action,  except  possibly  in  some  of  the  ^on  °f 
cases  which  have  been  mentioned  as  still  doubtful,  the  propriety  feeg  in 
of  paying  such  fees  is  judicially  recognized  by  the  constant  <*xfttion 
practice  of  the  courts  in  the  taxation  of  costs :  and  the  solicitor', 
needs  no  authority  from  the  client  beyond  his  general  retainer  to  r 
enable  him  to  retain  and  pay  counsel  and  charge  the  fees  to  his 
client  (d).     The  payment  of  counsel's  fees  may  in  this  manners 
be  indirectly  enforced  either  against  the  client  himself  or  against 
an  unsuccessful  adversary  who  is  liable  for  the  taxed  costs. 

Notwithstanding  the  strong  expressions  used  by  the  Court  in 
Kennedy  v.  Broun  (e),  the  judicial  notice  thus  taken  of  the  obliga- 
tion of  a  client  to  pay  his  counsel  seems  to  be  alone  quite  sufficient 
to  warrant  us  in  treating  it  here  as  being,  though  imperfect,  in 

(a)  He  Ball,  2  Jur.  N.  S.  1070.  (d)  See  Morris  v.  Hunt,  1  Chitty 

(b)  Be  AngeU,   29  L.   J.  C.  P.      544. 

227.  (e)  13  C.  B.  N.  S.  677,  32  L.  J. 

(c)  9  Ir.  a  L.  157.  C.  P.  137. 
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the  nature  of  a  legal  duty,  and  on  a  different  footing  from  a  mere 
moral  obligation. 

Special  By  the  Attorneys'  and  Solicitors'  Act,  1870,  (33  &  34  Vict 

J^te        c.  28)  special  agreements  for  remuneration  between  solicitor  and 
between     client  are  made  lawful  (s.  4)  and  in  a  qualified  manner  enforee- 
ancTclient  a^e-  They  cannot  be  sued  upon  as  ordinary  contracts,  but  the 
under  the  procedure  is  by  motion  or  petition,  when  the  Court  may  enforce 
the  agreement  if  it  appears  to  be  in  all  respects  fair  and  reasonable, 
or  otherwise  set  it  aside.     In  the  last  case  the  Court  may  direct 
the  costs  of  the  business  included  in  the  agreement  to  be  taxed 
in  the  regular  way  (ss.  8,  9).     Where  there  is  an  agreement  toN, 
employ  a  solicitor  on  certain  terms  at  a  future  time,  this  does  not ,' 
prevent  the  solicitor  from  suing  the  client  in  a  court  of  law  if 
the  client  refuses  to  let  him  transact  the  business  at  all.  The  Act  ; 
applies  only  to  that  part  of  an  agreement  which  fixes  the  mode 
of  payment  for  work  done  (a). 

Voidable        Since  the  Infants  Relief  Act,  1874,  any  contract  of  an  infant 

contracts    vocable  at  common  law  and  affirmed  by  him  on  attaining  his . 
of  infante  J  ,  .V 

affirmed  at  majority  must  be  reckoned  as  an  imperfect  obligation  of  this  ; 

^uUa^e#     class,  viz.   on  which  there  has  not  been  and  cannot  be  any  » 

remedy.     The  special  features  of  this  subject  have  been  already 

considered  (b),  and  there  is  nothing  to  add  except  that  the 

general  principles  set  forth  in  the  present  chapter  seem  to  be 

applicable  to  these  as  well  to  other  agreements  of  imperfect 

obligation. 

Other  There  are  sundry  other  cases  of  a  less  important  kind  in 

where  con-  which  the  remedy  naturally  attached  to  a  contract  is  taken  away 
tract  not  by  statute,  without  the  contract  itself  being  forbidden  or 
ni^dj-oided. 

b^8t*tute'  By  the  Act  24  Geo.  2,  c.  40,  s.  12,  commonly  known  as  the 
debts  fop  Tippling  Act,  no  debt  can  be  recovered  for  spirituous  liquors 
spirits  by  supplied  in  quantities  of  less  than  twenty  shillings  worth  at  one 
Aci?<U  time  (c).  The  County  Courts  Act,  1867  (30  &  31  Vict  c.  142, 
Geo.  2 ;      &  4^  similarly  enacts  that  no  action  shall  be   brought  in  any 

(a)  Xces  v.  Williams,  L.   R.  10      sales  of  spirituous  liquor  not  to  be 
Ex.  200.  consumed   on    the    premises,    and 
(6)  Supra,  Chap.  II.,  p.  41.  delivered    at  the  purchaser's   resi- 
de) By  25  &  26  Vict.   c.  88  an      dence  in  quantities  of  not  less  than 
eiception   is   made   in   favour  of      a  reputed  quart. 
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court  for  the  price  of  beer  or  other  specified  liquors  ejuedem  for  beer 
generis  consumed  on  the  premises.     The  Act  of  Goo.  2  applies  c^nZ 
whether  the  person  to  whom  the  liquor  is  supplied  be  the  con-  Court* 
Burner  or  not  (a).    As  these  enactments  do  not  make  the  sale    °*» 
illegal,  money  which  has  been  paid  for  spirits  supplied  in  small 
quantities  cannot  be  recovered  back  (ft). 

But  a  debt  for  such  supplies  has  been  held  to  be  an  illegal 
consideration  for  a  bill  of  exchange  (c) :  this  decision  seems . 
dictated  by  an  excess  of  zeal  to  carry  out  the  policy  of  the  Act,  and\ 
is  possibly  questionable.     In  a  later  case  at  Nisi  Prius  (d)  Lord 
Tenterden  held  that  where  an  account  consisted  partly  of  items 
for  spirituous  liquors  within  the  Tippling  Act,  and  partly  of  other.' 
items,    and  payments  had  been  made  generally  in  reduction* 
of    the    account,   the    vendor    was    at   liberty  to   appropriatoV 
these  payments  to  the  items  for  liquor,  so  as  to  leave  a  good/ 
cause   of  action  for    the   balance;  thus   treating  these   debts,! 
like  debts  barred  by  the  Statute  of  Limitation  of  James  I,  as] 
existing  though  not  recoverable. 

The  writer  is  not  aware  of  any  decision  on  the  modern  enact- 
ment as  to  beer,  &c,  in  the  County  Courts  Act,  1867. 

By  the  Trade  Union  Act,  1871  (34  &  35  Vict  c.  31)  s.  4,  Trade 
certain  agreements  therein  enumerated  and  relating  to  the^*^ 
management  and  operations  of  trade  unions  cannot  be  sued  upon,  ments 
but  it  is  expressly  provided  that  they  are  not  on  that  account  to  q^Jfo 
be  deemed  unlawful.     Li  this  enumeration  are  included  agree-  Union 

Art.  1871 

ments  to  pay  subscriptions.  Practically  trade  union  subscrip-  ^ 
tions  are  thus  placed  on  the  same  footing  as  subscriptions  to 
any  club  which  is  not  proprietary  (e).  So  far  as  we  are  aware 
there  is  nothing  in  principle  against  the  payment  of  subscriptions 
to  a  club  being  legally  enforced  :  but  it  would  in  most  cases  be 
extremely  difficult,  if  not  impossible,  to  ascertain  who  were  the 
proper  persons  to  sue  (/).    The  same  difficulty  exists  in  the 

{a)  Hughes  v.  Done  or  Doane,  1  (/)  In  the  common  law  court*  of 

Q.  B.  294,  10  L.  J.  Q.  B.  65.  some  of  the  United  States,  how- 

(b)  PhUpott  v.  Jones,  2  A.  ft  E.  41.  ever,  the  still  more  difficult  attempt 

(c)  Scott  v.  Gillmore,  3  Taunt.  226.  has  been  made  to  enforce  promises 

(d)  Crookshanks  v.  Rose,  5  C.  ft  P.  to  subscribe  to  public  objects  in 
19.  which  the  subscribers  had  a  common 

(e)  In  the  case  of  a  proprietary  interest ;  and  in  Massachusetts  and 
club  the  proprietor  can  sue  :  see  New  York  not  without  success.  See 
Raggett  v.  Bishop,  2  0.  ft  P.  843,  Hilliard  on  Contracts,  1.  259 ;  Par- 
Raggett  v.  Musgrave,  ib.  556,  sons  on  Contracts,  1,  377  (1st  eel) 
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case  of  any  numerous  unincorporated  association.      But  this 
belongs  to  another  division  of  our  subject  (a). 
Cases  of         The  present  place  seems  on  the  whole  the  most  appropriate  one 
imperfect    *or  mentioning  a  singular  case  which  may  be  regarded  as  the  con- 
obligations,  verse  of  those  we  have  been  dealing  with.     A  valuable  considera- 
repeal  of     ^on  **  given  in  the  course  of  a  transaction  which  as  the  law 
usury  laws  stands  at  the  time  is  wholly  illegal  and  confers  no  right  of  action 
advances     on  cither  party.     Afterwards  the  law  which  made  the  transaction 
made         illegal  is  repealed.   Is  the  consideration  so  received  a  good  founda- 
tion for  a  new  express  promise  on  the  part  of  the  receiver  1    The 
question  came  before  the  .Court  of  Exchequer  in  1863,  some 
years,  after  the  repeal  of  the  usury  laws.     The  plaintiff  sued  on 
bills  of  exchange  drawn  and  accepted  after  that  repeal,  but  in 
renewal  of  other  bills  given  before  the  repeal  in  respect  of 
advances  made  on  terms  which  under  fhe  old  law  were  usurious. 
The  former  bills  were  unquestionably  void  :  but  it  was  held  by 
the  Court  (Martin,  B.  dissenting)  that  the  original  advance  was 
a  good  consideration  for  the  new  bills.     The  question  was  thus 
stated  in  the  judgment  of  the  majority  : — "  Whether  an  advance 
of  money  under  such  circumstances  as  to  create  no  legal  obliga- 
tion at  the  time  to  repay  it  can  constitute  a  good  consideration 
for  an  express  promise  to  do  so."     And  the  answer  was  given 
thus  : — "  The  consideration  which  would  have  been  sufficient  to 
support  the  promise  if  the  law  had  not  forbidden  the  promise  to 
be  made  originally  does  not  cease  to  be  sufficient  when  the  legal 
restriction  is  abrogated.  .  .  A  man  by  express  promise  may  render 
1dm  self  liable  to  pay  back  money  which  ho  has  received  as  a  loan, 
though  some  positive  ride  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transaction  from  constituting  a  legal  debt n  (I). 
The  debt,  therefore,  which  was  originally  void  by  the  usury 
laws,  seems  to  have  been  put  in  the  same  x>osition  by  their 
repeal  as  if  it  had  been  a  debt  once  enforceable  but  barred  by 
the  Statute  of  Limitation. 

Treatment  There  is  one  other  analogy  to  which  it  is  worth  while  to 
°w€qiKr  a^vert>  although  it  was  never  of  much  practical  importance,  and 
gationsat  what  little  it  had  has  in  England  been  taken  away  by  the 
common     Judicature  Acts.     Purely  equitable  liabilities  have  to  a  certain 

(a)  See  pp.  194,  210,  tupra.  715,  716  ;  32  L.  J.  Ex.  265,  269. 

(b)  Flight  v.  Reed,  1  H.  &  C.  703, 
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extent  been  treated  by  common  law  courts  as  imperfect  obliga- 
tions.    The  mere  existence  of  a  liquidated  claim   on  a  trust 
against  the  trustee  confers  no  legal  remedy.     But  the  trustee  may 
make  himself  legally  liable  in  respect  of  such  a  claim  by  an 
account  stated  («),  or  by  a  simple  admission  that  he  holds  as 
trustee  a  certain  sum  due  to  the  cestui  que  trust  (h).     A  court  \ 
of  law  has  also  held  that  a  payment  made  by  a  debtor  without  ( 
appropriation    may    be    appropriated  by    the   creditor    to   anl 
equitable  debt  (c).  ~J 

It  may  be  useful  to  sum  up  in  a  more  general  form  the  Summary 
results  which  have  been  obtained  in  this  chapter. 

An  imperfect  obligation  is  an  existing  obligation  which  is  not 
directly  enforceable. 

This  state  of  things  results  from  exceptional  rides  of  positive 
law,  and  especially  from  laws  limiting  the  right  to  enforce  con- 
tracts by  special  conditions  precedent  or  subsequent. 

When  an  agreement  of  imperfect  obligation  is  executory,  a 
right  of  possession  immediately  founded  on  the  obligation  can 
be  no  more  enforced  than  the  obligation  itself. 

Acts  done  in  fulfilment  of  an  imperfect  obligation  are  valid, 
and  may  be  the  foundation  of  new  rights  and  liabilities,  by  way 
of  consideration  for  a  new  contract  or  otherwise. 

A  party  who  has  a  liquidated  and  unconditional  claim  under  an 
imperfect  obligation  may  obtain  satisfaction  of  such  claim  by  any 
means  other  than  direct  process  of  law  which  he  might  have  law- 
fully employed  to  obtain  it  if  the  obligation  had  not  been 
imperfect. 

The  laws  which  give  rise  to  imperfect  obligations  by  imposing 
special  conditions  on  the  enforcement  of  rights  are  generally 
treated  as  part  of  the  law  of  procedure  of  the  forum  where  they 
prevail  (d),  and  as  part  of  the  hx  fori  they  are  applicable  to 
contracts  sued  upon  in  that  forum  without  regard  to  the  law 
governing  the  substance  of  the  contract  (c),  but  on  the  other 
hand  arc  not  regardod  in  any  other  forum. 

(a)  Topham  v.  Morecroft,  8  E.  &  B.  273. 
972,  983  ;  Jfovxird  v.  Brownhill,  23  («)  This  (it  is  conceived)  does  not 

L.  J.  Q.  B.  23.  apply  to  revenue  laws,  and  enact- 

(6)  Roper  v.  Holland,  3  A.  &  E.  99.  ments  which  are  merely   ancillary 

(r)  Bosanquet  v.  Wray,  6  Taunt.  to  revenue  lawB,  such    as  the   30 

'597.  Vict.  c.  23,  s.  7,  as  to  marine  in- 

(d)  Contra  Savigny,  Syst.  8.  270,  surances. 

P  P 
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ACCEPTANCE  OF  CONTRACT : 

within  what  time,  &c,  it  must  be  communicated,  9. 

when  the  contract  is  made  by  correspondence  :  diilic-ulties  of  the 

subject,  11. 
authorities  reviewed,  13. 
must  be  communicated  in  all  cases,  20. 
will  not  relate  back  to  date  of  proposal,  20. 
must  be  unqualified,  21. 
examples  of  insufficient  acceptance,  21. 

of  sufficient  acceptance,  23. 
with  immaterial  or  ambiguous  addition,  23. 
may  be  communicated  by  conduct,  27. 
by  conduct  as  well  as  by  words,  must  be  certain,  29. 

ACCOUNT  :  action  of,  123. 

ACQUIESCENCE  : 

as  proof  of  assent,  109. 

rights  lost  by,  232. 

as  a  bar  to  rescinding  contract,  496. 

in  cases  of  undue  influence,  541. 

may  work  estoppel  in  equity,  558. 

"ACT  OF  GOD": 

meaning  of  :  no  general  definition  possible,  335. 

ACT  OF  PARLIAMENT  : 

performance  of  contract  made  impossible  by,  is  excused,  329. 

ADVERTISEMENT  :  contract  by,  170,  sqq. 

AGENCY : 

results  of  applying  doctrine  of,  to  contracts  by  correspondence,  12. 
parties  to  actions  on  contracts  made  by  agents,  429,  sqq. 
contract  by  authorized  agent  known  to  be  such,  430. 
when  agent  is  personally  liable,  431. 

P  P  2 
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A<wES*  V-  ',.  '         '. 

contract  by  a-:»a  -rLw.d  «a.>.:*t.  but  n««t  known  to  be  rcch,  432. 

ru-hu  of  cr.  liv!  -*1  iruv.ijal,  43i\ 

rfcht*  of  .  tb*r  c  ntractii. .'  i-arty.  4:;3. 

el-.'t:  •:.  t'j  !•'>•  j.:::.  ::  »I  i-ra«'-i.t,  4*34. 

ponii  ,n  of  j.r  »f«-«ed  a.-^nt  wL<»  ha*  no  authority  :  where  m  responsible 

principal  is  nan.ed.  4  ;."». 
where  no  re»p  .iwMe  pried; *il  i«  namel,  43S. 
wh*n  profe*-«.d  a-/ent  may  <i>c!-r»e  him^'J  a?  real  principal,  439. 
cnVrt  of  d-.-V.L  r.f  p:;i*\T.u  -m  -'i^-pant  contracts  of  agent  before 

noti'-e,  Ho. 
fraudulent  mi-*e]  r-Hrntation  or  concealment  of,  47?. 

AGENT : 

mnat  not  deal  secretly  on  hi*  «»wn  account  in  basinet  of  agency,  223. 
muft  account  to  principal  notwithstanding  collateral  illegality  in  the 

transaction,  30  4. 
knowledge  of,  in  knowledge  of  principal,  430,  449. 

AGREEMENT : 

Savigny's  analysis  of  the  conception,  1. 

as  defined  by  him,  covers  much  more  than  contract,  3. 

common  intention  expressed  by  proposal  and  acceptance,  5. 

no  contract  anient  the  terms  are  certain,  24. 

no  contract  where  the  promise  is  illusory,  26. 

implied  proixjsal  or  acceptance,  27. 

Un'LAWfil  (tvhich  see),  Ch.  VI. 
unlawful,  the  different  classes  of,  219. 
contrary  to  positive  law,  221,  $qq. 
to  commit  offence,  etc.,  221. 
wrongful  as  against  third  person*,  223. 
illegal  by  statute,  234. 
immoral,  242. 
against  Public  Policy  (ichich  tec),  251. 

See  aho  Champerty.    Restraint  of  Trade. 
Impossible,  322,  sqq. 

See  Impossible  Agreemeents. 
conditions  affecting  validity  of  consent,  355. 

(See  Mistake,  etc.) 
where  there  may  be  an  apparent,  but  no  real  consent  and  no  con- 
tract, 373. 
election  to  adopt,  where  originally  void,  405. 
operation  of  document  as,  may  be  conditional,  411. 
informal,  how  affected  by  Statute  of  Frauds,  555,  sqq. 

execution    of,  may  be  good  consideration  or  accord   and 

satisfaction,  557. 
effect  of  part  performance,  557. 

ante-nuptial,  how  far  made  binding  by  post-nuptial  settle- 
ment, 559. 
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AGREEMENTS  OF  IMPERFECT  OBLIGATION : 
their  nature  and  effects,  546,  sqq. 

conflict  between  lex  fori  and  lex  contractus,  551,  554,  570. 
general  results  as  to,  577. 

APOTHECARIES  : 

cannot  recover  charges  unless  properly  qualified  at  time  of  services, 
569. 

ARBITRATION  : 

agreements  for  reference,  now  practically  enforceable,  268. 
right  of  action  may  be  conditional  on  award,  269. 

ARBITRATOR  : 

can  recover  remuneration  on  express  contract,  571. 

ARTIFICIAL  PERSON : 

nature  of,  81. 

separate  estate  of  married  woman,  analogous  to,  66. 

ASSUMPSIT  : 

action  of,  its  introduction,  124. 

AWARD  : 

whether  stranger  can  be  bound  by,  184. 
mistake  in,  how  far  it  can  be  rectified,  366. 

BANKRUPTCY  : 

loan  obtained  by  infant  under  pretence  of  full  age,  provable  in,  55. 
secret  agreements  with  particular  creditors  void,  225. 

BARRISTER  : 

fees  of,  for  advocacy  not  recoverable  from  client,  571. 

for  non-litigious  business,  qu.t  572. 

fees  paid  by  client  to  solicitor,  whether  recoverable  by  counsel,  573. 

judicial  notice  of  counsel's  fees  in  taxing  costs,  573. 

BILL  OF  EXCHANGE  : 

is  not  an  equitable  assignment,  71,  n. 

Ami  see  Negotiable  Instruments. 

BILL  OF  LADING : 

effect  of  misdescription  of  goods  in,  451. 

BILLS  OF  SALE  ACTS :  143. 

BOND : 

with  unlawful  condition,  void,  299.  • 

is  absolute  if  the  condition  is  impossible  at  the  time,  but  discharged 

if  it  subsequently  becomes  impossible,  350. 
with  alternative  conditions,  where  one  impossible,  352. 

BORROWING  MONEY : 

corporate  powers  of,  100,  103,  115. 
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CANCELLATION  : 

of  instruments  by  courts  of  equity,  499. 

"CATCHING  BARGAINS  :" 
rules  of  equity  as  to,  532. 
what  are  marks  of,  533. 
on  what  terms  borrower  relieved,  535. 

CHAMPERTY : 

definition  of,  270. 

what  amounts  to,  271. 

bargains  to  find  means  for  litigation  and  share  property  recovered, 

272. 
solicitor  cannot  purchase  subject-matter  of  the  suit  from  his  client, 

273. 
purchase  of  subject-matter  of  litigation,  not  in  itself  unlawful,  274. 
proceedings  in  lunacy  ;  exceptional,  277. 
not  justified  by  kinship,  278. 

CHOSE  IN  ACTION : 

why  formerly  not  assignable,  196. 

CIVIL  DEATH : 

meaning  of,  58. 

wife  of  person  civilly  dead  can  sue  alone,  59. 

COERCION : 

money  paid  under,  recoverable  though   the   transaction  otherwise 

unlawful,  306. 
and  though  circumstances  do  not  amount  to  duress,  502. 

COMPANIES : 

when  and  how  bound  by  agreements  of  promoters,  183. 

COMPANIES  ACT,  1862  : 

company  under,  cannot  bind  itself  by  contract  for  purposes  fcreign 
to  the  memorandum  of  association,  95,  111. 

COMPANY : 

has  prima  facie  power  to  mortgage  its  property,  103. 
powers  of  directors,  &c,  limited  by  principles  of  partnership,  104. 
how  far  third  persons  are  bound  to  know  these  limits,  106. 
ratification  of  irregular  transactions  by  assent  of  shareholders,  108. 
under  Act  of  1862,  incapable  of  contracting  for  purposes  not  within 

memorandum  of  association,  111. 
when  bound  by  negotiable  instruments,  113, 114. 

And  see  Corporation.  • 

purchase  of  shares  in  order  to  sue  company  or  directors  at  one's  own 

risk  is  not  maintenance,  275. 
contract  to  take  shares  in  not  void,  but  only  voidable,  386,  390. 
sale  of  shares  in,  avoided  by  petition  for  winding-up  unknown  to 

parties,  398. 
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COMPANY— continued. 

duty  of  directors,  Ac,  to  state  facts  truly  in  prospectus,  462. 
transfer  of  shares  invalid  when  directors'  consent  obtained  by  fraud,  476 
when  bound  by  statements  of  directors,  Ac,  483. 
statements  of  prospectus  binding  only  as  against  original  share- 

holders,  485. 
repudiation  of  shares  Id,  when  too  late,  491,  494,  497. 

COMPENSATION  : 

for  misdescription  on  sale  of  land,  454. 
See  Specific  Performance. 

COMPROMISE : 

of  criminal  proceedings  when  lawful,  266. 

of  civil  proceedings,  void  when  improperly  procured,  267. 

cannot  be  set  aside  for  mistake  or  oversight  as  to  particular  points  of 

law,  369. 
consideration  for,  162. 

CONDITION  : 

to  be  performed  by  stranger,  must  be  performed  at  obligor's  peril,  328. 

impossible  or  necessary,  349. 

treatment  of  impossible  conditions  in  bonds,  351. 

alternative  conditions  where  one  becomes  impossible,  352. 

representations  amounting  to,  their  nature  and  effect,  447. 

CONDITIONS : 

in  restraint  of  marriage,  282. 

CONDITIONS  OF  SALE : 

effect  of,  on  right  to  compensation,  455,  457. 

CONFIRMATION  : 

of  infant's  marriage  settlement,  38. 
And  see  Acquiescence. 

CONFLICT  OF  LAWS : 

as  to  lawfulness  of  agreement,  308,  sqq. 
as  to  existence'of  remedy,  551,  554,  570. 

CONSIDERATION : 

the  doctrine  peculiar  to  English  law,  147. 

possible  connexion  with  the  causa  of  Roman  law,  149. 

gradual  formation  of  the  doctrine,  150. 

connexion  with  the  learning  of  uses,  152. 

points  more  lately  settled  ;  contracts  in  writing,  158. 

promises  founded  on  moral  duty,  153. 

adequacy  not  material,  154. 

consideration  may  be  contingent,  156. 

reciprocal  promise  as  consideration,  156* 

promise  must  be  enforceable,  157. 
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CONSIDERATION— continued. 

how  far  promise  to  perform  existing  duty  can   be  consideration, 

157-159. 
how  far  required  for  discharge  of  contracts,  160. 
for  variation  of  contracts,  160. 
abandonment  or  forbearance  of  rights,  161. 
forbearance  must  be  definite  and  of  a  really  disputed  right,  162. 
application  of  the  doctrine  in  equity  to  contracts  under  seal,  163. 
specific  performance  of  voluntary  agreement  not  granted,  164. 
external  evidence  of,  164. 
illicit  cohabitation,  if  future,  an  unlawful  consideration ;  if  past,  no 

consideration,  244. 
for  agreement  for  separation,  247. 
for  agreement  in  partial  restraint  of  trade,  sufficient  if  of  some  value, 

288. 
unlawful,  makes  whole  agreement  void,  293. 
forbearance  to  enforce  racing  debts  in  conventional  forum,  whether 

a  good,  319. 
failure  of,  the  true  ground  for  recovering  back  compulsory  payments, 

502. 
inadequacy  of,  whether  ground  for  refusing  specific  performance,  522. 

CONSTRUCTION : 

rules  of,1  common  to  law  and  equity :  general  intent  prevails,  407. 

what  is  a  rule  of,  409. 

peculiar  rules  of  in  equity,  413,  sqq. 

CONTRACT : 

definition  of,  5,  6. 

conclusion  of,  may  be  postponed  until  execution  of  formal  instrument, 

24. 
form  of,  116,  sqq. 

See  Formal  Contracts. 
procedure  upon,  in  early  English  law,  122. 
consideration  for  discharge  or  variation  of,  160. 
who  may  sue  and  be  sued  upon,  167,  sqq. 
parties  must  be  ascertained  at  time  of  contract,  169. 
contracts  by  advertisement,  170. 
later  extensions  of  the  doctrine,  173. 
difficulties  raised  by  the  modern  cases,  176. 
effect  of  Statute  of  Frauds  on  contracts  by  advertisement,  181. 
third  persons  not  bound,  182. 

third  persons  not  entitled  by  the  contract  itself,  186. 
third  person  cannot  sue  at  law  on  contract  made  for  his  benefit,  190. 
state  of  authorities  in  equity,  191. 

attempts  to  enable  a  stranger  to  sue  for  convenience  of  parties,  193. 
assignment  of  contract,  195. 

under  Judicature  Act,  by  rules  of  equity,  or  by  special  statutes,  197. 
rules  of  equitable  assignment :  notice  to  debtor,  198. 
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CONTRACT— continued. 

what  is  meant  by  assignments  being  subject  to  equities,  200. 

assignment  may  be  free  from  equities  by  agreement  of  parties,  202. 

instruments  may  be  made  transferable,  203. 

but  not  negotiable,  205. 

nature  of,  in  partnership  with  transferable  shares,  209. 

in  bill  of  lading,  transferable  by  indorsement,  211,  214. 

Unlawful,  Ch.  VI. 

See  Agreement,  Unlawful  Agreements. 
forbidden  by  statute,  234. 
malum  prohibitum  and  malum  in  se,  236. 
agreement  may  be  not  void  though  forbidden,  240. 
unconditional,  not  excused  by  performance  being  in  fact  impossible,  330. 
to  pay  rent,  not  avoided  in  English  law  by  accidental  destruction  of 

premises,  332. 
when  held  conditional  on  performance  being  or  remaining  possible, 

336,  sqq. 

See  Impossible  Agreements. 
ambiguous,  construction  acted  upon  by  parties  will  be  adopted,  366. 
satisfaction  by  stranger,  whether  a  bar  to  subsequent  action  upon,  383. 
personal,  cannot  be  assigned,  3S5. 
in  writing,  cannot  be  varied  by  verbal  agreement,  411. 
but  may  be  verbally  waived  in  equity,  qu.  whether  at  law,  411,  ». 
apparent,  where  document  not  meant  to  operate  as,  412. 
when  voidable  for  Misrepresentation  (which  see),  446,  463,  sqq. 

And  see  Rescission. 
representations,  &c,  not  amounting  to,  may  be  binding  as  estoppel, 

558,  561. 
requiring  stamp,  variation  of,  by  subsequent  unstamped  agreement, 

565. 

CONTRACT  BY  CORRESPONDENCE  : 
how  and  when  completed,  13,  sqq. 
present  state  of  the  law  as  to,  16. 

COPYHOLDER : 

infant,  must  pay  fine,  44. 

COPYRIGHT  : 

assignments  of,  143. 

CORPORATION  : 

sole  and  aggregate,  82. 

can  act  only  by  agent,  84. 

but  may  be  liable  ex  delicto  for  acts  of  its  agents,  85. 

consequences  of  the  distinction  of  it  from  its  existing  members,  86,  87. 

what  is  the  presumption  of  common  law  as  to  general  competence  of, 

88,  90. 
powers  of,  how  modified  by  rights  of  dissenting  members,  91. 
by  considerations  of  public  policy  as  to  purposes  of  incorporation,  93. 
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CORPORATION— matin  ucd. 

and  as  to  the  interest  of  the  public  as  investors,  94. 

modern  authorities  on  powers  of,  considered,  96,  sqq. 

capacities  incident  to  incorporation  generally,  97. 

created  for  special  purposes  :  meaning  of  ultra  vires,  101. 

cannot  bind  itself  by  negotiable  instruments,  112. 

unless  by  special  provisions  or  as  a  necessary  part  of  its  business,  114. 

bound  by  estoppel,  &c,  115. 

contracts  formerly  required  to  be  under  seal,  127. 

exception  as  to  contracts  in  course  of  trade,  130. 

in  case  of  non-trading  corporations  as  to  contracts  incidental  to 
purposes  of  incorporation,  132. 

contracts  of  municipal  corporations,  133. 

appointments  to  offices,  134. 

may  sue  upon  executed  contract  though  not  originally  bound,  135. 

liable  on  contract  implied  in  law,  136. 

statutory  forms  of  contract,  136. 

whether  seal  equivalent  to  signature  for  making  negotiable  instru- 
ments, 207. 

CORRESPONDENCE.    See  Contract  by  Correspondence. 

COVENANT : 

to  pay  money  under  unlawful  agreement,  void  though  distinct  from 

the  original  agreement,  298. 
when  covenants  run  with  land,  211. 
difference  between  common  law  and  equity,  214. 

CUSTODY  OF  CHILDREN : 

agreements  as  to,  how  far  valid,  278. 

CUSTODY  OF  INFANTS  ACT,  280. 

CUSTOMS  OF  LONDON : 

as  to  infant  apprentice,  46,  52. 

as  to  married  women  trading  alone,  60. 

certain  securities  taken  by  chamberlain  go  to  successor,  83. 

as  to  leases,  124,  n. 

DEBT  :  action  of,  122,  123. 

DECEIT,  ACTION  OF  : 

may  lie  against  corporation,  85. 
what  is  ground  for,  463. 

DEED: 

why  it  cannot  be  written  on  wood,  125. 
whether  within  Statute  of  Frauds,  142. 
of  agent,  principal  not  liable  on,  431. 
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DIRECTORS : 

of   public  companies,  extent  of    their  authority  presumed  to  be 

known,  91. 
how  far  third  persons  are  bound  to  know  the  limits  of  directors' 

authority,  106. 

DRUNKENNESS  : 

effect  of  on  capacity  of  contracting,  same  as  of  insanity,  74. 
contract  of  drunken  man'  voidable,  not  void,  79. 

DURESS : 

what  is  at  common  law,  500. 

recovery  of  money  paid  under  compulsion,  502. 

EASEMENTS  : 

new  kinds  cannot  be  created,  215. 

ECCLESIASTICAL  LAW  : 

influence  of  on  legal  view  of  morality,  242,  246. 

ELECTION  : 

to  adopt  agreement  void  for  mistake,  405. 
And  see  Rescission. 

"ENGAGEMENT": 

technical  use  of  the  term  with  reference  to  separate  estate,  66. 
See  Separate  Estate. 

EQUITIES  : 

assignment  of  contract  subject  to,  200. 

but  may  be  excluded  by  agreement  of  parties,  202. 

attaching  to  negotiable  instrument,  208. 

EQUITY : 

requires  certainty  in  agreements,  25,  27. 
.    treatment  of  infants'  marriage  settlements  in,  38. 
no  specific  performance  of  infant's  contract,  39,  42. 
liability  of  infant  in,  on  false  representation  of  full  age,  54. 
doctrines  of,  as  to  married  women's  separate  estate,  62,  $qq. 

See  Separate  Estate. 
adopts  rule  of  law  as  to  acts  of  lunatic,  Ac.,  79. 
decisions  on  corporate  powers  in,  97, 103,  107. 
whether  tho  doctrine  of  consideration  took  its  origin  in,  152. 
what  is  good  consideration  in,  155. 

treatment  of  voluntary  covenants  and  imperfect  gifts  in,  164. 
when  companies  bound  by  promoters'  agreements  in,  183. 
who  may  bo  bound  by  or  may  enforce  contract  in,  184, 188, 191-3, 

195. 
assignment  of  contract  in,  196,  sqq. 
assignment  "  free  from  equities,"  202. 
agrees  with  common  law  as  to  negotiable  instruments,  206. 
conflict  with  common  law  as  to  restrictive  covenants  running  with 
land,  214. 
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EQUITY— continued. 

rules  of  as  to  custody  of  infants,  279. 

doctrine  of  as  to  unlawful  agreements  where  parties  not  in  pari 

delicto,  307. 
apparent  difference  from  common  law,  as  to  repayment  of  money  paid 

under  contract  when  further  performance  becomes  impossible,  34-1. 
contracts  voidable  in,  on  ground  of  fraud,  &c.,  357. 
rule  of,  as  to  purchase  for  value  without  notice,  361. 
will  not  deprive  purchaser  for  value  of  anything  he  has  actually  got, 

362,  ». 
agrees  with  law  as  to  recovering  back  payments  made  by  mistake,  372. 
as  to  fundamental  error  avoiding  agreement,  376,  388,  399,  400. 
decisions  in,  on  sales  of  land  where  parcels  included  by  mistake,  3S8, 

390. 
on  purchase  of  a  party's  own  property  by  mistake,  399,  400. 
correction  of  obvious  mistakes  in  expression  both  at  law  and  in 

equity,  407. 
agrees  with  law  in  excluding  parol  evidence  on  questions  of  pure 

construction,  410. 
oral  waiver  of  written  contract  in,  411,  n. 
restricted  construction  of  general  words  in,  414. 
when  time  is  of  essence  of  contract  in,  415. 
relief  against  penalties  in,  417. 
admission  of  oral  evidence  as  defence  against  specific  performance  of 

contract  in  writing,  420. 

Rectification  of  instruments  in  (which  see,  421),  442,  sqq. 
general  rules  of,  as  to  misrepresentation,  446,  464-467. 
agrees  with  law  as  to  creditor's  duty  to  surety,  452. 
rules  of,  as  to  specific  performance  and  compensation  on  sales  of 

land,  455. 
former  difference  of,  from  law  as  to  sales  by  auction,  475. 
doctrine  of  as  to  "making  representations  good,"  478. 
rules  of,  as  to  loss  of  remedies  by  acquiescence,  496. 
jurisdiction  of,  to  cancel  instruments,  499. 
doctrine  of,  as  to  undue  influence,  503,  sqq. 
as  to  "  expectant  heirs,"  527. 
as  to  "  catching  bargains/'  532. 
as  to  part  performance  of  informal  agreement,  557. 
as  to  estoppel  by  representation  or  acquiescence,  558,  5G1. 
liabilities  in,  incidentally  recognized  at  common  law,  577. 

ESTOPPEL  : 

corporations  bound  by,*  11 5. 

by  negligence,  whether  applicable  to  deeds,  375,  n. 

extended  doctrine  of,  in  equity,  558,  561. 

EVIDENCE : 

extrinsic,  always  admissible  to  show  illegality  of  agreement,  299. 
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'EVIDENCE— continual 

subsequent  conduct  of  parties  may  bo  evidence  of  original  unlawful 

intention,  300. 
parol,  not  admitted  to  vary  written  contract,  410. 
of  oral  variation,   admitted  as  defence  to  specific  performance  of 
written  agreement,  but  not  to  obtain  performance  of  agreement 
as  varied,  420. 
oral,  inadmissible   to  rectify  instrument  where   there   is  previous 

agreement  in  writing,  423. 
but  seems  admissible  where  there  is  no  previous  written  agreement, 
423,  424. 
EXECUTORS  : 

cannot  sue  or  be  sued  on  contracts  of  personal  service,  341. 
or  on  contract  to  marry,  343. 
EXPECTANCY : 

sale  of;  not  unlawful,  277. 
EXPECTANT  HEIRS  :  protection  of,  by  courts  of  equity,  527. 

FIDUCIARY  RELATION : 

between  contracting  parties,  effect  of,  511. 

instances  of,  514. 
FOREIGN  LAW : 

contract  rendered  impossible  of  performance  by,  not  discharged,  332. 
And  see  Conflict  op  Laws. 
FORFEITURE  : 

relief  against,  in  equity,  418. 
FORMAL  CONTRACTS  : 

their  importance  in  ancient  law,  1 1 7. 

position  of  informal  contracts  in  Roman  law,  110. 

in  old  English  law,  121, 122. 

requirements  of  form  now  the  exception,  126. 

cases  where  form  specially  required,  127,  sqq. 
FRAUD : 

of  agent,  corporation  liable  for,  85. 

on  third  party,  makes  agreement  void,  223. 

settlements  in  "  fraud  of  marital  right,"  231 . 

dissimulation  of  unlawful  purpose  by  one  party  to  contract  is,  316. 

how  distinguished  from  misrepresentation,  471. 

what  is  fraudulent  representation  or  concealment,  473. 

reckless  assertions,  474. 

special  doctrines  as  to  sales  by  auction  and  marriage,  475. 

transactions  voidable  when  consent  of  third  persons  obtained  by,  476. 

rules  as  to  rescinding  contract  for,  how  far  the  same  as  for  simple 
misrepresentation,  476,  477. 

contract  incidental  to  a  fraud  is  itself  fraudulent,  481. 

unfounded  charges  of,  visited  with  costs,  498. 
And  see  Rescission. 
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FRAUDS,  STATUTE  OF : 

as  to  Bpecial  promise  by  executor,  138. 

as  to  guaranties,  139. 

as  to  agreements  in  consideration  of  marriage,  140. 

as  to  interests  in  land,  140. 

as  to  agreements  not  to  be  performed  within  a  year,  141. 

as  to  the  note  or  memorandum,  141. 

whether  applicable  to  deeds,  142. 

foreign  laws  analogous  to,  145. 

contracts  by  advertisement  not  exempt  from,  181. 

effect  of,  where  writing  does  not  represent  the  real  agreement,  421. 

informal  agreements  within  s.  4  not  void,  553. 

ante-nuptial  agreements  confirmed  by  post-nuptial  writing,  559. 

FRAUDULENT  PREFERENCE  : 

agreements  with  particular  creditors  by  way  of,  224,  225. 

GAMING  : 

treatment  of  gaming  debts  contracted  abroad  and  not  unlawful  by 
local  law,  312. 

GENERAL  WORDS  : 

restrained  by  context  both  at  law  and  in  equity,  408. 

and  in  equity  by  intention  appearing  from  external  evidence,  414. 

GERMAN  COMMERCIAL  CODE  : 
on  formation  of  contracts,  30. 

GIFT  :  imperfect,  not  aided  in  equity,  165. 

GUARANTY : 

within  Statute  of  Frauds,  139. 

voidable  for  misrepresentation  or  dissimulation  to  surety,  452. 

IGNORANCE  : 

of  law,  may  be  material  as  excluding  specific  unlawful  intention, 

301,  315. 
reckless  or  negligent,  carries  responsibilities  of  knowledge,  465. 
See  also  Mistake. 

"IGNOZANTIA  JURIS": 

meaning  of,  explained  by  Lord  Westbury,  400. 

ILLEGALITY:' 

of  contracts  by  companies  tending  to  defeat  purposes  of  incorporation 
94. 

And  tec  Unlawful  Agreements. 

IMMORAL  AGREEMENTS; 

void  ;  what  are  such,  and  what  is  immoral  consideration,  242. 
agreement  immoral  jure  gentium  cannot  bo  justified  by  any  local 
Jaw,  309. 
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IMMORAL  PUBLICATIONS  : 

punishable  by  criminal  law,  and  .therefore  no  ground  of  civil  rights, 
250. 

IMPOSSIBLE  AGREEMENTS: 

general  statement  of  law  as  to,  323. 

agreement  impossible  in  itself  void  :  what  is  meant  by  impossibility 

for  this  purpose,  324. 
"practical  impossibility"  not  equivalent  to  absolute  impossibility, 

326. 
repugnant  promises,  &c,  326. 

promisor's  not  having  means  of  performance  is  not  impossibility,  327. 
agreement  impossible  in  law,  void,  328. 
performance  being  impossible  in  fact,  no  excuse  in  absolute  coitract, 

330. 
impossibility  by  foreign  law,  no  excuse,  332. 
effect  of  accidents  subsequent  to  contract :  analogy  of  contract  to  pay 

rent,  when  premises  accidentally  destroyed,  332. 
exception  of  accidents  not  contemplated  by  contract,  334,  sqq. 
where  performance  depends  on  existence  of  specific  thing,  336. 
where  subject-matter  destroyed  without  fault  on  either  side,  336, 

337. 
state  of  things  at  date  of  agreement  not  contemplated  by  parties,  338. 
construction  of  covenants  in  mining  leases,  339. 
express  exceptions  in  commercial  contracts,  340. 
where  performance  depends  on  life  or  health  of  a  person,  implied 

condition  that  life  or  health  shall  continue,  341. 
anomalous  treatment  of  contract  to  marry,  343. 
impossibility  caused  by  default  of  promisor,  equivalent  to  breach  of 

contract,  345. 
by  default  of  promisee,  discharges  promieor,  and  he  may  recover  loss 

or  rescind  the  contract,  345. 
alternative  contracts  where  one  thing  is  or  becomes  impossible,  347. 
conditional  contracts  where  the  condition  is  or  becomes  impossible, 

348. 
where  condition  of  bond  impossible,  obligation  is  absolute,  351. 
otherwise  where  the  condition  subsequently  becomes  impossible,  351. 
alternative  conditions  in  bonds  where  one  is  or  becomes  impossible, 

352. 
Indian  Contract  Act  on  impossible  agreements,  353. 

IICDIAN  CONTRACT  ACT : 

its  definitions  of  agreement,  Ac.,  6. 

on  the  communication,  acceptance,  and  revocation  of  proposals,  18, 

on  communication,  &c.  of  proposals,  21. 

on  quasi-contracts,  or  contracts  implied  in  law,  20. 

on  proposal  and  acceptance,  30. 

on  contracts  of  persons  of  unsound  mind,  SO, 
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INDIAN  CONTRACT  ACT— continued. 
on  discharge  of  contracts,  160. 
makes  wagers  void,  252. 
provisions  of,  as  to  unlawful  agreements,  319. 
provisions  of,  as  to  impossible  agreements,  353. 
does  not  adopt  English  rule  of  market  overt,  361. 
on  material  common  mistake  avoiding  agreement,  307. 
on  time  being  of  essence  of  contract,  417. 

abolishes  distinction  between  penalty  and  liquidated  damages,  419,  n. 
on  knowledge  of  agent  being  knowledge  of  principal,  430,  n. 
on  parties  to  contract  by  agent,  441. 
on  sales  by  auction,  475. 

on  responsibility  of  principal  for  fraud  of  agent,  483. 
on  inadequacy  of  consideration,  521. 

on  coercion,  undue    influence,  fraud,  misrepresentation  and  mis- 
take, 542. 
on  rescission  of  voidable  contracts,  545. 
INFANTS : 

generally  cannot  bind  themselves  by  contract,  32. 

general  statement  of  the  law,  32. 

contracts  of,  voidable  at  common  law  :  no  real  authority  for  holding 

them  in  any  case  void,  83,  39. 
bonds,  34. 

trading  contracts,  35. 
contracts  of  service,  35. 
leases,  35. 
sales  of  land,  36. 
partnership,  36. 
marriage,  37. 

marriage  settlements,  38. 

negotiable  instruments  and  accounts  stated,  38. 

infant  cannot  have  specific  performance,  39,  42. 

at  what  time  he  may  avoid  his  contracts,  39. 

liable  on  obligations  incident  to   property  ;    leases  and    railway 
shares,  44. 

liable  when  contract  for  his  benefit,  45. 

liable  for  necessaries,  46. 

what  are  necessaries,  how  ascertained,  47. 

liability  for  necessaries  on  simple  contract  only,  51. 

what  contracts  he  can  make  by  custom  or  statute,  51,  52. 

not  liable  for  wrong  when  the  cause  of  action  is  substantially  on  a 
contract,  52. 

whether  liable  on  contract  implied  in  law,  53. 

liable  in  equity  for  representing  himself  as  of  full  age,  54. 

but  not  to  prejudice  of  subsequent  valid  contract,  56. 
INFANTS'  RELIEF  ACT  : 

docs  not  make  ratification  wholly  inoperative,  41. 

effect  of  section  1,  12. 
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INSURANCE : 

contract  of,  liberally  construed  in  favour  of  true  intention,  426. 

INSURANCE  (FIRE) : 

contract  of  insurers  to  reinstate  is  unconditional  after  election  made, 

331. 
implies  condition  that  property  is  correctly  described,  451. 

INSURANCE  (LIFE) :  no  such  duty  of  disclosure  as  in  marine  insurance, 
450. 

INSURANCE  (MARINE)  :  144. 

seamen's  wages  not  insurable,  280. 

where  voyage  illegal  to  knowledge  of  owner,  void,  296. 

voidable  for  material  misrepresentation  or  non-disclosure,  449. 

stamped  policy  required  by  statute,  562. 

the  "  slip  "  nevertheless  recognized  for  collateral  purposes,  506. 

the  rights  of  the  parties  determined  at  the  date  of  the  slip,  ib.y  564. 

KNOWLEDGE  : 

how  far  material  on  question  of  unlawfulness  of  agreement,  316. 

LANDLORD  AND  TENANT  : 

covenants  running  with  tenancy  or  reversion,  211,  212. 

lessor  cannot  resume  possession  actually  delivered  on  discovering 

unlawful  purpose  or  fraud  of  lessee,  295,  471. 
but  may  rescind  if  possession  has  not  been  delivered,  scrub!  c,  296. 
rent  payable  though  premises  accidentally  destroyed,  332. 
lessor  is  not  bound  to  iuform  lessee  of  state  of  premises,  4C2. 

LAW  MERCHANT : 

not  invariable,  208. 

LEASE  : 

of  infant,  voidable,  36. 

of  tenements  for  unlawful  purpose,  no  action  on  covenants,  295. 

LEX  LOCI: 

requirement  of  stamp,  how  treated  in  foreign  court,  261. 

marriage  of  domiciled  British  subjects  wherever  celebrated,  governed 

by  English  law",  283. 
by  what  local  law  the  lawfulness  of  an  agreement  is  determined,  308. 

LIMITATION,  STATUTES  OF: 

promise  or  acknowledgment  by  married  woman  cannot  revive  barred 

debt,  58. 
promise  to  pay  debt  barred  by,  145. 
debts  not  extinguished,  548. 

right  of  action  restored  by  subsequent  acknowledgment,  549. 
acknowledgment  operates  as  new  promise  in  case  under  statute  of 

James,  550. 
otherwise  of  specialty  debt  under  stat.  of  William  IV.,  550. 
applied  -according  to  lex  fori,  not  lex  contractus,  551. 

Q  Q 
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LONDON : 

custom  of,  as  to  infant  apprentice,  46,  52. 

as  to  married  women  trading  alone,  60.    And  gee  pp.  83, 124,  n. 

LUNATIC  : 

marriage  of,  void,  74. 

liable  for  necessaries,  74. 

contracts  in  lucid  intervals  and  contracts  prior  to  lunacy  good,  74, 75. 

contract  of,  in  general  voidable  not  void,  78. 

contract  of,  why  only  voidable  though  he  has  no  agreeing  mind,  378. 

MAINTENANCE : 

definition  of  ;  it  includes  champerty,  270. 

what  amounts  to,  275, 277. 

statute  of  Henry  VIII.  against  buying  pretended  titles,  275. 

what  dealings  are  within  the  statute,  276. 

no  maintenance  without  unlawful  intention,  278. 

may  be  justified  by  kindred  or  affinity,  278. 

MAJORITY  : 

abuse  of  corporate  powers  by,  105. 

MARRIAGE  : 

of  infants,  37. 

within  prohibited  degrees,  void,  233. 
agreements  in  general  restraint  of,  void,  281. 
conditions  in  restraint  of,  282. 

polygamous,  not  recognized  by  English  Divorce  Court,  310. 
illness  unfitting  for,  does  not  avoid  contract  to  marry,  343. 
contract  to  marry  not  uberrima  fidci,  463. 
not  rendered  invalid  by  fraud,  475. 

informal  agreements  in   consideration  of,  how  far  made  valid  by 
post-nuptial  settlement,  550. 

MARRIED  WOMEN  : 

at  common  law  cannot  contract,  56. 

even  if  living  and  trading  alone,  57. 

acquisition  of  things  in  action  by,  57. 

renewed  promise  by,  cannot  revive  barred  debt,  58. 

exceptions  :  queen  consort,  58. 

wife  of  person  civilly  dead,  58. 

„    of  alien  who  has  never  been  in  England,  59. 
custom  of  London  as  to  sole  trader,  60. 
exceptional  contracts  with  husband  as  to  separation,  60. 
statutory  exceptions  :  judicial  separation,  etc.,  61. 
Married  Women's  Property  Act,  61. 

Separate  Estate  (which  sec),  62. 
agreement  by  to  execute  power,  apart  from  separate  use,  73. 
interests  of,  may  be  bound  by  equitable  estoppel,  561. 
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MEDICAL  PRACTITIONERS  : 

regulations  of  Medical  Act  as  to  their  right  of  remuneration,  568. 
conditions  precedent  to  recovering  charge?,  570. 
presumption  of  influence  in  gifts,  &c.,  from  patients,  515. 

MINES  : 

construction  of  unqualified  covenants  to  work,  339. 

MISREPRESENTATION  : 

producing  fundamental  error,  makes  agreement  void  as  against  third 

persons,  but  as  between  the  parties  binding  by  estoppel  at  the 

option  of  the  party  misled,  403. 
fraudulent  or  non-  fraudulent,  4-14. 

general  doctrines  of  common  law  and  of  equity,  445,  416. 
distinction  of  it  from  mere  non-disclosure,  446,  453,  460,  469. 
special  rules  as  to,  in  contracts  of  insurance,  449. 
in  contract  of  suretyship,  451. 
in  contract  for  sale  of  land,  454. 

rules  of  equity  as  to  performance  with  compensation,  455. 
duty  of  vendor  to  describe  property  correctly,  459. 
in  contract  to  take  shares,  462. 
effect  of  on  contracts  in  general,  463,  sqq. 
when  it  is  an  actionable  wrong,  463,  466. 

material,  though  innocent,  makes  contract  voidable  in  equity,  46?. 
effect  of  party  misled  having  means  of  knowledge,  467. 
And  see  Rescission. 

MISTAKE : 

in  general  has  no  particular  legal  consequence-*,  358. 

does  not  as  a  rule  avoid  liability,  359. 

certain   exceptions  to  this  for  protection  of   persons    acting  under 

judicial  process,  360. 
sometimes  a  condition  of  title :  purchase  for  value  without  notice, 

360. 
does  not  as  a  rule  alter   existing  rights  of   the  party  or  of  other 

persons,  363. 
mistake  in  construction  by  parties  docs  not  alter  contract,  365. 
special  cases  where  it  is  of  real  importance,  366. 
mistake  of  fact  and  of  law,  367. 
the  distinction  is  really  of  limited  application,  3*1  S. 
cases  where  it  is  not  applicable,  369. 
it  does  apply  inflexibly  to  recovering  back  money  paid  by  mistake, 

371. 
and  in  equity  as  well  as  at  law,  372. 
mistake  excluding  true  consent,  372. 
as  to  nature  of  transaction,  374. 
as  to  its  legal  character  (as  whether  sale  or  gift),  380. 
as  to  person  of  the  other  party,  380. 
partial  exceptions  to  the  rule  in  assignment  of  contracts  and  agency 

383,  385. 

Q  Q  2 
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MISTAKE  -continued. 

as  to  Bubject-matter  of  the  contract,  3S6 . 

herein  as  to  the  specific  thing,  3S7. 

or  as  to  kind  or  quantity,  391. 

or  other  material  attribute  of  subject-matter,  393. 

when  error  must  be  common  to  avoid  agreement,  393. 

as  to  existence  of  subject-matter,  397. 

agreements  to  purchase  or  pay  rent  for  property  really  one's  own, 

399. 
where  fundamental  error  produced  by  misrepresentation,  403. 
rights  and  remedies  of   parties,  where   agreement  void  for  fund  *.- 

mental  error,  404. 
election  to  adopt  agreement,  405. 
mistake  in  expression  of  true  consent,  406,  sqq. 
correction  of  obvious  mistakes  by  ordinary  construction,  407. 
restriction  of  general  words  and  releases,  414. 
in  expression  of  contract,  a  bar  to  specific  performance,  419. 

Rectification  of  instruments  on  ground  of  (which  arc),  421. 

MONEY  TATD : 

by  infant  under  voidable  contract,  cannot  be  recovered  after  contnv  t 

executed,  40. 
under  Unlawful  Agreement  (which  see)  when  it  can  be  recoverc  \ 

back,  302,  sqq. 
in  actual   ignorance  of    fact  though   with    means  of    knowledge, 

recoverable,  368. 
with  knowledge  of  facts,  though  under  mistake  of  law,  not  rccoverab  I  e 

either  at  common  law  or  in  equity  (except  mistaken  payment  I  y 

officer  of  court),  371,  372. 
cannot  be  recovered  back  where  former  state  of  things  cannot  be 

restored,  492. 
under  compulsion,  recoverable,  502. 
under  informal  agreement  within  s.  4  of  Statute  of  Frauds,  n  1 1 

recoverable,  556. 
for  small  debts  within  Tippling  Act,  not  recoverable,  575. 

MONEY  RECEIVED  : 

action  for,  lies  against  corporation,  136. 

MORTGAGE : 

treatment  of  in  equity,  417. 

the  Court  will  treat  nominal  sale  as,  if  such  is  true  intention,  418. 

NECESSARIES  : 

liability  of  infant  for,  46,  sqq. 

articles  being  capable  of  real  use  not  a  sufficient  test,  49. 

apparent  means  of  buyer  not  material,  49. 

not  confined  to  goods,  50. 

liability  of  lunatic  for,  74. 
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I  EGLIGENCE  : 

of  agent,  corporation  answerable  for  as  well  as  natural  person,  84. 

aiTer*  inust  not  profit  by  his  own,  230. 

does  not  exclude  right  to  rescind  for  misrepresentation,  407. 

NEGOTIABLE  INSTRUMENTS : 

corporations  in  general  cannot  issue,  113. 
must  be  in  writing,  137. 

payable  to  treasurer,  &c.  of  a  society  for  time  being,  bad,  195. 
peculiar  qualities  of,  205,  206. 
what  can  be  admitted  as,  207. 
how  they  cease  to  be  so,  208. 

the  holder  of  cannot  make  title  through  f urged  indorsement,  302. 
principal  bound  by  acceptance  of  agent  though  not  in  principal's 
name,  431. 

NOTICE  : 

assignee  of  married  woman's  separate  property  with,  bound  by 

engagement  affecting  it,  67. 
to  debtor,  of  assignment  of  contract,  198. 
purchase  for  value  without,  361. 

NUDUM  PACTUM: 

change  in  the  meaning  of  the  term,  149,  151. 

NUISANCE  : 

corporation  indictable  for,  85. 

OFFER  t  See  Proposal. 

PAR  DELICTUM; 

doctrine  of,  302. 

qualifications  of  and  exceptions  to  it,  304,  307. 

PARTNER : 

extent  of  his  authority  to  bind  the  firm,  91. 

PARTNERSHIP  : 

shares  in,  transferable  at  common  law,  209. 

PENALTIES  : 

relief  in  equity  against,  417. 
and  liquidated  damages,  418. 

PENALTY : 

imposed  by  statute  implies  prohibition,  236. 

PHYSICIANS  : 

rights  of,  as  to  payment  for  services  at  common  law,  5G3. 
under  Medical  Act,  569,  570. 

PRINCIPAL  AND  AGENT : 

principal  when  liable  on  contracts  made  by  agent,  420,  *qq* 
rights  of  undisclosed,  432. 
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PRINCIPAL  AND  AGENT— continual 

principal  not  liable  if  exclusive  credit  given  to  agent,  434. 

when  professed  agent  may  declare  himself  as  real  principal,  439. 
agent's  authority  determined  by  death  of,  440. 
when  answerable  for  representations  of  agent,  482. 
agent  always  liable  for  his  own  wrong,  484. 
And  see  Agency. 

PROMISE  : 

as  constituting  contract,  5. 

inferred  in  fact  or  implied  by  law,  28. 

too  vague  to  be  enforced,  157. 

how  far  promise  to  perform  existing  duty  can  be  consideration,  157, 

159. 
by  advertisement  or  general  announcement,  nature  and  limits  of, 

172,  m 
to  several,  whether  one  can  sue  on,  193. 

PROMISES : 

in  same  instrument,  where  some  lawful  and  some  not,  292. 

PROPOSAL  OF  CONTRACT  : 
when  it  may  be  revoked,  8. 
when  it  must  be  accepted,  9. 
revocation  muflt  be  communicated,  10. 
is  revoked  by  death  of  proposer  before  acceptance,  20. 
by  Indian  Act  only  if  known  to  other  party,  20. 
may  be  communicated  by  conduct,  27. 

PUBLIC  POLICY  : 

corporate  powers  must  not  be  used  to  defeat  purposes  of  incorpora- 
tion, 93. 
doctrine  of,  applied  to  corporate  acts,  110. 
the  doctrine  extended  in  order  to  discourage  wagers,  252. 
opinions  in  Egerton  v.  Brownlow,  effect  of  the  decision,  254,  256. 
rules  not  to  be  arbitrarily  extended,  256. 
trading  with  enemies,  257. 
aiding  hostilities  against  friendly  nations,  259. 
as  to  foreign  revenue  laws,  260. 
agreements  for  corrupt  or  improper  influence,  262. 
sale  of  offices,  &c.,  264. 
compounding  offences,  266. 
agreements  for  reference  to  arbitration,  268. 
maintenance  and  champerty,  269,  sqq. 
agreements  as  to  custody  of  children  controlled  by,  278. 
as  to  agreements  limiting  freedom  of  individual  action,  280. 
agreements  in  restraint  of  marriage,  281. 
agreements  to  influence  testator,  283. 
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PUBLIC  POLICY— continued, 

agreements  in  Restraint  of  Trade  (which  see),  2S3,  sqq. 
agreements  against  interests  of  State  where  sued  upon  cannot  be 
supported  by  any  local  law,  314. 

QUASI-CONTRACTS  : 

distinguished  from  tacit  but  real  contracts,  28. 
appear  as  fictitious  contracts  in  English  law  :  dealt  with  separately 
in  Indian  Contract  Act,  29. 

RAILWAY  : 

purchase  of  shares  in  or  promotion  of  by  another  railway  company, 

98,  99. 
agreements  for  running  powers,  &c,  99, 100. 

RATIFICATION  : 

of  infant's  contract :  effect  of  Infants*  Relief  Act,  40. 

of  irregular  acts  by  assent  of  shareholders,  92. 

must  be  by  one  who  might  have  been  originally  bound,  438. 

RECTIFICATION  OF  INSTRUMENTS : 
jurisdiction  of  the  court  in,  422,  425. 
oral  evidence  how  far  admissible,  423. 

a  common  intention  of  all  parties  different  from  the  expressed  inten- 
tion must  be  shown,  424. 
proof  of  one's  party's  intention  will  not  do,  425. 
special  rules  as  to  settlements,  426. 
at  whose  suit  granted,  427. 
option  to  rectify  or  set  aside  in  certain  cases,  427. 
new  conveyance  not  required,  428. 
no  jurisdiction  to  rectify  wills,  442. 

REDUCTION  INTO  POSSESSION  : 

of  married  woman's  chose  in  action,  57. 

RELEASES  : 

restricted  construction  of  in  equity,  414. 

REPRESENTATION : 

of  full  age  by  infant,  55. 

must  be  shown  to  have  misled  the  other  party,  55. 

when  silence  is  or  is  not  equivalent  to,  464,  474. 

what  conditions  it  must  satisfy  to  be  relied  on  for  rescinding  con- 
tract, 476,  sqq. 

it  must  generally  be  of  fact,  477. 

the  equitable  doctrine  of  " making  representations  good"  distin- 
guished, 478. 

it  must  in  fact  have  induced  the  contract,  480. 

must  be  made  by  a  party  to  the  contract,  481. 

of  agent,  when  principal  liable  for,  482. 

must  be  made  as  part  of  same  transaction,  484. 
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REPUDIATION : 

of  shares  by  infant,  37,  44. 

RESCISSION  : 

right  of,   on   discovering   unlawful  purpose  of   other  contracting 

party,  295. 
of  contract  for  misrepresentation,  446,  sqq.,  464-7. 
for  fraud  or  misrepresentation,  not  allowed  unless  (in  general)  the 

representation  was  of  fact,  477. 
and  in  fact  induced  the  contract,  480. 
option  to  affirm  or  rescind  contract  for  fraud,  &c,  437. 
election  how  determined,  487. 
election  to  rescind  must  be  communicated,  489. 
by  or  against  representatives,  490. 

not  allowed  where  former  position  cannot  be  restored,  491. 
not  allowed  against  purchasers  for  value,  493. 
must  be  within  reasonable  time,  for  length  of  time  is  evidence  of 

acquiescence,  495. 
for  undue  influence,  540. 

RESTRAINT  OF  TRADE  : 

agreements  in  unlimited  restraint  of  trade ;  void,  28  i. 

limited  restraints  admitted,  285. 

what  conditions  such  agreements  must  satisfy,  288. 

whether  a  limit  in  space  indispensable,  288. 

the  rule  as  to  limits  of  space  does  not  apply  to  contracts  of  partner- 

ship  or  service,  or  for  preservation  of  trade  secret,  289. 
table  showing  what  restrictions  have  been  held  reasonable  in  recent 

cases,  290. 
distances  how  measured,  291. 
contract  to  serve  for  life  or  for  exclusive  service  may  be  good,  but 

must  be  mutual,  291. 

REVERSION.    See  Sale  of  Reversion. 

SALE  : 

of  future  specific  product,  contract  discharged  by  failure  of  produce, 
338. 

SALE  BY  AUCTION  : 

voidable  for  employment  of  puffer,  if  without  reserve,  475. 

SALE  OF  GOODS  : 

to  infant,  not  necessaries,  void  by  Infants'  Relief  Act,  40. 
of  goods  for  unlawful  purpose,  price  not  recoverable,  295. 
warranty  of  title  on,  388,  n. 
warranty  or  condition  upon,  447. 
purchase  by  one  not  meaning  to  pay  is  fraud,  472. 
fraudulent,  effect  of,  493. 

distinction  where  delivery  is  obtained  by  false  pretences  without  any 
contract,  494. 
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SALE  OF  LAND  : 

by  or  to  infant,  voidable,  36. 
effect  of  mistake  as  to  parcels,  3SS. 

„  „        price,  392. 

misdescription  of  thing  sold  distinguished  from  fundamental  error, 

396. 
mistaken  purchase  or  tenancy  of  property  really  one's  own,  399,  400. 
effect  of  misdescription  on,  454. 
duty  of  vendor  to  give  correct  description,  459. 
like  duty  of  purchaser  in  special  circumstances,  460. 
non-disclosure  of  latent  defect  of  title,  460. 

SALE  OF  OFFICES : 
unlawful,  264. 

SALE  OF  REVERSION : 

under  old  law,  voidable  for  undervalue,  530. 

SEAL  : 

companies,  etc.,  required  by  statute  to  use  their  proper  seal,  129. 
any  seal  will  do  at  common  law,  96,  12S. 
misapplication  of,  115,  122. 
necessity  of  in  early  English  law,  121. 

SEPARATE  ESTATE  : 

origin  of  separate  use,  63. 

earlier  doctrines  as  to  the  power  of  binding  separate  estate,  64. 

modern  rules  as  to  "general  engagements,"  65. 

married  woman  may  be  shareholder  in  respect  of,  67. 

after-acquired,  whether  found  by  engagements,  68. 

effect  of  cessation  of  coverture,  68. 

whether  liable  for  debts  before  marriage,  69. 

liability  for  ante-nuptial  debts  under  Married  Women's  Property 
Act,  70. 

whether  "  engagement "  must  comply  with  ordinary  forms  of  con- 
tract, 70. 

whether  analogy  of  Statute  of  Limitation  applies  to  claims  against, 
72. 

whether  liable  on  quasi-contract,  72. 

not  liable  for  general  tort  or  breach  of  trust,  Addenda. 

SEPARATION  DEEDS  : 
validity  of,  246. 
effect  of,  on  special  points,  2  48. 
avoided  by  reconciliation,  2 18. 
agreement  for  future  separation  void,  219. 
provisions  for  custody  of  children  in,  279. 

SETTLEMENTS : 

reformation  of,  according  to  previous  article*,  426. 
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SHAREHOLDER  : 

infant,  liable  for  calls  if  shares  not  disclaimed,  44. 
married  woman  may  be,  in  respect  of  separate  estate,  67. 
right  of  to  restrain  company  from  acts  not  warranted  by  its  consti- 
tution, 91. 
ratification  by  assent  of,  92. 
dissenting,  rights  of  against  company,  105. 
shareholders  who  are  entitled  to  rely  on  prospectus,  485. 
cannot  repudiate  shares  after  acts  of  ownership,  488. 
cancellation  of  shares  on  other  grounds  equivalent  to  repudiation, 

490. 
cannot  repudiate  after  change  in  constitution  of  company,  491. 
cannot  repudiate  after  commencement  of  winding-tip,  494. 
must  be  diligent  in  repudiation,  497. 

SHARES: 

transfer  of,  144. 

SHIPS  : 

transfer  of,  143. 

SLAVERY : 

American  opinions  as  to  effect  of  abolition  of  on  prior  contracts,  251. 
contract  for  sale  of  slaves  in  slave  country,  not  void  in  England,  310. 
statutes  against  slave  trade,  318. 

SOLICITOR : 

purchase  of  subject-matter  of  suit  by,  273. 

costs  of  uncertificated  solicitor  not  recoverable,  but  allowable  on 

taxation,  567. 
how  soon  costs  may  be  sued  for,  568. 
special  agreements  with  client,  318,  574. 

SOLICITOR  AND  CLIENT  : 

special  agreements  between,  allowed  by  statute,  318,  574. 

how  affected  by  the  rules  of  law  against  champerty,  273,  313,  318. 

presumption  of  influence  in  contracts  between,  506,  511,  541. 

SPECIFIC  PERFORMANCE  : 

may  be  refused  without  deciding  there  is  no  contract,  25. 

not  granted  at  suit  of  infant,  39. 

nor  since  Infants'  Relief  Act  of  any  contract  made  during  infancy,  42. 

against  married  woman's  separate  estate,  66. 

of  contract  by  railway  company  to  purchase  land,  102. 

refused  where  instrument  sued  on  does  not  express  the  real  agree- 
ment, 419. 

with  compensation,  on  sale  of  land,  455. 

at  suit  of  either  party  where  misdescription  not  substantial,  455. 

at  purchaser's  option  where  substantial  and  capable  of  estimation,  455. 

where  misdescription  substantial  and  not  capable  of  estimation,  option 
only  to  rescind  or  to  affirm  unconditionally,  456 
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SPECIFIC  PERFORMANCE  -continued. 

when  vendor  can  make  good  his  representation,  458. 
not  enforceable  where  collateral  representation,  though  not  of  exist- 
ing fact,  has  not  been  fulfilled,  478. 
whether  it  can  be  refused  for  undervalue  alone,  521,  522. 

STAMPS : 

unstamped  document  when  admissible  as  evidence,  565. 
variation  of  contract  by  subsequent  unstamped  agreement,  565. 

STATUTE  OF  FRAUDS :  See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATION  :  See  Limitation  Statutes  of. 

promise  or  acknowledgment  by  married  woman  cannot  revive  barred 
debt,  58. 

STATUTES  : 

construction  of  statutory  prohibitions,  234. 
what  is  meant  by  policy  of,  235. 

particular  occupations,  Ac,  regulated  by,  appendix  A.  te  Ch.  VI., 
317. 

STIPULATION: 

in  Roman  law,  118. 

SURETY: 

when  discharged  by  subsequent  dealings  between  creditor  and  debtor, 

227. 
entitled  to  benefit  of  securities,  228. 
discharged  by  misrepresentation  or  concealment  on  part  of  principal 

creditor,  452. 

"SURPRISE": 

whether  a  ground  of  relief  against  contracts,  536. 


THIRD  PARTIES  : 

interests  of,  instrument  not  rectified  against,  426. 

TIME: 

when  of  essence  of  contract  in  equity,  415. 

may  be  made  so  by  express  agreement  or  notice,  416. 

TIPPLING  ACT : 

small  debts  for  spirits  not  recoverable  by,  574. 

TRADE  UNIONS : 

agreement  for  strike  not  enforceable,  284. 
but  since  Act  of  1871,  not  punishable,  ib.,  n. 
certain  agreements  of,  lawful  but  not  enforceable,  575. 
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TRADING  WITH  ENEMIES  : 

without  licence  from  crown,  illegal,  257. 
contracts  dissolved  or  suspended  by  war,  258. 
neutral  trade  with  belligerents  not  unlawful,  260. 

TRUSTEES : 

must  be  impartial  as  between  cestuis  que  trust,  517. 

TRUSTS  : 

how  far  in  the  nature  of  contracts,  188. 

UNDERVALUE  : 

does  not  itself  avoid  contract,  but  may  be  evidence  of  fraud,  &  ?.,  519. 
whether  specific  performance  can  be  refused  for,  521. 
treatment  of  in  foreign  law,  524. 

UNDUE  INFLUENCE  : 
what  is,  503,  sqq. 

presumed  from  certain  relations,  504. 
burden  of  proof  in  such  cases,  508. 
influence  once  shown  presumed  to  continue,  510. 
duty  of  persons  in  fiduciary  relations,  511. 
no  presumption  against  "family  arrangements/'  513. 
particular  relations  where  influence  presumed,  514. 
apart  from  fiduciary  relation,  517. 
undervalue  how  far  material,  519,  sqq. 
protection  of  expectant  heirs,  &c,  527. 
rules  of  equity  as  to  "  catching  bargains,"  532. 
"surprise,"  &c,  as  evidence  of,  537. 
rescission  of  contract  for,  539. 

whether  material  if  exerted  by  stranger  to  the  contract,  540. 
effect  of  confirmation  or  delay,  541. 

UNLAWFUL  AGREEMENTS  : 

general  rules  as  to  treatment  of  them,  292,  sqq. 

where  promises  are  independent,  the  lawful  ones  enforceable,  292. 

unlawful  consideration  avoids  whole  agreement,  293. 

where  immediate  object  unlawful,  agreement  void,  293. 

ulterior  unlawful  intention  of  both  parties,  or  of  one  known  to  the 

other,  makes  agreement  void,  294. 
effect  of  intended  unlawful  use  of  subject-matter  of  contract,  294. 
innocent  party  may  rescind  on  discovering  unlawful  intention  of  the 

other,  295. 
agreements  void  as  part  of  unlawful  scheme,  though  subsequent  to 

the  unlawful  act,  296. 
securities  subsequently  given  for  payment  of  money  under  unlawful 

agreements,  void,  299. 
illegality  may  always  be  shown  by  extrinsic  evidence,  299. 
where  immediate  object  not  unlawful,  unlawful  intention  must  be 

shown  to  have  existed  at  date  of  agreement,  300. 
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UNLAWFUL  AGREEMENTS— contin  ncd. 

the  parties'  knowledge  or  ignorance  of  the  law  may  be  material  for 

this  purpose,  301. 
unlawful  intention  not  to  be  presumed,  302. 
when  payments  under  can  be  recovered,  302. 
rule  that  party  in  pari  delicto  cannot  recover,  303. 
collateral  illegality  does  not  affect  duty  of   agents  to  account  to 

principals,  304. 
money  recoverable  where  agreement  not  executed,  305. 
unless  manifestly  repugnant  to  justice  or  morality,  309. 
where  payment  not  voluntary,  or  parties  otherwise  not  in  pan  delicto, 

306. 
conflict  of  laws  as  to  lawfulness  :  generally  lex  loci  solutionis  governs, 

308. 
contract  for  sale  of  slaves  made  and  to  be  performed  in  a  slave  state 

is  recognized  in  English  courts,  311. 
conflict  of  laws  in  time  :  contract  dissolved  by  performance  becoming 

unlawful,  315. 
whether,  in  absence  of  original  unlawful  intention,  an  agreement 

may  become  valid  by  performance  becoming  lawful,  315. 
statutes  forbidding  or  regulating  particular  contracts  collected,  317. 

USURY  LAWS  : 

repeal  of  has  not  altered  doctrine  of  "  catching  bargains/'  532. 
its  effect  on  subsisting  loans,  576. 

VARIATION  : 

oral,    of    written  contract,  available  fer   defendant  but   not   for 
plaintiff,  420. 

VIS  MAJOR : 

meaning  of,  335. 

And  see  Addenda. 

VOID  AND  VOIDABLE  : 

distinction  between  these  terms,  7. 
confusion  between  the  terms,  34. 

deed  void  in  part  by  statute,  not  necessarily  void  altogether,  293. 
in  some  cases  agreement  may  be  void  as  against  third  persons  but 
voidable  as  between  the  parties,  403. 

VOLUNTARY  COVENANT : 

specific  performance  of,  not  granted,  164. 

VOLUNTARY  DEED  : 

not  rectified  against  grantor,  427. 

VOLUNTARY  GIFT  OR  SETTLEMENT  : 

burden  of  proof  on  donee  to  show  donor's  understanding,  507. 
readily  set  aside,  509. 
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WAGERS: 

valid  at  common  law,  but  courts  astute  not  to  enforce  them,  241,  252. 
now  void  by  statute,  but  not  illegal,  241. 

WARRANTY : 

implied,  of  agent's  authority,  437. 

effect  of,  as  distinguished  from  condition,  448. 

WILL: 

execution  of  wrong  document  as,  wholly  inoperative,  376,  n. 
cannot  be  rectified,  but  general  intention  may  take  effect  against 
particular  words,  442. 

WINDING-UP : 

secret  agreement  for  conduct  of,  void,  267. 
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Now  ready,  8vo.  cloth  lettered,  price  6d.,  post  free. 

A  Catalogue  of  Modern  Law  Works ;  together  with 
a  complete  Chronological  List  of  all  the  English, 
Irish,  and  Scotch  Reports,  Abbreviations  used  in 
reference  to  Law  Reports  and  Text  Books,  and  an 
Index  of  Subjects. 

ACTS  OF  PARLIAMENT.— Public  and  Local  Acts  from  an  early  date, 
may  be  had  of  the  Publishers  of  this  Catalogue,  who  have  also  on 
sale  the  largest  collection  of  Private  Acts,  relating  to  Estates, 
Enclosures,  Railways,  Roads,  &c.,  &c. 
ACTION  AT  LAW.-Prentice's  Proceedings  in  an  Action 
in  the  Queen's  Bench,   Common  Pleas,  and 
Exchequer  Divisions  of  the  High    Court  of 
Justice.     By  SAMUEL  PRENTICE,  of  the  Middle  Temple, 
Esq.,  one  of  Her  Majesty's  Counsel     Editor  of  "  Archbold's  Prac- 
tice," "Russell  on  Crimes,"  &c     Demy  8vo.     1877.  10».  6d. 
Smith's  Elementary  View  of  the  Proceedings 
in   an  Action  at  Law. — Twelfth  Edition,  adapted  to  the 
practice  of  the  Supreme  Court.     By  \V.   D.  I.  FOULKES,  Esq., 
Barrister-at-Law.     12mo.     1876.  10s.  6rf. 
"  The  student  will  find  in  '  Smith's  Actiun'  a  manual,  by  the  study  of  wblch  he  may 
easily  acquire  a  general  knowledge  of  the  mode  of  procedure  in  tho  various  stages  of  an 
action  in  the  several  divisions  of  the  High  Court  of  Justice.    It  is  a  book,  the  pages  of 
which  neither  lawyers  nor  laymen  need  hesitate  to  consult,  inasmuch  as  the  information, 
as  far  as  it  goes,  is  perfectly  accurate."— Law  Times,  September  21,  1870. 
ADMIRALTY  -Boyd.— Vide  "Shipping." 
Lowndes.— Vide  "Collisions." 

Pritchard's  Admiralty  Digest.— A  Digest  of  the 
Law  and  Practice  of  the  High  Court  of  Admiralty  of  England, 
with  Notes  from  Text  Writers,  and  the  Scotch,  Irish,  and 
American  Reports.  Second  Edition.  By  ROBERT  A. 
PRITCHARD,  D.C.L.,  of  the  Inner  Temple,  Barrister-at-Law. 
and  WILLIAM  TARN  PRITCHARD.  With  Notes  of  Cases  from 
French  Maritime  Law.  By  ALGERNON  JONES,  Avocat  a  la 
Cour  Imperiale  de  Paris.    2  vols.    Royal  8vo.    1865.  3/. 

Stuart's  Cases  heard  and  determined  in  the  Vice- Admiralty 
Court  at  Quebec,  1836-75.  Edited  by  GEORGE  OKILL 
STUART,  Esq.,  Q.C.    2  vols.    Royal  8vo.     1858-75.  Net,  51. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  binding*. 
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AGENCY. — Petg rave's  Principal  and  Agent.— A  Manual 
of  the  Law  of  Principal  and  Agent.  By  E.  C.  PETGRAVE, 
Solicitor.     12mo.     1S57.  .  7s.  6d. 

Petg  rave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  E.  C.  PETGRAVE,  Solicitor 
Demy  12mo.     187(1.  Net,  2*. 

Rogers.—  Vide  "  Elections." 

Russell's  Treatise  on  Mercantile  Agency.— Second 

Edition.     8vo.     1873.  14*. 

AGRICULTURAL  LAW.— Addison's    Practical    Guide    to 

the  Agricultural  Holdings  (England)  Act,  1873 

(38  &  39  Vic.  c.  92),  and  Treatise  thereon,  shewing  the  Alterations 

in  the  Law,  and  containing  many  useful  Hints  and  Suggestions  as 

to  the  carrying  out  of  the  Provisions  of  the  Act;  with  Handy  Forms 

and  a  Carefully  Prepared  Index.     De&igned-cbiefly  for  the  use  of 

Agricultural  Landlords  and  Tenants.     By  ALBERT  ADDISON, 

Solicitor  of  the  Supreme  Court  of  Judicature.  1 2mo.   1876.  Aft,  2s.  Cd. 

Cooke   on  Agricultural  Law.— The  Law  and  Practice 

of  Agricultural  Tenancies,  with  Numerous  Precedents  of  Tenancy 

Agreements  and  Farming  Leases,  Ac,  &c.    By  G.  WINGROVE 

COOKE,  Esq.,  BaiTister-at-Law.    8vo.    1851.  IS*. 

Dixon's  Farm.—  Vide  "Farm." 

ARBITRATION.— Russell's  Treatise  on  the  Duty  and 

Power    of    an   Arbitrator,    and   the    Law    of 

Submissions  and   Awards;   with   an   Appendix   of 

Forms,  and  of  the  Statutes  relating  to  Arbitration.     By  FRANCIS 

RUSSELL,  Esq.,  Recorder  of  Tenterdcn.     Fifth  Edition. 

{Just  ready.) 

ARTICLED    CLERKS.— Butlin's     New     and     Complete 

Examination  Guide  and  Introduction  to  the 

Law  ;  for  the  use  of  Articled  Clerks  and  those  who  contemplate 

entering  the  legal  profession,  comprising  Courses  of  Reading  for  the 

Preliminary  and  Intermediate  Examinations  and  for  Honours,  or  a 

Pass  at  the  Final,  with  Statute,  Ca>e,  and  Judicature  (Time)  Tables, 

Sets   of   Examination   Papers,   &c,    &c     By  JOHN   FRANCIS 

BUTLIN,  Solicitor,  &c     8vo.      1877.  18*. 

''  A  sons! bio  and  useful  guide  for  the  legal  tyro."— Solicitors'  Jownal,  April  21,  1877. 

"In  supplying  law  student*  with  materials  for  preparing  themselves  for  examination, 

Mr.  Buthu,  we  thick,  has  distanced  all  competitors.     The  volume  before  as  contains 

hints  on  reading,  a  very  neat  summary  of  law.  which  the  best  read  practitioner  need 

not  despise.    Thero  are  time  tubles  mirier tnc  Judicature  Act,  and  an  excellent  tabular 

arrangement  ot  leading  cases,  which  »ill  be  found  of  great  service    ....    Tuiiion 

of  this  kind  will  do  much  to  remove  obstacles*  which  present  themselves  to  commencing 

studouts,  and  when  examinations  are  over  the  bonk  is  one  which  may  be  usefully  kept 

cIobo  at  hand,  and  will  well  repay  'noting  up.'  "—Late  Time*,  February  SI,  1877. 

Head.— Vide  "Statutes." 

Rubinstein  and  Ward's  Articled  Clerks'  Hand- 
book.— Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  passing  the 
Preliminary,  Intermediate  and  Final  Examinations,  obtaining 
Admission  and  Certificate  to  Practise,  with  Notes  of  Cases  affecting 
Articled  Clerks,  and  Suggestions  as  to  Mode  of  Reading  aud  Books 
to  be  read  during  Articles.  By  J.  S.  KUBINSTEIN  and  S. 
WARD,  Solicitors.      Demy  12ino.    1877.  3*. 

"No  articled  clerk  should  be  without  it."  -Law  Times.  February  17,  1877, 
••Will  serve  as  a  simple  and  practical  guide  to  all  the  steps  necessary  for  entering 
into  articles  of  clerkship  to  solicitors,  for  parsing  the  several  exauihiatioi.s,  aud  for  pro- 
curing admission  on  the  Hull." — Law  Times,  February  24,  1877. 

\*  Ail  standard  Law  Works  arc  kept  in  Stock,  in  law  calf  and  other  bindi.nys. 
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ARTICLED  CLERKS.-Cfotfmwrf. 

Wharton's  Articled  Clerk's  Manual.— A  Manual 
for  Articled  Clerks :  being  a  comprehensive  Guide  to  their  successful 
Examination,  Admission,  and  Practice  as  Attorneys  and  Solicitors 
of  the  Superior*  Courts.  Ninth  Edition.  Greatly  enlarged.  By 
CHARLES  HENRY  ANDERSON,  Senior  Prizeman  of  the  Incor- 
porated Law  Society,  &c.     Royal  12mo.     1864.  18*. 

ARTICLES  OF  ASSOCIATION.— Palmer.—  Vide  "Conveyancing." 

ATTORNEYS.— Pullipg's  Law  of  Attorneys,  General  and 
Special,  Attorneys-at-Law,  Solicitors,  Notaries,  Proctors,  Convey- 
ancers, Scriveners,  Land  Agents,  House  Agents,  &c. ,  and  the  Offices 
and  Appointments  usually  held  by  them.  Their  several  Qualifica- 
tions and  legitimate  Province,  Rights,  Duties,  Privileges,  Exemptions, 
Disabilities,  and  Liabilities  in  the  General  Practice  of  the  Law,  in 
Legal  Proceedings,  in  Legal  Negotiations,  and  Legal  Formalities. 
And  the  Law  of  Costs  as  between  Part}'  and  Party  and  Attorney  and 
Client.  By  ALEXANDER  PULLING,  Serjeant-at-Law.  Third 
Edition.     8vo.     1862.  .  18«. 

u  It  is  a  laborious  work,  a  careful  work,  tho  work  of  a  lawyer,  ami,  beyond  comparison, 

tho  best  that  has  ever  been  produced  upon  this  subject."— Law  Times. 

Smith.— The  Lawyer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  commoncing  Business.  By  J. 
ORTON  SMITH.     12mo.     18G0.  4*. 

AVER  ACE— Hopkins*  Hand-Book  on  Average.— Third 

Edition.     8vo.    1868.  18*. 

Lowndes'   Law  of  General  Average.— English  and 

Foreign.      Third  Edition.     By  RICHA1U)   LOWNDES,  Author 

of  "The  Admiralty  Law  of  Collisions  at  Sea."  (In preparation.) 

BAILMENTS.— Jones  on  the  Law  of  Bailments.— Fourth 
Edition.     By  W.  THEOBALD.     8vo.  1834.  Net,  5e. 

BALLOT.— FItzGerald's  Ballot  Act —With  an  Introduction. 
Forming  a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarged,  and  containing  the  Municipal 
Elections  Act,  1875,  and  the  Parliamentary  Elections  (Returning 
Officers)  Act;,  1875.  By  GERALD  A.  R.  FITZGERALD,  M.  A.,  of 
Lincoln's  Inn,  Esq.,  Barrister-a,t-Law.  Fcap.  8vo.  1876.  5*.  6d. 
"Ausefnl  guide  to  all  concerned  in  Parliamentary  and  Municipal  Elections."—  Law 
Magazine,  February,  1877. 

"We  should  &ti  ongly  advise  any  person  connected  with  elections,  whether  acting  as 
candidate,  agent,  or  in  any  other  capacity,  tobeconio  \  o.ssesscd  ot  this  manual." — Novem- 
ber 26,  1S7G. 

BANKING.— Walker's  Treatise  on  Banking  Law.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Cases,  and  full  Index.  By  J.  DOUG  LA  S 
WALKER,  of  Lincoln's  Inn,  Esq.,  Barristcr-at-Law.  Demy  8vo. 
1877.  Us. 

"  Fereons  who  are  interested  in  lwuising  law  may  be  guided  out  of  many  a  difficulty 

by  consulting  Mr.  ^Yalker,s  volume."— Law  Times,  May  ll>,  1877. 

BANKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy. — Third  Edition.     12uio.     IS 77.  C*. 

Lynch's  Tabular   Analysis  of   Proceedings  in 

Bankru  ptcy,  for  the  use  of  Students  for  the  Incorporated  Law 

Society's  Examinations.     Second  Edition.     8vo.     1874.  Net,  Is. 

Scott's  Costs  in  Bankruptcy.— Vide  "Costs." 

*  *  All  standard  Law  ]\'orks  are  kept  in  Ftock,  in  law  calf  and  other  bindings. 
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BANKRUPTCY.-^"*""'. 

Smith's  Manual  on  Bankruptcy.— A  Manual  relating 
to  Bankruptcy,  Insolvency,  and  Imprisonment  for  Debt ;  comprising 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  readable  form. 
With  the  Rules,  a  Copious  Index,  and  a  Supplement  of  Decisions. 
By  JOSIAH  W.  SAI1TH,  Esq.,  B.C.L.,  Q.C.,  Judge  of  County 
Courts.     12mo.    1873.  10*. 

*#*  The  Supplement  may  be  had  separately,  net,  2s.  6d. 
Williams'  Law  and  Practice  in  Bankruptcy, 
comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy 
Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rules  and  Forms 
made  under  those  Acts.  Second  Edition.  By  ROLAND  VAUGHAN 
WILLIAMS,  of  Lincoln's  Inn,  Esq.,  and  WALTER  VAUGHAN 
WILLIAMS,  of  the  Inner  Temple,  Esq.,  assisted  by  Francis 
Hallett  Habdcastle,  of  the  Inner  Temple,  Esq.,  Barristers- at- 
Law.     8vo.     1876.  U  8«. 

"  *  Williams  on  Bankruptcy'  la  qnitc  satisfactory,  the  mora  po,  perhaps,  as  the  authors 
hare  wisely  '  not  attempted  to  give  all  the  old  authorities,  ercn  where  iho  law  seems  nu- 
cfaaugod,  but  rather  the  rceolt  of  those  authorities.'"— law  Magazine,  NoYcmber,  1870. 
"The  prcaont  edition  Is  a  irreat  improvement."—  Solicitors*  Journal,  August  26,  1876. 
"  It  would  bo  difllcnlt  to  speak  in  terms  of  undue  praise  of  the  present  work.    .    .     . 
The  present  edition  brings  down  the  law  to  May,  1876,  and  the  profession  has  now  not 
only  the  mwt  rwent,  but  certainly  one  of  the  be»t,  if  uot  the  best,  treatise  on  the  Law  of 
Bankruptcy."—  Public  Opinion,  July  1,  1876. 

BILLS  OF  EXCHANGE.— Chi tty  on  Bills  of  Exchange 
and  Promissory  Notes.— Eleventh  Edition.    By  JOHN 

A.  RUSSELL,  one  of  Her  Majesty's  Counsel,  and  Judge  of  County 
Courts.     (In  jrrcparation.) 

Eddis'  Rule  of  Ex  parte  Waring.    By  A.  C.  EDDIS, 

B.  A ,  of  Lincoln's  Inn, Barrister-at  Law.   Tost  8 vo.   1876.  Xci,  2*.  6d. 
BILLS  OF  SALE— Millar's  Bills  of  Sale.— A  Treatise  on  Bills 

of  Sale,  with  an  Appendix  containing  the  Acts  for  the  Registration 
of  Bills  of  Sale,  Precedents,  &c.  (being  the  Fourth  Edition  of 
Millar  and  Collier's  Treatise  on  Bills  of  Sale).  By  F.  C.  J.  MILLAR, 
of  the  Inner  Temple,  Esq.,  Barrister-at- Law.     12mo.     1877. 

(Just  ready). 

BOOK-KEEPING— Bedford's  Intermediate  Examina- 
tion Guide  to  Book-keeping. — Second  Edition.  12m«\ 
1875.  .  Aet,  2s.  Gd. 

BUILDING  ACTS,  -Wool rych.—  Vide  "Metropolis  Building  Acts." 

CANAL  TRAFFIC  ACT.— Lely's  Railway  and  Canal  Traf- 
fic Act,  1873. — And  other  Hallway  and  Canal  Statutes  ;  with 
the  General  Orders,  Forms,  and  Table  of  Fees.    Post  8vo.    1 873.     8*. 

CARRIERS.— Browne  on  Carriers. — A  Treatise  on  the  Law  of 
Carriers  of  Goods  and  Passengers  by  Land  and  Water.  With 
References  to  the  most  recent  American  Decisions.  By  J.  H. 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Barristcr-at- 
Law,  Registrar  to  the  Railway  Commission.    8vo.   1873.  18*. 

CHANCERY  and  Vide lt  EQUITY." 

DanielPs  Chancery  Practice.— The  Practice  of  the  High 
Ccurt  of  Chancery,  with  some  observations  on  the  Pleadings  in  that 
Court  By  the  late  EDMUND  ROB  HUT  DANIELL,  Barrister-at- 
Law.  Fifth  Edition,  by  LEONARD  FIELD  and  EDWARD 
CLENNKLL  DUNN,  Barristers-at-Law ;  with  the  assistance  of 
JOHN  1UDDLE,  of  the  Master  of  the  Rolls'  Chambers.  2  vols. 
8vo.     1371.  41.  4s. 

%*  All  standard  Laic  \y0rlt  arelrpt  in  Storh  in  ftiic  calf  and  other  binding*. 
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CHANCERY- am/m*«t 

The  Practice  of  the  High  Court  of  Chancery  and  the  Court  of  Chan- 
cery (Funds)  Act,  1872,  together  with  Appendices  containing  the 
Act,  and  the  Rules  and  Orders  thereunder,  and  a  Collection  of 
Forms.  By  LEONARD  FIELD  and  EDWARD  CLENNELL 
DUNN,  Barristers-at-Law.    8vo.    1873.  8s.  6<*. 

"  It  is  the  merit  of  Mr.  DanieU's  '  Practice '  that  it  takes  nothing  as  known.  The 
reador  is  minutely  Instructed  what  he  is  to  do  and  how  be  is  to  do  it,  and  if  he  closely 
follows  his  guide  he  cannot  go  wrong." — Law  Times. 

DanieU's  Chancery  Forma— Forms  and  Precedents  of 
Pleadings  and  Proceedings  in  the  High  Court  of  Chancery,  with 
Practical  Notes  and  Observations,  and  References  to  the  Fourth 
Edition  of  DanieU's  Chancery  Practice ;  and  incorporating  the  Forms 
in  Braithwaite's  Rocord  and  Writ  Practice.  By  LEONARD 
FIELD  and  EDWARD  CLENNELL  DUNN,  Barristers-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls1  Chambers. 
Second  Edition.  By  JOHN  BIDDLE.  8vo.  1871. 
Morgan's  Acts  and  Orders,  Fifth  Edition.  1876.— 
The  Statutes,  General  Orders,  and  Rules  of  Court  relating  to  the 
Practice,  Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judi- 
cature, particularly  with  reference  to  the  Chancery  Division,  and 
the  Actions  assigned  thereto.  With  copious  Notes.  Fifth  Edition. 
Carefully  revised  and  adapted  to  the  new  Practice  by  GEORGE 
OSBORNE  MORGAN,  M.P.,  one  of  Her  Majesty's  Counsel,  and 
CHALONER  W.  CHUTE,  of  Lincoln's  Inn,  Barrister- at-Law,  and 
late  Fellow  of  Magdalen  College,  Oxford.  In  1  voL  Demy  8vo. 
1876.  If,  10f. 

"A  most  valuable  feature  Is  the  annotation  of  the  Bales  of  Court,  which  giro  all  tlio 
recent  cases,  and  Is  as  useful  as  a  new  edition  of  any  of  the  works  on  Judicature  Acts 
only.  This  edition  of  Mr.  Morgan's  treatNe  roust,  we  believe,  be  the  most  popular  with 
the  profession."— Law  Time*,  December  9,  1876. 

"  In  the  shape  In  which  it  now  appears  we  have  no  doubt  this  edition  will  meet  with  a 
Tery  favourable  reception  hy  the  professions,  and  Kill  exceed  in  demand  any  of  its  pro- 
diCf>s*otn.m-- Law  Journal  December  30, 1876. 

" The  practitioner  will  find  ii  the  present  edition,  a  luold  and  compendious  jtatoraent 
of  the  bubstanco  of  the  Consolidated  and  other  OrJdrs  of  the  Court  of  Chancery,  which, 
though  not  expressly  incorporated  ii  the  new  enactments,  arc,  by  implication,  left  un- 
touched by  them,  placed  side  by  side  with  the  Judicature  Acts  and  Rules  of  Court. 
....  This  now  edition  wid  maintain  and  enhance  the  high  reputation  deservedly 
gained  by  the  original  work."— law  Magazine  awl  Review,  February,  1877. 

Morgan  and  Davey's  Chancery  Costs.—  Vide  "Costa." 

Orders  and  Rules  of  the  High  Court  of  Justice, 
Chancery  Division. — Published  by  authority,  as  issued. 
CHURCH  AND  CLERGY.—Phillimore.--rideMEccle8iasticalLaw." 

Stephen's  Laws  relating   to  the  Clergy.— 2  vols. 

Royal  8vo.    1848.  21.  18s. 

CIVIL  LAW.-Bowyer's  Commentaries  on  the  Modern 

Civil   Law.— By    Sir  GEORGE   BOWYER  D.C.L.,  Royal 

8vo.    1848.  18*. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEORGE  BOWYER,  D.C.L. 
Royal  8vo.     1874.  5*. 

Cumin's  Manual  of  Civil  Law.— A  Manual  of 
Civil  Law,  containing  a  Translation  of,  and  Commentary  on,  tho 
Fragments  of  the  XII.  Tables,  and  the  Institutes  of  Justinian  ;  the 
Text  of  the  Institutes  of  Gaius  and  Justinian  arranged  in  parallel 
columns  ;  and  the  Text  of  the  Fragments  of  Ulpian,  and  of  Selec- 
tions from  Paul's  Receptee  Sententia?.  By  P.  CUMIN,  M.A., 
Barrister-at-Law.    Second  Edition.    Medium  8 vo.     1865.  18*. 

Greene. — Vide  "Roman  Law." 
%•  All  standard  I*aw  ]Yorls  are  kept  in  Stock,  in  law  calf  and  other  binding*. 
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CIVIL  LAYt-Coniimud. 

Mears. —  Vide  "Roman  Law." 

Voet  Commentarius  ad  Pandoctas,  Translated 

into  English  .—Part  I.     The  Contract  of  Sale.     (Book  xviii. ) 

By  SIR  ROLAND  KNYVET  WILSON,  Bart.,  of  Lincoln's  Inn, 

Barrister-at-Law.     Royal  Svo.     1876.  Ac*  1/.  Is. 

COLLISIONS.— Lowndes'  Admiralty  Law  of  Collisions 

at  Sea.— 8vo.    1867.  7s.  Gd. 

COLONIAL  LAW.— Clark's    Colonial    Law.— A  Summary  of 

Colonial  Law  and  Practice  of  Appeals  from  the  Plantations.     8vo. 

1834.  17.  4s. 

Vanderlinden.— Vide  "Dutch  Law." 

COMMENTARIES  ON  THE  LAWS  OF  ENGLAND— Bowyer.— 

Vide  u  Constitutional  Law." 

Broom   and    Hadley's   Commentaries  on    the 

Laws  of  England.— By  HERBERT  BROOM,  LL.D.,  of 

the  Inner  Temple,  Barrister-at-Law ;  Reader  in  Common  Law  to 

the  Inns  of  Court ;    Author  of  u  A  Selection  of  Legal  Maxims," 

&c. ;   and   EDWARD    A.   HADLEY,  M.A.,   of    Lincoln's  Inn, 

Harrister-at-Law  ;  late  Fellow  of  Trinity  ColL,  Cambridge.     4  vols. 

Svo.      1869.  SL  3*. 

"  Messrs.  Broom  and  Hadloy  have  been  unsparing  in  their  editorial  labours.    There 

nre  abundant  reference  notes,  bo  that  the  diligent  student  can  consult  the  authorities 

if  he  is  so  disposed.      Beside*  the  table  of  contents,  there  are  an  appendix  and  a 

copious  index  tc  each  volume.    Nothing  that  could  be  done  to  make  the  work  useful 

aii-1  handy  has  been  lea  undone." — Law  Journal,  November  19, 1S<J9. 

COMMERCIAL  LAW.—  Levi's  International  Commercial 
Law. — Being  the  Principles  of  Mercantile  Law  of  the  following 
and  other  Countries — viz.  :  England,  Scotland,  Ireland,  British 
India,  British  Colonies,  Austria,  Belgium,  Brazil,  Buenos  Ayres,  Den- 
mark, France,  Germany,  Greece,  Hans  Towns,  Italy,  Netherlands, 
Norway,  Portugal,  Prussia,  Russia,  Spain,  Sweden,  Switzerland*, 
United  States,  and  Wiirtemburg.  By  LEONE  LEVI,  Esq.,  F.S.A., 
F.8.3.,  of  Lincoln's  Inn,  Barrister-at-Law,  Professor  of  the  Principles 
and  Practice  of  Commerce  at  King's  College,  London,  &c.  Second 
Edition.     2  vols.     Royal  8vo.     18G3.  1/.  15*. 

Smith.— Vide  "Mercantile  Law." 
COMMON  LAW,— Braithwaite.—  Vide  "Oaths." 
Fi sher.—  Vide  "  Digests." 

Orders  and  Rules  of  the  High  Court  of  Justice, 
Common  Law  Divisions.— Published  by  Authority,  as 
issued. 
Prentice. —  Vide  "Action." 

Smith's  Manual  of  Common  Law.— A  Manual  of 
Common  Law,  comprising  the  fundamental  principles  and  the  points 
most  usually  occurring  in  daily  life  and  practice ;  for  the  Prac- 
titioner, Student,  and  General  Reader.  By  JOSIAH  W.  SMITH, 
B.C.L.,  Q.C.,  Judge  of  County  Courts.  Seventh  Edition,  with 
Notices  of  the  Judicature  Acts.     12mo.     1876.  14*. 

"  Admirably  conceived  and  executed Eminently  lucid  and  concise    .    •    . 

.     .    A  pocket-book  of  pith  and  essence  of  common  law." — Leguleian. 

"  M  r.  Josiah  Smith  possesses,  in  an  eminent  degree,  that  kind  of  logical  skill  which  exhibits 

tsclt  in  the  simple  arrangement,  but  exhaustive  division,  of  wide  and  complicated  subjects, 

and  is.  moreover,  gifted  with  the  rare  power  of  accurate  condensation."— SoUeiiors'  Journal. 

"  To  more  advanced  students,  and  to  the  practitioner,  whether  barrister  or  attorney,  we 

think  the  •  Manual  of  Common  Law '  a  most  useful  and  convenient  companion 

It  is  compiled  with  the  scrupulous  care  and  the  ability  which  distinguish  Mr.  Smith's 
previous  works."— Jurist. 

••  Smith's  Manuals  of  Common  law  nnd  Equity  must  be  resorted  to  as  the  open  sesames 
to  the  learning  requisite  in  the  Final  Examination  of  the  Incorporated  Law  Society."— From 
Dr.  Uollit's  Lecture,  p.  11. 

%*  All  standard  Law  Works  arckept  in  Stock,  in  law  calf  and  other  bindings. 
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COMMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 
— Including  Public  Parks  and  Kecroaton  Grounds  ;  with  Official 
Documents,   Rye-Laws,    Statute  and  (V.«eA      By   GEORGE    F. 
CHAMBERS,  of  the  Inner  Temple,  Esq.,  BarrLstev-at-Law.     Ini- 
tial 8vo.     1877.  •  Gs.  6</. 
Cooke   on   IncIosur^S.—  The  Acts  for  facilitating  the  In- 
closnre  of  Commons  in  England  and  Wales  ;  with  a  Treatise  on 
the  Law  of  Rights  of  Commons,  in  reference  to  these  Acts,  &c,  &c. 
With  Forms  as  settled  by  the  Inclosure  Commissioners.    By  G. 
WINGROVE  COOKE,   Esq.,  Barrister  at-Law.    Fourth  Edition. 
12mo.    1864.  16*. 
COMPANY  LAW.— Vide  "Joint  Stocks." 
COMPANIES,  LIABILITIES  OF  PROMOTERS  OF.— Finlason's 
Report  of  the  Case  of  Twycross  v.  Grant,  in  tho' 
Court  of  Common  Pleas  and  the  Court  of  Appeal,  with  the  Judg- 
ment?, as  revised  by  the  Judges,  and  an  Introduction  and  Notes, 
containing  notices  of  the  previous  cases  on  the  subject.     By  W.  F. 
FINLASON,  of  the  Middle  Temple,  Esq.,  Barrister-atLaw.     8vo. 
1877.                                                                                 Net,  2s.  6d 
COMPANY  PRECEDENTS.— Palmer.—  Vide  "Conveyancing." 
CONSTITUTIONAL  LAW.-Bowyer's  Commentaries  on 
the   Constitutional    Law  of  England.— By  Sir 
GEO.  BOWYER,  D.C.L.  Second  Edition.  Royal  8vo.  1846    11.  2*. 
CONTRACTS.— Addison  on  Contracts.— Being  a  Treatise  on 
the  Law  of   Contracts.    By  C.  G.  ADDISON,  Esq.,  Author   of 
iheu  Law  of  Torts."    Seventh  Edition.    By  L.  W.  CAVE,  Esq.,  one 
of   Her   Majesty's    Counsel,  Recorder   of   Lincoln.    Royal   8vo. 
1875.                                                                                         U 18*. 
"At  present  this  Is  by  far  the  best  book  upon  the  Law  of  Contract  possessed  by  the 
Profession  and  it  is  a  thoroughly  practical  book."— Law  limes. 

.Leake  on  Contracts. — The  Elements  of  the  Law  of  Con- 
tracts. Second  Edition.  By  STEPHEN  MARTIN  LEAKE, 
of  the  Middle  Temple,  Barrister-at-Law.  {In  the  pren.) 

Pollock's    Principles   of    Contract   at  Law  and   in 
Equity  ;  being  a  Treatise  on  the  General  Principles  relating  to  the 
Validity  of  Agreements,  with  a  special  view  to  the  comparison  of 
Law  and  Equity,  and  with  references  to  the  Indian  Contract  Act, 
and  occasionally  to  American  and  Foreign  Law.    By  FREDERICK 
POLLOCK,  of  Lincoln's  Inn,  Esq.  ,Barrister-at-Law.  8  vo.  1876.    11. 4#. 
The  Lord  ObJef  Justice  in  his  Judgment  in  Metropolitan  Railway  Company  v. 
Broaden  and  o/Aers,  said.  "The  Law  Is  well  put  by  Mr.  Frederick  Pollock 
In  his  very  able  and  learned  work  on  Oontracta."_!7to  Times,  February  19, 
1877. 
"  no  has  succeeded  in  writing  a  book  on  Contracts  which  the  working  lawyer  will  find 
ns  ustrol  for  reference  as  any  of  its  predecessors,  and  which  at  the  same  time  will  give 
the  student  what  he  will  seek  for  In  vaia  elsewhere,  a  complete  rationale  of  tho  law,  — 
Law  Mamuine  and  Review,  August,  1*76. 

"Mr.  Pollock's  work  ought,  in  our  opinion,  to  take  a  high  place  among  treatises  of  its 
class.  The  •  fusion  of  law  and  equity '  so  for  as  that  fusion  is  possible,  is  in  his  pages  an 
accomplished  fact."— Pali  Mall  Gazette,  March  3, 187G. 

"  A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a  compre- 
hensive mind,  and  painstaking  industry.  The  book  ought  to  be  a  success. ''—Law  Journal, 
March  18, 1876.  .  ^    t  .  „_      *  , 

"  There  is  no  part  of  the  woik  that  does  not  please  us  by  the  freshness  of  the  style  and 
the  ingenuity  of  the  treatment.  The  author  may  be  congratulated  on  having  achieved  a 
marked  success  in  a  field  where  others  before  him  have  written  well."— Solicitor's  Journal 
April Smith's  Law  ^  Contracts.— By  the  late  J.  W.  SMITH, 
Esq.,  Author  of  "Leading  Cases,"  &c.  Sixth  Edition.  B. 
VINCENT  T.  THOMPSON,  Esq.,  Barrister-at-Law.  8vo.  1874.  1G#. 
*#*  All  standard  Law  TTorib  art  lyt  in  Stock  in  lav  calf  and  other  hifidin</s. 
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CONVEYANCINQ-Greenwood's    Manual    of    Convey- 
ancing.— A  Manual  of  the  Practice  of  Conveyancing,  showing 
the  present  Practice  relating  to  the  daily  routine  of  Conveyancing 
in  Solicitors'  Offices.    To  which  are  added  Concise  Common  Forms 
and  Precedents  in  Conveyancing ;  Conditions  of  Sale,  Conveyances, 
and    all   other  Assurances   in  constant  use.     Fifth  Edition.    By 
H.  N.  CAPEL,  B.A,  LL.B.,  Solicitor.    Demy  8vo.     1877.        15*. 
"The  Information  under  these  heads  is  just  of  that  ordiuary  practical  kind  which  n 
learned  from  experience  and  is  not  to  be  gathered  from  treatises.    .    .    .    A  careful  study 
of  these  pages  would  probably  arm  a  diligent  clerk  with  an  much  -useful  knowledge  as  be 
might  otherwise  take  years  of  desultory  questioning  and  observing  to  acquire." — Solicitors' 
JohrnaL 

"The  young  solicitor  wiU  find  this  work  almost  inTaluablt,  while  the  members  of  the 
higher  branch  of  the  profession  may  refer  to  it  with  advantage.  We  have  not  met  with 
any  book  that  fnraUhes  so  simple  a  guide  to  the  management  of  business  entrusted  to 
articled  clerks.  "Sheffield  Pott 

Martin's  Student's  Conveyancer. — A  Manual  on  the 

Principles  of  Modern  Conveyancing,  illustrated  and  enforced  by  a 

Collection  of  Precedents,  accompanied  by  detailed  Remarks.     Part  L 

Purchase  Deeds.    By  THOMAS  FREDERIC  MARTIN,  Solicitor. 

Demy8vo.     1877.  6«.6tf. 

"  Wo  havo  no  doubt  that  the  student  will  find  in  Mr.  Martin's  treatise  a  good  guide  to 

the  practical  part  of  conveyancing.*'— Law  Timet,  June  23, 1877. 

"  It  should  be  placed  in  the  hands  of  eTery  student." 

Palmer's  Company  Precedents.— Conveyancing  and 
other  Forms  and  Precedents  relating  to  Companies'  incorporated 
under  the  Companies'  Acts,  1862  and  1867.  Arranged  as  follows  : — 
Agreements,  Memoranda  of  Association,  Articles  of  Association, 
Resolutions,  Notices,  Certificates,  Provisional  Orders  of  Board  of 
Trade, Debentures,  Reconstruction,  Amalgamation,  Petitions,  Orders. 
With  Copious  Notes.  By  FRANCIS  BEAUFORT  PALMER,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  8vo.  1877.  XL  5*. 
1  To  those  concerned  in  getting  up  companies,  the  assistance  given  by  Mr.  Palmer 


must  be  very  valuable,  because  he  docs  not  confine  himself  to  bare  precedents,  but  by 
intelligent  and  learned  commentary  lights  np,  as  it  were,  each  step  that  he  takes.  The 
volume  before  us  is  not,  therefore  a  book  of  precedents  merely,  but,  in  a  greater  or  less  de- 


gree, a  treatise  on  certain  portions  of  the  Companies'  Acts  of  1862  and  1S67.  There  is  an 
elaborate  index,  and  the  work  is  ono  which  must  commend  Itself  to  the  profession." — 
Law  Timet,  June  9, 1677. 

"The  precedents  are  as  a  rule  exceedingly  well  drafted,  and  adapted  to  companies  for 
almost  every  conceivable  object  Mo  especially  are  the  forms  of  memoranda  aud  articles 
of  association ;  and  these  will  be  found  extremely  serviceable  to  the  conveyancer.  .  . 
All  the  notes  have  been  elaborated  with  a  thoroughly  scientific  knowledge  of  Uo 
principles  of  company  law.  as  well  as  with  copious  references  to  the  oases  substantiating 
the  principles.  .  .  .  We  venture  to  predict  that  his  notes  will  be  found  of  great  utility 
in  guiding  opinions  on  many  complicated  questions  of  law  and  practice."— law  Journal, 
June  S3,  187T. 

Prideaux's  Precedents  in  Conveyancing. — With 

Dissertations  on  its  Law  and  Practice.     Eighth  Edition.      By 

FREDERICK  PRIDEATJX,  late  Professor  of  Real  and  Personal 

Property  to  the  Inns  of  Court,  and  JOHN  WHITCOMBE,  Esqrs. . 

Barristers-at-Law.     2  vols.    Royal  8vo.    1876.  3J.  10s, 

"Prideaux  has  become  an  indispensable  part  of  the  Conveyancer's  library.  ....  The 

new  edition  has  been  edited  with  a  care  and  accuracy  of  which  we  can  hardly  speak  too 

highly."— Solicitors'  Journal  October  14, 1876. 

"  We  really  can  hardly  imagine  a  conveyancer  being  required  to  prepare  any  instru- 
ment which  ho  will  not  find  skotched  out  in  the  work  under  notice.  ....  We  may 
also  be  allowed  to  add  our  tribute  of  praise  to  these  Precedents  for  their  conciseness, 
perspicuity,  precision,  and  perfection  of  drafting."— law  Journal.  September  23, 1879. 

CONVICTIONS.— Paley  on  Summary  Convictions.— 
Fifth  Edition.  By  H.  T.  J.  MAONAMARA,  Esq.,  Barriflter-at- 
Law.    8vo.    1866.  11.  U. 

Stone.—  Vide  "  Petty  Sessions." 

\*  All  ttandard  Law  Works  art  l-ept  in  Stock,  in  lav  calf  and  other  binding*. 
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COPYRIGHT.-Phillips'  Law  of  Copyright.— The  Law  of 
Copyright  in  Works  of  Literature  and  Art,  and  in  the  Appli- 
cation of  Designs.  With  the  Statutes  relating  thereto.  By 
CHARLES  PALMER  PHILLIPS,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.    8vo.     1863.  12#. 

u  Mr.  PbilHps*  work  Is  at  once  an  able  law-book  and  a  lacld  treatise,  in  a  popular  forms 
on  the  rights  of  authors  and  artists."— Jurist. 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — With  Forms  and  Precedents.  Third  Edition.  By 
C.  W.  LOVESY,  Esq.,  Puisne  Judge,  British  Guiana.  12mo. 
1866.  12c 

COSTS — Carew's  Precedents  of  Bills  of  Costs,  for 
obtaining  Grants  of  Probate  and  Letters  of  Administration  in  the 
Principal  Registry  of  the  Court  of  Probate.    1869.  6#. 

Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  late  Stowell  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar ;  and  HORACE  DAVEY, 
M.A.,  one  of  Her  Majesty's  Counsel,  late  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar.  With  an  Appendix,  containing 
Forms  and  Precedents  of  Bills  of  Costs.    8vo.     1865.  IL  It. 

Morris'  Solicitors'  Fees  and  Court  Fees,  under 
the  Judicature  Acts.— With  Copious  Index.  By  WILLIAM 
MORRIS,  Solicitor.     12mo.    1876.  4*. 

Scott's  Costs  in  the  Superior  Courts  of  Com- 
mon  Law,  and  Probate  and  Divorce,  and  in  Conveyancing ; 
also  in  Bankruptcy  (Act  of  1869).    Proceedings  in  the  Crown  Office, 
on  Circuit  and  at  Sessions,  and  in  the  County  Court,  &c     With  an 
Appendix,   containing  Costs  under  Parliamentary  Elections  Act, 
1868.    By  JOHN  SCOTT,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.    Third  Edition.    Royal  12mo.    1868-78.  U  is. 
M  Mr  Scott's  work  is  well  known  to  the  profession.     It  is  an  extensive  collection  of 
Used  bills  of  costs  in  all  branches  of  practice,  supplied  to  him  probably  by  the  taxing 
masters.    Bach  a  work  speaks  for  itself.    Its  obvious  utility  is  its  best  recommenda- 
tion. "—Law  Times. 

Scott's  Costs  under  the  Judicature  Acts,  1873 
and  1876;  containing  the  u  Additional  Rules "  and  Scale  of 
Costs ;  together  with  Precedents  of  Taxed  Bills.  By  JOHN 
SCOTT,  Esq.,  Barrister-at-Law.    Royal  12mo.     1876.  5s.  64. 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench.  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
Justice,  in  Conveyancing,  Bankruptcy,  Ac,  with  Scales  of 
Allowances  and  Court  Fees,  Ac.,  &c.  Second  Edition.  Royal  8vo. 
1877.  15>. 

Webster's  Parliamentary  Costs.— Private  Bills, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  Office,  House  of  Commons,  and  of 
the  Examiners'  Office,  House  of  Lords  and  House  of  Commons. 
Third  Edition.     Post  8vo.    1867.  20*. 

"The  object  of  this  work  is  to  give  the  scale  of  costs  allowed  to  Solicitors  in  relation 
o  private  bills  before  Parliament,  the  conduct  of  Election  Petitions  and  Appeal  Causes, 
and  the  allowance  to  Witnesses.  The  connection  of  the  author  with  the  Taxing  Office 
of  the  House  of  Commons  giYes  authority  to  the  work."— Solicitor/  Journal* 

*#*  All  standard  Law  Works  arc  kept  in  Stock,  in  law  calf  and  other  bindings 
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COUNTY  COURTS.— The  Consolidated  County  Court 
Orders  and  Rules,  1873,  with  Forms  and 
Scales  of  Costs  and  Fees,  as  issued  by  the  Lord 
Chancellor  and  Committee  of  County  Court  Judges.  Authorized 
Edition.    Super-royal  8vo.     1875.  Net,  3«. 

County  Court  Rules,  1876.    Authorised  Edition.    Ate,  64. 

Pitt-Lewis*  County  Court  Practice.— A  Complete 
Practice  of  the  County  Courts,  including  Admiralty  and 
Rankruptcy,  embodying  the  Act,  Rules,  Forms  and  Costs, 
with  Table  of  Cases  and  Full  Index.  By  G.  PITT-LEWIS, 
of  the  Middle  Temple  and  Western  Circuit,  Esq.,  Barrister-at-Law, 
sometime  Holder  of  the  Studentships  of  the  Four  Inns  of  Court. 
(In  preparation.) 

CRIMINAL  LAW,— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases. — With  the  Statutes,  Precedents  of 
Indictments,  Ac.,  and  the  Evidence  necessary  to  support  them*  By 
JOHN  JERVIS,  Esq.  (late  Lord  Chief  Justice  of  Her  Majesty's 
Court  of  Common  Pleas).  Eighteenth  Edition,  including  the 
Practice  in  Criminal  Proceedings  by  Indictment.  By  WILLIAM 
BRUCE,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and 
Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Royal  12mo. 
1875.  11.  11*.  M. 

Cole  on  Criminal  Informations  and  Quo  War- 
ranto—By  W.  R.  COLE,  Esq.,  Banister-at-Law.     12mo.     1843. 

12». 

Greaves'  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  <&  28  Vict.— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPRENGEL  GREAVES,  Esq.,  one  of  Her  Majesty's 
Counsel,  who  prepared  the  BUIb  and  attended  the  Select  Committees 
of  both  Houses  of  Parliament  to  which  the  Bills  were  referred. 
Second  Edition.     Post  8vo.     1862.  16*. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Eighth  Edition.  By  HORACE  SMITH, 
Esq.,  Barrister-at-Law.    Royal  12mo.   1874.  1Z.  11*. 6<*. 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.     By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel     3  vols.     Royal  8vo.       1877.       57.  15#.  6</. 
"  We  mar  safely  assert  that  the  fifth  edition  of  '  Russell  on  Crimes'  has.  under  the 
cureiul  hand  of  Mr.  Prentice,  fully  reached  the  standard  attained  to  by  the  preceding 
editions."— Law  Journal,  January  27,  1877. 

"  No  mora  trustwojthy  authority,  or  more  exhaustive  expositor  than  'Bnssell'  can  bo 
oonsulted." — Law  Magazine  and  Review.  February,  18?T. 

"  Alterations  have  been  made  in  the  arrangement  of  the  work  which  without  interfering 
with  the  general  plan  are  sufficient  to  show  that  great  care  and  thought  hare  been 

bestowed we  are  amazed  at  the  patience,  industry  and  skill  which  are  exhibited 

in  tho  collection  and  arrangement  of  all  this  mass  of  learning. '•— The  Timet,  Docouibor  28, 
1879. 

This  treatise  is  so  much  more  copious  than  any  other  upon  all  the  subjects  contained 
in  it,  that  it  affords  by  far  the  best  means  of  acquiring  a  knowledge  of  the  Criminal  L*w 
in  general,  or  of  any  offence  in  particular  ;  so  that  it  will  be  found  peculiarly  useful  as 
well  to  those  who  wish  to  obtain  a  oomplete  knowledge  of  that  law,  as  to  those  who 
desire  to  be  informed  on  any  portion  of  it  as  occasion  may  requite. 

This  work  also  contains  a  very  complete  treatise  on  the  Law  of  Evidence  in  Criminal 
Cases,  and  in  it  the  manner  of  taking  the  depositions  of  witnesses,  aud  the  examinations 
of  prisoners  before  magistrates,  is  fully  explained. 

'*  What  better  Digest  of  Criminal  Law  could  we  possibly  hope  for  than  'Russell  on 
Crimes  V  "Sir  James  Fitzjame*  Stephen's  Speech  on  Codification. 

*#*  All  standard  Law  Works  arc  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DECREES.— Seton.— Vide  "  Equity." 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law 
Directory.— For  the  use  of  the  Legal  Profession,  Public  Com- 
panies, Justices,  Merchants,  Estate  Agents,  Auctioneers,  &c,  Ac. 
Published  Annuallt.  Thirty-second  Issue  for  1878.     (.Vow  ready.) 

The  Work  is  8vo.  size,  strongly  bound  in  cloth,  and  published  at  the 
following  Prices  : —  $.    d. 

1.  Two  days  on  a  page,  plain 5    0 

2.  The  above,  interleaved  for  Attendances         .        .        .70 
S.  Two  days  on  a  page,  ruled,  with  or  without  money  columns      5    6 

4.  The  above,  interleaved  for  Attendances  .  .        .80 

5.  Whole  page  lor  each  day,  plain 7    6 

6.  The  above,  interleaved  for  Attendances         .        .        .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money 

columns 8    6 

8.  The  above,  interleaved  for  Attendances         .        .        .    10    6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money 

columns .  5    0 

The  Diary ,  printed  on  JOYNSOWS  paper  of  superior  quality, 

contains  memoranda  of  Legal  Business  throughout  the  Year. 

The  Lawyer's  Companion  for  1878,  is  edited  by 
JOHN  THOMPSON,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law; 
and  contains  a  Digest  of  Recent  Cases  on  Costs ;  Monthly  Diary  of 
County,  Local  Government,  and  Parish  Business  ;  Oaths  in  Supreme 
Court;  Summary  of  Legislation  of  1877 ;  Alphabetical  Index  to  the 
Practical  Statutes ;  a  Copious  Table  of  Stamp  Duties ;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables;  Probate, 
Legacy  and  Succession  Duties ;  a  London  and  Provincial  Law 
Directory,  and  a  variety  of  matters  of  practical  utility. 

"  A  publication  which  has  long  ago  secured  to  itself  the  favour  of  the  profession,  and 
which,  as  heretofore,  justifies  by  its  contents  the  title  assumed  by  it.  Tho  new  Tolume 
presents  all  the  attractive  lectures  of  its  predecessors,  combined  with  much  matter 
compiled  specially  for  the  coming  year."— Zate  Journal,  November  4,  1876. 

"  The  present  Issue  contains  all  the  information  which  could  be  looked  for  in  such  a 
work*  ana  gives  it  in  a  most  convenient  form  and  very  completely.  We  may  unhesitatingly 
recommend  the  work  to  oar  Tenders."— Solicitors'  Journal,  November  25,  1876. 

"  The  '  Lawyer's  Companion  and  Diary '  is  a  book  that  ought  to  be  in  the  possession  of 
every  lawyer,  and  of  every  man  of  business." 

MTho€  Lawyer's  Companion'  Is,  indeed,  what  it  is  called,  for  it  combines  everything 
required  for  reference  in  the  lawyer's  office. * — Law  limes. 

DICTIONARY.— Wharton's  Law  Lexicon.— A  Dictionary  of 
Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 
in  the  several  Departments  of  English  Law ;  including  the  various 
Legal  Terms  used  in  Commercial  Transactions.  Together  with  an 
Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxims 
contained  in  the  Writings  of  the  Ancient  and  Modern  Commentators. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  tbo 
Judicature  Acts,  by  J.  SHIRESS  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.     1876.  21.  2s. 

MAs  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  edition  of 
*  Wharton's  Law  Lexicon '  which  Mr.  Shiress  Will  has  produced,  moat  supersede  all  former 
tones  of  that  well-known  work."—  Law  Magasine  and  Review,  August,  1876. 

••  ho  law  library  is  complete  without  a  law  dictionary  or  law  lexicon.  To  the  practi- 
tioner it  is  always  useful  to  have  at  hand  a  book  where,  in  a  small  compass,  he  can  find 
an  explanation  of  terms  of  inirequent  occurrence,  or  obtain  a  reference  to  statutes  on 
most  subjects,  or  to  books  wherein  particular  subjects  are  treated  of  at  full  length.  To  tbo 
student  it  ia  almost  indispensable."  [Continued. 

*#*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DICTIONARY — Wharton's  Law  Lexicon.-  ansmmed. 

"  We  bare  simply  to  notice  that  the  seme  ability  end  accuracy  mark  the  . 
edition  which  wt  re  conspicuous  In  its  predecessor.  Mr.  Will  has  done  all  that  was  ren- 
dered nccewary  by  the  Judicature  Acta,  in  the  shape  of  incorporation  and  elimination, 
and  has  brought  the  Statute  Law  down  to  the  date  of  publication."— £ow  Times,  March  4, 
lb7tf. 

M  Wharton's  perennial  Law  Lexicon  has  just  been  adapted  to  the  new  condition  of  the 
Law,  brought  about  by  the  Judicature  Act  The  task  of  reTiskm  has  been  ably  per- 
formed by  Mr.  Shlreat  WilL"— Saturday  Review,  April  1ft,  1876. 

DIGESTS.— Bedford.— Vide  "  Examination  Guides." 
Chamber's—  Vide  «  Public  Health." 

Chitty'S  Equity  Index.— Chitty's  Index  to  all  the  Reported 
Cases,  and  Statutes,  in  or  relating  to  the  Principles,  Pleading,  and 
Practice  of  Equity  and  Bankruptcy,  in  the  several  Courts  of  Equity 
in  England  and  Ireland,  the  Privy  Council,  and  the  House  of  Lords, 
from  the  earliest  period.  Third  Edition.  By  J.  MACAULAY, 
Esq.,  Barrister-at-Law.     4  vols.    Royal  8vo.     1853.  7*.  7*. 

Fisher's  Digest  of  the  Reported  Cases  deter- 
mined in  the  House  of  Lords  and  Privy  Council,  and  in  the 
Courts  of  Common  Law,  Divorce,  Probate,  Admiralty  and  Bank- 
ruptcy, from  Michaelmas  Term,  1756,  to  Hilary  Term,  1870; 
with  References  to  the  Statutes  and  Rules  of  Court.  Founded  on 
the  Analytical  Digest  by  Harrison,  and  adapted  to  the  present 
practice  of  the  Law.  By  R  i  FISHER,  Esq.,  Judge  of  the 
County  Courts  of  Bristol  and  of  Wells.  Five  large  volumes,  royal 
8vo.     1870.  12/.  12a 

{Continued  Annually.) 
"  Mr.  Fisher's  Digest  is  a  wonderful  work.     It  is  a  miracle  of  human  industry." — Jfr. 
Justice  WUles. 

"  The  fact  is,  that  we  have  already  the  best  of  all  possible  digests.  I  do  not  refer  merely 
to  the  works  which  pass  under  that  title— though,  I  confess,  I  think  it  would  be  very 
difficult  to  improve  upon  Mr.  Fisher's  'Common  Law  Digest'— I  refer  te  the  innumerable 
text  books  of  every  branch  of  the  law.  What  better  digest  of  criminal  law  could  we 
possibly  hope  for  than  'Russell  on  Crimea,* and  the  current  Roscoe  and  ArchbokL  to  say 
nothing  of  the  title,  '  Criminal  Law,'  in  « Fisher's  Digest'  "— 6¥r  Jama  FUsjames  Stephen, 
Q.  C,  in  hi*  Address  to  the  Law  Amendment  SoeiHponC^Jteationin  India  and  England,  8etsion 
1872-8. 

Leake.— Fide  "Real  Property/' 

Notanda  Digest  in  Law,  Equity,  Bankruptcy, 

Admiralty,   Divorce,  and  Probate  Cases.— By 

H.   TUDOR  BODDAM,  of  the   Inner  Temple,   and   HARRY 

GREENWOOD,  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law.     The 

Notanda  Digest,  from  the    commencement,  October,    1862,   to 

December,  1876.    In  1  volume,  half -bound.  Net,  BL  3x. 

Ditto,  in  2  volumes,  half  bound.  Net,  SI.  10s. 

Ditto,  Third  Series,  1873  to  1876  inclusive,  half-bound.  Net,  11  IU.  6tt 

Ditto,  for  1876,  with  Indexes,  sewed.  Net,  12*.  6d. 

Ditto,  Fourth  Series,  Plain  Copy  and  Two  Indexes,  or  Adhesive  Copy 

for  insertion  in  Text-Books. 

Annual  Subscription,  payable  in  advance.  Net,  21#. 
***  The  Cases  under  the  Judicature  Acts  and  Rules  of  Court 
commence  in  No.  4  of  1876.  The  numbers  are  now  issued  regularly 
every  alternate  month.  Each  number  will  contain  a  concise  analysis 
of  every  case  reported  in  the  Law  Reports,  Law  Journal,  Weekly 
Reporter,  Law  Timet,  and  the  Irish  Law  Report*,  up  to  and  including 
the  cases  contained  in  the  parts  for  the  current  month,  with  references 
to  Text-books,  Statute?,  and  the  Law  Reports  Consolidated  Digest. 
An  alphabetical  index  of  the  subjects  contained  in  each  number 
will  form  a  now  feature  in  this  series. 
*#*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DICESTS.-Hmtfattfd. 

Pollock.— Vide  M  Partnership." 

Roscoe's.— Fufc" Criminal  Law"  and  "NisiPrius." 

DISCOVERY.- Seton.— Fufe  "Equity." 

DIVORCE.— Browne's  Treatise  on  the  Principles 
and  Practice  of  the  Court  for  Divorce  and 
Matrimonial  Causes:— With  the  Statutes,  Rules.  Fees, 
and  Forms  relating  thereto.  Third  Edition.  By  GEORGE 
BROWNE,  Esq.,  B.A.,  of  the  Inner  Temple,'  Barrister-at-Law, 
Recorder  of  Ludlow.    8vo.    1876.  11.  4«. 

M  We  think  this  Edition  of  Mr.  Browne's  Treatise  hai  been  edited  with  commendable 

care.    The  book,  as  It  now  stands,  is  a  clear,  practical,  and,  so  far  as  we  hare  been  able  to 

test  it,  accurate  exposition  of  divorce  law  and  procedure.  "—Sottcitort' Journal,  April  22, 1876 

Macqueenon  Divorce  and  Matrimonial  Causes. 

— Including  Scotch  Marriages  and  Scotch  Law  of  Divorce,  Ac.  With 

numerous  Precedents.  Second  Edition,  greatly  enlarged.  By  JOHN 

FRASER  MACQUEEN,  Esq.,  one  of  Her  Majesty's  Counsel.    8vo. 

1860.  18«. 

DOMICIL.— Phillimore's  (Sir  R.)  Law  of  Domicil.— 8vo. 

1847.  9*. 

DUTCH  LAW.— Vanderlinden's  Institutes  of  the  Laws 

of  Holland.— «to.    1828.  1/.  18«. 

EASEMENTS.— Goddard's   Treatise    on   the    Law    of 

Easements.— By  JOHN  LEYBOURN  GODDARD,  of  the 

Middle  Temple,  Esq.,  Barrister-at-Law.    Second  Edition.    Demy 

8vo.    1877.  16#. 

"  The  book  is  invaluable  :  where  the  cases  are  silent  the  author  has  taken  pains  to 

ascertain  what  the  law  would  be  if  brought  Into  question."—  Law  Journal. 

"  Nowhere  baa  the  subject  been  treated  so  exhaustively,  and,  we  may  add,  so  scientifi- 
cally, as  by  Mr.  Goddard.  We  recommend  it  to  the  most  careful  study  of  the  taw  student 
as  well  as  to  the  library  of  the  practitioner.  "—Low  Times 

Woolrych.— Vide  "Lights.0 

ECCLESIASTICAL.  —  Finlason's      Folkestone      Ritual 

Case. — The  Judgment  of  the  Judicial  Committee  in  the  Folkestone 

Ritual  Case,  with  an  Historical  Introduction  and  brief  Notes.    By 

W.  F.  FINLASON,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 

8vo.     1877.  Net,  2*.  6d. 

Phillimore's   (Sir    R.)    Ecclesiastical  Law.— The 

Ecclesiastical  Law  of  the  Church  of  England.     With  Supplement, 

containing  the  Statutes  and  Decisions  to  end  of  1875.     By  Sir 

ROBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 

Court  of  Canterbury ;  Member  of  Her  Majesty's  Most  Honourable 

Privy  Council.     2  vols.     8vo.    1873-76.  3J.  7«.  6d. 

*#*  The  Supplement  may  be  had  separately,  price  4#.  6d.,  sewed. 

Stephens.— Vide  "Church and  Clergy." 

ELECTIONS.— FitzGerald.— 7«&  «  Ballot." 

Rogers  on  Elections,  Registration,  and  Election 

Agency. — With  an  Appendix  of  Statutes  and  Forms.    Twelfth 

Edition.    By  F.  S.  P.  WOLFERSTAN,  of  the  Inner  Temple,  Esq., 

Barrister-at-Law.     12mo.     1876.  11.  10«. 

"The  book  maintains  its  reputation  as  a  well  arranged  magazine  of  all  the  authorities  on 

the  subject."—  Lata  Journal,  August  19,  18T6. 

"Mr.  Wolferstan  has  added  a  new  chapter  on  election  agency,  which  contains  a  care- 
ful  and  valuable  digest  of  the  decisions  and  dicta  on  this  thorny  subject."-  Solicitors' 
Journal,  October  28,  18T6. 

*#*  A  U  standard  Law  Worhs  arc  kept  in  Stock,  in  law  calf  and  other  bindings. 
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ENGLAND,  LAWS  Of,-Bowyer.-»  "Constitutional  Law." 
Broom  and  Hadley. — Vide  "  Commentaries." 
Syms'  Code  of  English   Law  (Principles  and  Practice) 
for  handy  reference  in  a  Solicitor's  office.  By  F.  H.  SYMS,  Solicitor. 
12mo.     1870.  16*. 

EQUITY,  *»*  Tide  CHANCERY. 

Seton's    Forms    or  Decrees.    Judgments,   and 
Orders  in  the  High  Court  of  Justice  and  Courts 
of  Appeal,  having  especial  reference  to  the  Chancery  Division, 
with  Practical  Notes.    Fourth  Edition.    By  R  H.  LEACH,  Esq., 
Senior  Registrar  of  the  Court  of  Chancery  ;   F.  G.  A.  WILLIAMS, 
of  the  Inner  Temple,  Esq. ;  and  H.  W.  MAY,  of  Iinooln's  Inn, 
Esq.,  Barristers-at-Law.  In  2  vols.  Vol.  I.  Roval8vo.  1877.  RIO*. 
"Tills  Volume  contains  Judgment  by  Default  aud  at  Trial;  Motion  for  Judgment ; 
Transfer  aud  Payment  of  Fundi  into  and  out  of  Ooort ;  Proceedings  in  Cham  bora;  Dis- 
covery and  Production;  Injunctions;  Stop  Orders  and  Charging  Orders ;  Ne  Bxeal 
Attachment  of  Debts  •  Transfer  and  Consolidation  of  Actions ;  Prohibition  Patents ; 
Interpleader ;  Issues;  Referees  and  Arbitration  Receivers;  Trustees  (including  Trustees 
Act) ;  Charities ;  Orders  affecting  Solicitors;  and  Taxation  or  Bills  of  Costs,  Ac,  Ac. 

'*  Cannot  fall  to  commend  Itself  to  practitioners.  Nothing  need  be  said  as  to  the 
ralue  of  the  work,  which  is  one  of  settled  authority,  and  we  have  only  to  congratulate 
tho  profession  upon  the  fact  that  this  edition  comes  out  under  circumstances  peculiarly 
calculated  to  enhance  its  value."— Law  Timet,  February  24,  1877. 

"  The  Imprtnaion  derived  from  our  iierusal  of  the  book  is  that  it  represents  the  result 
or  conscientlt  us  and  intelligent  labour  on  the  part  of  the  editors,  and  wo  think  it  deserves, 
and  will  obtain,  the  confidence  of  the  profession.**— JSoiieUors'  Journal,  April  T,  1877. 
(Vol.  II.  in  the  press.) 
Smith's    Manual    of    Equity    Jurisprudence.— 
A  Manual  of  Equity  Jurisprudence  founded  on  the  Works  of  Story, 
Spence,  and  other  writers,  and  on  the  subsequent  cases,  comprising 
the  Fundamental  Principles  and  the  points  of  Equity  usually  occur- 
ring in  General  Practice,     By  JOSIAH  W.  SMITH,  B.O.L.,  Q.O., 
Judge  of  County  Courts.    Eleventh  Edition.    12mo.    1878.    12*.  6U 
"To  sum  up  all  In  a  word,  for  the  student  and  the  Jurisconsult,  the  Manual  is  the  nearest 
approach  to  an  equity  code  that  the  present  literature  of  tho  law  is  able  to  furnish ."— law 
Timet. 
"It  will  be  found  as  useful  to  the  practitioner  as  to  tho  student  "Solicitors'  Journal. 
"  Mr.  Smith's  Manual  has  fairly  won  for  itself  the  position  of  a  standard  work."— JurUL 
"  It  retains  and  that  deservedly,  the  reverence  of  both  examiners  and  students."— From 
•  Lecture  on  a  Course  of  Beading  by  A.  K.  Rollit,  LL.D.,  Gold  Medallist «/  the  University 
of  London,  and  Prizeman  of  the  Incorporated  Law  Soeietp. 

"There  is  no  disguising  the  truth ;  tho  proper  mode  to  use  this  book  Is  to  learn  its  pages 
by  heart."— Law  Magazine  and  Review. 

Smith's  (Sidney)  Principles  of  Equity.— 8vo.    1856. 

11.  5#. 
EVIDENCE— Archbold.— Vide  "  Criminal." 

Roscoe.—  Vide  "  Criminal v 

Roscoe.— Vide  "  Nisi  Prius." 
EXAMINATION  GUIDES— Bedford's  Guide  to   the  Preli- 
minary   Examination    for     Solicitors.— Fourth 
Edition.  12mo.  1874.  Net,  3*. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  on  English  and  Latin,  Grammar,  Geography, 
History,  French  Grammar,  and  Arithmetic,  with  the  Answers. 
8vo.     1875.  18«. 

Bedford's  Preliminary  Guide  to  Latin  Gram- 
mar.— 12mo.     1872.  Net,  St. 

Bedford's  Intermediate  Examination  Guide  to 
Bookkeeping.— Second  Edition.   12mo.  1875.         Net,2s.Ga\ 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—Third  Edition.    12mo.    1877.  5l.  GU 

%*  AH  standard  Late  Works  art  kept  in  Stock,  in  law  calf  and  other  bindings. 
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EXAMINATION  GV\DE$. -Continue 

The  following  are  published  the  day  after  each  Examination  : — 
Bedford's  Preliminary.— Containing  the  Questions  of  the 
Preliminary  Examinations.  Edited  by  E.  H.  BEDFORD,  Soli- 
citor. Sewed.  Net,  Is. 
Bedford's  Intermediate.— Containing  the  Questions  and 
Answen  at  the  Intermediate  Examinations.  Edited  by  E.  H. 
BEDFORD,  Solicitor.  Michaelmas  Term.  1877.  No.  36. 
Sewed.                                                                                   Net,  Is. 

V  Nos.  1  to  34.     6<L  each.    No.  85.     1*. 

Bedford's  Final.  —Containing  the  Questions  and  Answers  at 
the  Final  Examinations.  Edited  by  E.  H.  BEDFORD,  Solicitor. 
Michaelmas  Term.    1877.    No.  35.     Sewed.  Net,  Is. 

V  Nos.  1  to  83.     6d  each.     No.  34.     Is. 
Butlin.— Vide  "  Articled  Clerks." 
Head.—  Vide  "Statutes." 

Lynch  and  Smith.—  Vide  "Judicature  Acts." 

Rubinstein  and  Ward.— -Vide  "Articled  Clerks." 
EXECUTORS.— Williams'  Law  of  Executors  and  Ad- 
ministrators.—A  Treatise  on  the  Law  of  Executors  and  Ad- 
ministrators. Seventh  Edition.  By  the  Rt.  Hon.  Sir  EDWARD 
VAUGHAN  WILLIAMS,  late  one  of  the  Judges  of  Her  Majesty's 
Court  of  Common  Pleas,  and  WALTER  VAUGHAN  WILLIAMS, 
Esq.,  Barrister-at-Law.    2  vols.     Royal  8vo.     1878.  3 J.  16*. 

FACTORY  ACTS.— Notcutt's  Factory  and  Workshop 
Acts. — Comprising  all  the  Laws  now  in  force  (including  the 
Act  of  1874)  for  the  regulation  of  Labour  in  Factories  and 
Workshops,  with  Introduction,  Explanatory  Notes,  and  Notes  of 
decided  cases,  by  GEORGE  JARVIS  NOTCUTT,  of  the  Middle 
Temple,  Esq.,    Barrister-at-Law.     12mo.     1874.  9*. 

FARM,  LAW  OF.— Addison  ;  Cooke.— Vide  "Agricultural  Law." 

Dixon's  Law  of  the  Farm  —A  Treatise  on  the  Law  of 

the  Farm.     Fourth  Edition.      By  HENRY  PERKINS,  of  the 

Inner  Temple,  Esq.,  Barrister- at-Law.     (In  the  Press.) 

FIXTURES.-Amos   and    Ferard  on    Fixtures.— Second 

Edition.    Royal  8vo.     1847.  16*. 

Woodfall.— See  "  Landlord  and  Tenant." 
FORMS — Chitty's  Forms.  Eleventh  Edition.  By  THOS.  CHITTY 
andTHOS.  WILLES  CHITTY,  Egqrs.  [In  preparation.) 

Corner's  Forms  of  Writs  and  other  Pro- 
ceedings on  the  Crown  side  of  the  Court 
of  Queen's  Bench.— 8vo.    1844.  7s.  6a\ 

Daniell's  Chancery  Forms.— Forms  and  Precedents  of 
PleadingB  and  Proceedings  in  the  High  Court  of  Chancery,  with 
Practical  Notes  and  Observations,  and  References  to  the  Fourth 
Edition  of  Daniell's  Chancery  Practice;  and  incorporating  the 
Forms  in  Braithwaite's  Record  and  Writ  Practice.  By  LEONARD 
fclELD  and  EDWARD  CLENNELL  DUNN,  Barristers-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers 
Second  Edition.    By  JOHN  BIDDLE.    8vo.    1871. 

Moore's  Solicitor's  Book  of  Practical  Forms.— 
12mo.    1852.  7s.  6d. 

HlQHWArs-Bateman's  General  Highway  Acts.— 
Second  Edition.  With  a  Supplement  containing  the  Highway  Act 
of  1864,  &c  With  Notes  by  C.  MANLEY  SMITH,  Esq.,  one 
of  the  Masters  of  the  Queen's  Bench.     12mo.     1865.        10*.  6d. 

%*  M  standard  Law  Works  are  kept  in  Stock,  in  law  coif  and  other  bindings. 
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JUDICATURE  ACTS. 

Leys'  Complete  Time-Table  to  the  Rules  under 
the  Supreme  Court  of  Judicature  Act,1876.  Show- 
ing all  the  periods  fixed  by  the  Rules  within  or  after  which  any  proceed- 
ings may  be  taken.  By  JOHN  KIRKWOOD  LEYS,  M.A.,  of  the 
Middle  Temple,  Esq.,  Banrwternt-Law.  Boyal8vo,  1875.  Net,  Is.  6  J. 

Lynch  and  Smith's  Introduction  to  the  Final 
Examination. — Being  a  collection  of  the  questions  set  by  the 
Incorporated  Law  Society,  with  the  answers  adapted  to  meet  the 
recent  extensive  alterations  made  by  the  JUDICATURE  ACT, 
1873.  By  H.  FOULKS  LYNCH,  Solicitor,  and  ERNEST 
AUGUSTUS  SMITH,  Solicitor,  Clifford's  Inn,  Prizeman  ;  Senior 
Prizeman  of  the  Incorporated  Law  Society,  and  Brodrip  Gold  Medalist, 
1872.    Vol.  I.  The  Principles  of  the  Law.    Post  8vo.  1874.        12*. 

Lynch's  Epitome  of  Practice  in  the  Supreme 
Court  of  Judicature  in  England.  With  References 
to  Acts,  Rules,  and  Orders.  For  the  Use  of  Students.  Royal  8vo. 
Third  Edition.  Incorporating  the  Appellate  Jurisdiction  Act,  1876, 
and  the  Rules  of  the  Supreme  Court  December.  1875,  and  June, 
1876.    1876.  Net,  Is. 

Morgan.— Fide  "Chancery." 

Scott.— Vide  "  Costs." 

Stephen's  Judicature  Acts  1873, 1874,  and  1878, 
consolidated.  With  Notes  and  an  Index.  By  Sir  JAMES 
STEPHEN,  one  of  Her  Majesty's  Counsel.    12mo.    1875.     4*.  6a\ 

Wilson's  Judicature  Acts,  Rules  and  Forms.  With 
Notes  and  a  copious  Index,  and  additional  Rules,  forming  a  Com- 
plete Guide  to  the  New  Practice.  By  ARTHUR  WILSON,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law.  Royal  12ma  1875.  18s. 
\*  A  large  paper  Editioic  of  the  ABOVE  (for  marginal  notes),  with 
Additional  Rules.    Royal  8vo.    1875.  II.  5$. 

(A  Second  Edition  of  the  above  is  in  active  preparation.) 


"The  references  are  ample,  and  the  description  of  the  matter  referred  to  Is  clear. 

e  result  of  a  Teiy  careful  examination  of  Mr.  Wilson's  book  is  that  it  is  executed 

with  great  care  and  thoroughness,  and  that  it  will  he  of  the  utmost  value  to  all  those  on 


whom  the  task  fell*,  whether  as  practitioners  or  as  administrators  of  the  law,  of  applying 
and  adapting  the  new  practice  and  procedure."— JSoHcitors*  Journal,  October  23, 18T5. 

"  We  hare  nothing  bat  praise  to  bestow  upon  the  annotating  of  the  rales.  We  hare 
no  doubt  it  will  maintain  a  position  in  the  front  rank  of  the  works  upon  the  all-engroasing 
subject  with  which  it  deals. "-Law  Times,  October  16,  1979. 

"lir.  Wilson  has  appended  to  the  Acts  and  Rule*,  especially  the  latter,  a  valuable  body 
of  notes,  which  we  are  sure  will  be  found  useful."— Law  Journal,  Oct  80,  1875. 

"  Mr.  Arthur  Wilson,  as  might  hare  been  expected,  is  particularly  successful  in  deal- 
ing with  the  Rules  of  Court,  to  which,  indeed,  his  notes  are  an  almost  indispensable 
accompaniment*— Law  Magasins,  November  1875. 

JURISPRUDENCE.— Amos,  Law  as  a  Science  and  as 
an  Art. — An  Introductory  Lecture  delivered  at  University 
College  at  the  commencement  of  the  session  1874-5.  By  SHELDON 
AMOS,  Esq.,  M.A,  Barrister-at-Law.    8vo.    1874.       Net,  Is.  6d. 

Phillimore's   (J.    G.)    Jurisprudence.— An  Inaugural 

Lecture  on  Jurisprudence,  and  a  Lecture  on  Canon  Law,  delivered 

at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.     By  J.  G. 

PHILLIMORE,  Esq.,  Q.C.    8vo.    1861.    Sewed.  a  8s.  6c*. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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JU9TICE  OF  THE  PEACE.— Arnold's  Summary  of  the 
Duties  of  a  Justice  of  the  Peace  out  of 
Sessions.— Summary  Convictions.  By  Sir  THOMAS  JAMES 
ARNOLD,  Chief  Metropolitan  Police  Magistrate.    8ro.     1860. 

12.  6*. 
Burn's  Justice  of  the  Peace  and  Parish  Officer. 
— Edited  bv  the  following  Barristers,  trader  the  General  Superinten- 
dence of  JOHN  BLOSSETT  MAtJLE,  Esq.,  Q.C.,  Recorder  of 
Leeds.  The  Thirtieth  Edition.  VoL  I.  containing  titles 
"Abatement"  to  "  Dwellings  for  Artians;"  byTHOS.  SIRRELL 
PRITCHARD,  of  the  Inner  Temple,  Esq.,  Recorder  of  Wenlock. 
Vol.  II.  containing  titles  "  Easter  Offering "  to  "  Hundred  ;"  by 
SAML.  BOTELER  BRISTOWE,  Q.C.,  M.P.,  of  the  Inner  Temple, 
Esq.  Vol.  III.  containing  titles  "  Indictment "  to  "  Promissory 
Notes  ;"  by  LEWIS  W.  CAVE,  Q.C.,  of  the  Inner  Temple,  Esq., 
Recorder  of  Lincoln.  Vol.  IV.  containing  the  whole  title  "  Poor  ;" 
by  JAMES  EDWD.  DAVIS,  Esq.,  Stipendiary  Magistrate  for 
Stoke-upon-Trent.  (Sold  separately,  price  11.  lit.  6d.)  VoL  V.  con- 
taining titles  "Quo  Warranto"  to  "Wreck;"  by  JOHN  BLOSSETT 
MAULE,  Esq.,  Q.C.,  Recorder  of  Leeds.     Five  vols.    8vo.     1869. 

71.  It. 
Since  the  publication  in  1845  of  the  former  Bdition  of  Burn'*  Jusiict  of  the  Peace  and 
Parish  Officer  the  whole  range  of  the  Law  which  Magistrates  had  to  administer  has 
undergone  more  or  less  alteration,  and,  indeed,  the  time  which  has  elapsed  since  that 
publication  appeared  has  doubtless  worked  as  great  a  change  in  the  Magistrates  them- 
selves :  so  that  to  Tery  many  of  the  Gentlemen  now  com  posing  the  body  of  Justices  the 
Encyclopedic  Work  of  Born  most  be,  if  not  entirely  unknown,  at  least  unfamiliar  as  a 
book  of  reference. 

Paley.—  Vide  "  Convictions." 
Stone.— Vide  «  Petty  Sessions." 

JUSTINIAN,  INSTITUTES  OF.-Cumin.— Vide  "Civil  Law." 
Greene.—  Vide  "Roman  Law." 
Mears.— Vide  "Roman  Law." 
Voet.— Vide  "Civil  Law." 
LAND  DRAINAGE.— Thring's  Land  Drainage  Act.— With 
an  Introduction,  Practical  Notes,  an  Appendix  of  Statutes  relating 
to  Drainage,  and  Forms.      By    THEODORE    THRING,   Esq., 
BarriBter-at-Law.     12mo.    1861.  7#. 

LAND  TAX—  Bourdin's  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Assessment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Redem,  tion  Acts.  By  MARK  A.  BOUR- 
DIN,  of  the  Inland  Revenue  Office,  Somerset  House  (late  Registrar 
of  Land  Tax).    Second  Edition.    Crown  8vo.    1870.  4«. 

LANDLORD  AND  TENANT.— Wood  fall's  Law  of  Landlord 
and  Tenant. — A  Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of 
Procedure.  Eleventh  Edition.  By  J.  M.  LELY,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.    Royal  8vo.     1877.  11.  16*. 

LAW,  GUIDE  TO.— A  Guide  to  the  Law  for  General 
Use.    By  a  Barrister.    Twenty-first  Edition.    Crown  8vo.     1877. 

Net,  8*.  6d. 

"There  may  be  many  students  of  both  branches  of  the  profession  who  will  find  the 

following  pages  an  assistance  to  them  in  the  course  of  their  reading,  not  in  substitution 

of  but  together  with,  or  preliminary  to,  the  voluminous  and  highly  technical  works  which 

they  have  necessarily  to  examine." 

*#*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  binding. 
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LAW  LIST.— Law  List  (The).— Comprising  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders, 
Draftsmen,  Conveyancers,  Attorneys,  Notaries,  &c.,  in  England 
and  Wales ;  to  which  are  added  the  Circuits,  Judges,  Treasurers, 
Registrars,  and  High  Bailiffs  of  the  County  Courts,  District 
Registries  and  Registrars  under  the  Probate  Act,  Lords  Lieu- 
tenant of  Counties,  Recorders,  Clerks  of  the  Peace,  Town  Clerks, 
Coroners,  Colonial  Judges,  and  Colonial  Lawyers  haying  English 
Agents,  Metropolitan  Police  Magistrates,  Law  Agents,  Law  and 
Public  Officers,  Circuits  of  the  Judges  and  Counsel  attending 
Circuit  and  Sessions,  List  of  Sheriffs  and  Agents,  London  Commis- 
sioners to  Administer  Oaths  in  the  Supreme  Court  of  Judicature  in 
England,  Conveyancers  Practising  in  England  under  Certificates 
obtained  in  Scotland,  Ac,  Ac.,  and  a  variety  of  other  useful  matters 
so  far  as  relates  to  Special  Pleaders,  Draftsmen,  Conveyancers, 
Attorneys,  Solicitors,  Proctors  and  Notaries.  Compiled  by 
WILLIAM  HENRY  COUSINS,  of  the  Inland  Revenue  Office, 
Somerset  House,  Registrar  of  Stamped  Certificates,  and  of  Joint 
Stock  Companies.     Published  annually.     By  authority.    1877. 

Net,  10*.  6c2. 

LAW  REPORTS.— Vide  pages  29-30. 

LAWYER'S  COMPANION.—  Vide  "Diary." 

LEGACIES.— Roper's  Treatise  on  the  Law  of  Lega- 
cies.—Fourth  Edition.  By  H.  H.  WHITE.  2  vols.  Royal  8vo. 
1847.  37. 8«. 

LEXICON Vide  "  Dictionary." 

LICENSING.— Lely    and     Foulkes'     Licensing     Acts, 
1828,  1869,  1872,  and  1874;  Containing  the  Law  of  the 
Sale  of  Liquors  by  Retail  and  the  Management  of  Licensed  Houses  ; 
with  Notes  to  the  Acts,  a  Summary  of  the  Law,  and  an  Appendix 
of  Forms.     Second  Edition.      By  J.   M.   LELY  and  W.  D.   I. 
EOULKES,  Esqrs.,  Barristers-at-Law.    Royal  12mo.     1874.        8*. 
11  Messrs.  Lely  and  Foulkes's  plan  is  to  prii*t  in  full  the  principal  Acta,  and  to  inter- 
polate  between  the  sections  of  each  of  these  statutes  all  subsidiary  enactments,  distin- 
guishing them  by  brackets  and  marginal  notes    ....       These  notes  are  usually 
sensible  and  to  the  point  and  give  evidence  both  of  care  and  knowledge  of  the  subject. 
SoHeilart'  Journal 

LIEN.— Cross*  Treatise  on  the  Law  of  Lien  and 
Stoppage  in  Transitu.— 8vo.    1840.  16*. 

LIGHTS  — Woolrych's  Practical  Treatise  on  the  Law 
of  Window  Lights.— Second  Edition.    12mo.    1864.      e#. 
LOCAL  GOVERNMENT,- Vide  "Public  Health." 

LUNACY.— Elmer's  Practice  in  Lunacy.— The  Practice  in 
Lunacy  under  Commissions  and  Inqusitions,  with  Notes  of  Cases 
and  Recent  Decisions,  the  Statutes  and  General  Orders,  Forms  and 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  Schedule  of  Cases. 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  the 
Masters  in  Lunacy.     8vo.     1877.  21*. 

MAGISTERIAL  LAW.— Burn.— Fide  "  Justice  of  Peace." 

Leeming  and  Cross.— Vide  "  Quarter  Sessions." 

Paley.—  Vide  "  Convictions."     . 

Pritchard.— Vide  "  Quarter  Sessions/' 

Stone.— Vide  "  Petty  Sessions." 
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MAINTENANCE  AND  CHAMPERTY.  —  Tapp  on  Main- 
tenance and  Champerty.— An  Inquiry  into  the  present 
state  of  the  Law  of  Maintenance  and  Champerty,  principally  as 
affecting  Contracts.  By  WM.  JOHN  TAPP,  of  Lincoln's  Inn,  Esq. , 
Barrister-at-Law.     12 mo.     1861.  it.  6d. 

MANDAMUS.  — Tapping  on  Mandamus.  — The  Law  and 
Practice  of  the  High  Prerogative  Writ  of  Mandamus  as  it  obtains 
both  in  England  and  Ireland.     Royal  8vo.     1848.  1/.  1*. 

MARINE   INSURANCE—  ^ufe  *« Insurance." 

MARTIAL  LAW.— Finlason's  Treatise  on  Martial  Law, 
as  allowed  by  the  Law  of  England  in  time  of  Rebellion  ;  with 
Practical  Illustrations  drawn  from  the  Official  Documents  in  the 
Jamaica  Case,  and  the  Evidence  taken  by  the  Royal  Commission  of 
Enquiry,  with  Comments  Constitutional  and  Legal.  By  W.  F. 
FINLASON,  Esq.,  Barrister-at-Law.    8vo.     1866.  12*. 

MERCANTILE  LAW— Boyd.— Vide  '-Skipping." 
Brooke.—  Vide  "  Notary." 
Russell.—  Vide  "Agency." 

Smith's  Mercantile  Law. — A  Compendium  of  Mercantile 

Law.      By  the  late  JOHN  WILLIAM    SMITH,    Esq.      Ninth 

Edition.    By  G.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 

one  of  Her  Majesty's  Counsel.    Royal  8vo.     1877.  11.  18*. 

"We  can  safely  say  that,  to  the  practising  Solicitor,  few  books  will  be  found  more 

useful  tban  the  ninth  edition  of '  Smith's  Mercantile  Law.'  "—Law  Magazine,  Nov.  1877. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  Law.— With  Notes.  By  0.  D.  TUDOR, 
Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8vo.  1868.    11.  18*. 

METROPOLIS  BUILDINQ  ACTS  -Wool rych's  Metropolis 
Building  Acts,  together  with  such  Clauses  of  the  Metropolis 
Management  Acts,  1855  and  1862,  and  other  Acts,  as  more  par- 
ticularly relate  to  the  Buildings  Acts,  with  Notes,  Explanatory  of 
the  Sections  and  of  the  Architectural  Terms  contained  therein. 
Second  Edition.  By  NOEL  H.  PATERSON,  M.  A.,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     12mo.     1877.  8*.  6d. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland; 
with  a  Summary  of  the  Laws  of  Foreign  States  and  Practical 
Directions  for  obtaining  Government  Grants  to  work  Foreign  Mines. 
Second  Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Bar- 
rister-at-Law. 8vo.  1876.  U  1U.  6d. 
"Most  comprehensive  and  complete."—  Law  Times,  Jane  17,  1876. 
"Although  Issued  as  a  Second  Edition,  the  work  appears  to  have  been  almost  entirely 

re-written  and  very  much  Improved.    ...     Ihe  volume  will  prove  invaluable  as  a 

work  of  legal  reference."— The  Mining  Journal,  May  18,  1876. 

MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mort- 
gage.—Third  Edition.    Royal  8vo.    1850.  Net,  11. 

MORTMAIN.— Rawlinson's  Notes  on  the  Mortmain 
Acts  ;  shewing  their  operation  on  Gifts,  Devises  and  Bequests  for 
Charitable  Uses.  Designed  for  the  Use  of  Solicitors  in  Adminstra- 
tion  Suits  in  the  Chancery  Division  of  the  High  Court  of  Justice. 
By  JAMES  RAWLINSON,  Solicitor.  Demy  8vo.  1877.  Inter- 
leaved. Net,  2s.  Qd. 

##*  All  itandard  Law  Worht  are  kepi  in  Slock,  in  law  calf  and  other  bindings. 


22  STEVENS  AND  SONS'  LAW  PUBLICATIONS. 

MUNICIPAL  ELECTIONS.- Vide  "Ballot" 

NAVY.—  Thring's  Criminal  Law  of  the  Navy,  with  an 
Introductory  Chapter  on  the  Early  State  and  Discipline  of  the  Navy, 
the  Rules  of  Evidence,  and  an  Appendix  comprising  the  Naval 
Discipline  Act  and  Practical  Forms.  Second  Edition.  By  Theodore 
Thrina,  of  the  Middle  Temple,  Barrister  at-Law,  late  Commissioner 
of  Bankruptcy  at  Liverpool,  and  C.  E.  Oifford,  Assistant- Paymaster, 
Royal  Navy.     12mo.     1877.  {Just  ready). 

NISI  PRIUS.— Roscoe's  Digest  of  the  La  w  of  Evidence 

on  the  Trial  of  Actions  at  Nisi  Pri us.— Thirteenth 

Edition.    By  JOHN  DAY,  one  of  Her  Majesty's  Counsel,  and 

MAURICE  POWELL,  Barrister-at-Law.  Roy.  12mo.  1875.  Net  2/. 

(Bound  in  one  thick  volume  calf  or  circuit,  5s.  6d.,  or  in  two  convenient  vols. 

calf  or  circuit,  10*.  net,  extra.) 

"  The  work  itself  has  long  ago  won  a  position  altogether  unique,  and  In  the  hands  of 

iU  present  editors  tbei  e  ia  no  fear  that  the  position  will  be  lost."— law  Journal,  July  10, 1875 

Selwyn's  Abridgment  of  the  Law  of  Nisi 
PriUS.— Thirteenth  Edition.  By  DAVID  KEANE,  Q.C., 
Recorder  of  Bedford,  and  CHARLES  T.  SMITH,  MA.,  one  of  the 
Judges  of  the  Supreme  Court  of  the  Cape  of  Good  Hope.  2  vols. 
Royal  8vo.     1869.     {Published  at  21.  16*.)  Net,  If. 

NOTANOA.—  Vide  "  Digests." 

NOTARY.— Brooke's  Treatise  on  the  Office  and  Prac- 
tice of  a  Notary  of  England.— With  a  full  collection  of 
Precedents.  Fourth  Edition.  By  LEONE  LEVI,  Esq.,  F.S.A. 
of  Lincoln's  Inn,  Barrister-at-Law.     8vo.    1876.  1/,  is. 

NUISANCES.— FitzGerald.— Ficfc  "Public  Health." 

OATHS.— Braithwaite's  Oaths  in  the  Supreme  Court 
of  Judicature. — A  Manual  for  the  use  of  Commissioners  to 
Administer  Oaths  in  the  Supreme  Court  of  Judicature  in  England. 
Part  L  containing  practical  information  respecting  their  Appoint- 
ment, Designation,  Jurisdiction,  and  Powers ;  Part  II.  comprising  a 
collection  of  officially  recognised  Forms  of  Jurats  and  Oaths,  with 
Explanatory  Observations.  By  T.  W.  BBAITHWAITE,  of  the 
Record  and  Writ  Clerks'  Office.     Fcap.  8vo.     1876.  is.  6d. 

**  Specially  useful  to  Commissioners."—  Lav  Magazine,  February,  I8T7. 
"  The  work  will,  we  doubt  not,  become  the  recognized  guide  or  commisskwiers  to  ad- 
minister oaths."—  Solicitor*'  Journal,  May  6, 1676. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 

nership.      By  FREDERICK    POLLOCK,  of  Lincoln's  Inn, 

Esq.,  Barrister-at-Law.     Author  of  "  Principles  of  Contract-at-Law 

and  in  Equity."    Demy  8vo.     1877.  80.  QcL 

*#*  The  object  of  this  work  is  to  give  the  substance  of  the  Law 

of  Partnership  (excluding  Companies)  in  a  concise  and  definite  form. 

"  Mr.  Pollock's  work  appears  eminently  satisfactory    ...     the  book  U  praiseworthy 

In  derign,  scholarly  and  complete  in  execution.*'— Saturday  Review,  May  6, 1877. 

"  Mr.  Pollock  is  most  accurate  in  his  law,  which  is  a  matter  of  much  Importance,  in  a 
bonk  vhoae  contents  may  almost  be  got  by  heart  by  a  hard-working  student.*—  The 
Spectator,  May  11,  lH'.T. 

"A  few  more  books  written  as  carefully  as  the  'Digest  of  the  Law  of  Partnership,'  will, 
perhaps,  remove  some  drawback*,  and  render  English  law  a  pleasanier  and  easier  subject 
to  study  than  it  is  at  preset t."—  The  Examiner,  March  31, 1877. 

PATENTS.— Hindmarch's  Treatise  on  the  Law  rela- 
ting to  Patents.— 8vo.    1846.  \l  Is. 
Seton.—  Vide  "Equity." 
•#*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 


119,  CHANCERY  LANE,  LONDON,  W.C.  23 


PERSONAL  PROPERTY.  — Smith's  Real  and  Personal 
Property. — A  Compendium  of  the  Law  of  Real  and  Personal 
Property  Primarily  Connected  with  Conveyancing ;  Designed  as  a 
Second  Book  for  Students,  and  as  a  Digest  of  the  most  useful 
Learning  for  Practitioners.  By  JOSIAH  W.  SMITH,  B.C.L., 
Q.C.,  Judge  of  County  Courts.  Fifth  Edition.  2  vols.  Demy  8vo. 
1877.  2L  2s. 

PETITIONS.—  Palme r.—  Vide  "  Conveyancing." 
PETTY  SESSIONS.— Stone's  Practice  for  Justices  of 
the  Peace,  Justices'  Clerks  and  Solicitors  at  Petty  and  Special 
Sessions,  in  Summary  Matters  and  Iudictable  Offences,  with  a  List 
of  Summary  Convictions  and  of  Matters  not  Criminal.  With  Forms. 
Eighth  Edition.  By  THOMAS  S1RRELL  PRITCHAED,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Wenlock. 
In  1  vol.    Demy  8vo.     1877.  (Just  ready). 

PLEADING,— Archbold.—  Vide  "Criminal'' 

Stephen  on  Pleading.— A   Treatise  on  the  Principles  of 

Pleading  in  Civil  Actions ;  comprising  a  Summary  Account  of  the 

whole    proceedings  in  a  Suit   at    Law.      Seventh   Edition.      By 

FRANCIS  F.  PINDER,  Barrister-at-Law.     8vo.     1866.  16«. 

POOR  LAW.— Davis'  Treatise  on  the  Poor  Laws.— Being 

VoL  IV.  of  Burn's  Justice  of  the  Peace.  8vo.  1869.  U  lit.  to. 

POWERS.— Fa rwell    on    Powers.— A    Concise   Treatise  on 

Powers.    By  GEORGE  FAR  WELL,  B.A.,  of  Lincoln's  Inn,  Esq., 

Barrister-at-Law.    8vo.     1874.  11.  li. 

**  Wo  recommend  Mr.  Farwell's  book  at  containing  within  a  small  compass  what  would 

otherwise  have  to  be  sought  out  in  the  pages  of  hundred*  of  confusing  reports. *— Tht  Law, 

November,  1874. 

PRECEDENTS.— Vide  «  Conveyancing. * 

PRINCIPAL  AND  AGENT.— Petgrave's  Principal  and 
Agent. — A  Manual  of  the  Law  of  Principal  and  Agent  By 
E.  C.  PETGRAVE,  Solicitor.     12mo.    1857.  Is.  6d. 

Petgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  E.  C.  PETGRAVE,  Solicitor. 
Demy  12mo.     1876.  Net.  tewed,  2#. 

PRIVY  COUNCIL.— Lattey's  Handy  Book  on  the  Prac- 
tice and  Procedure  before  the  Privy  Council. — 
By  ROBERT  THOMAS  LATTEY,  Attorney  of  the  Court  of 
Queen's  Bench,  and  of  the  High  Court  of  Bengal;  and  Advocate  of 
the  Courts  of  British  Bnrmah.    12mo.   1869.  6s. 

PROBATE.— Browne's  Probate  Practice  :  a  Treatise  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentious  and 
Non-Contentious  Business,  with  the  Statutes,  Rules,  Pees,  and 
Forms  relating  thereto.  By  GEOKGE  BROWNE,  Esq.,  Barrister- 
at-Law,  Recorder  of  Ludlow.  Author  of  "  Practice  for  Divorce 
and  Matrimonial  Causes."     8vo.      1873.  II.  1*. 

"  A  cursory  plance  through  Mr.  Browne's  work  shows  that  It  hat  been  compiled  with 
store  than  ordinary  care  and  ititalliirence.  We  should  consult  it  with  every  confidence, 
and  consequently  recommend  it  to  those  who  require  <tn  instructor  in  Probate  Court  prac- 
tice. "—law  Time*,  June  21,  1 473. 

PUBLIC  HEALTH.— Chambers*  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  notes  of  1073  leading  Cases.  Various  official 
documents  ;  precedents  of  By-laws  and  Regulations.  The  Statutes 
in  full.  A  Table  of  Offences  and  Punishments,  and  a  Copious  Index. 
Seventh  Edition,  enlarged  and  revised,  with  Supplement  containing 
new  Local  Government  Board  By-Laws  in  full.  Imperial  8vo. 
1875-7.  28*. 

%*  The  Supplement  may  be  had  separately,  price  0*. 

*»*  All  standard  Law  Works  are  kept  in  Stock,  in  law  coif  and  other  bindings. 
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PUBLIC  HEALTH.-Om«"««*. 

Chambers'  Exhaustive  Index  to  the  Public 
Health  Act,  1875;  with  the  full  Text  of  the  Act,  and  of 
most  of  the  Incorporated  Acts.  By  GEO.  F.  CHAMBERS,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law.     Imperial  8vo.     1877. 

4s.  6tt 

Chambers'  Popular  Summary  of  Public  Health 
and  Local  Government  Law.    Imperials™.    1875. 

Net,  Is.  6d. 

FitzGerald's  Public  Health  and  Rivers  Pol- 
lution Prevention  Acts.— The  Law  relating  to  Public 
Health  and  Local  Government,  as  contained  in  the  Public  Health 
Act,  1875,  with  Introduction  and  Notes,  showing  all  the  alterations  in 
the  ExistingLaw,with  reference  to  the  Cases,  &c;  together  with  a  Sup- 
plement containing  "The  Rivers  Pollution  Prevention  Act,  1876." 
WithExplanatoryIntrodnction,NoteslCase8,andIndex.ByGERALD 
A-  R.  FITZGERALD,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law, 
Editor  of  "  Turing's  Joint  Stocks."    Royal  8vo.    1876.  1/.  Is. 

"  A  copious  and  well-executed  analytical  index  completes  the  work  which  we  can 
confidently  recommend  to  the  officers  and  members  of  sanitary  authorities,  and  all 
interested  in  the  subject  matter  of  the  new  Act."— low  Magazine  and  Review,  February, 
IS77. 

"Mr.  FitzGerald'a  treatise  is  well  adapted  for  the  professional  adTisers  of  sanitary 
boards."— TVfrfic  Health.  December  1,  1876. 

"  Mr.  FitzGerald  comes  forward  with  a  special  qualification  for  the  task,  for  he  was 
employed  by  the  Government  in  the  preparation  ortho  Act  of  1876;  and,  at  he  himself 
•ays,  has  necessarily,  for  some  time  past,  devoted  attention  to  the  Law  relating  to  public 
health  and  local  government.  »*— Late  Journal,  April  22,  1876. 

PUBLIC  LAW,—  Bowyer's  Commentaries  on  Uni- 
versal Public  Law.— By  Sir  GEORGE  BOWYER, 
D.C.L.    Royal  8vo.     1854.  U  Is. 

QUARTER  SESSIONS.— Leeming  &  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jurisdiction 
and  Practice  in  other  than  Criminal  matters.  Second  Edition.  By 
HORATIO  LLOYD,  Esq.,  Recorder  of  Chester,  Judge  of  County 
Courts,  and  Deputy-Chairman  of  Quarter  Sessions,  and  H.  F. 
THURLOW,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  8to. 
1876.  U  1#. 

"  The  present  editors  appear  to  have  taken  the  utmost  pains  to  make  the  volume  com- 
plete, ana,  from  our  examination  of  it,  wo  can  thoroughly  recommend  it  to  all  interested 
in  the  practice  of  quarter  session*."—  Law  Time*,  March  18, 1876. 

Pritchard's  Quarter  Sessions.— The  Jurisdiction,  Prac- 
tice and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and 
Appellate  Matters.  By  THOS.  SIRRELL  PRITCHARD,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Wenlock.  8vo. 
1875.  21.  2s. 

"  We  can  confidentaDy  say  that  it  is  written  throughout  with  clearness  and  intelligence, 
and  that  both  in  legislation  and  in  case  law  it  is  carefully  brought  down  to  the  most 
recent  date."— Solicitor*'  Journal,  May  1,  1875. 

RAILWAYS.— Browne.— Vide "  Carriers." 

Lely's  Railway  and  Canal  Traffic  Act,  1873.— 

And  other  Railway  and  Canal  Statutes ;  with  the  General  Orders, 

Forms,  and  Table  of  Fees.    By  J.  M.  LELY,  Esq.,  Barrister-at-Law. 

Post8vo.  1878.  8#. 

••  This  book  contains  all  that  such  a  book  should  contain.   The  arrangement  is  clear  and 

convenient,  and  from  it  at  a  glance  can  be  seen  the  subject  matter  of  complaint,  the 

docision  of  the  Court,  and  the  ground  of  each  decision."— Law  Magazine,  April,  1874. 

%*  All  standard  Law  Works  are  kept  in  Stockt  in  law  salfand  other  bindings. 
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RAILWAYS.-Om<t»i*rf. 

Simon's  Law  relating  to  Railway  Accidents,  in- 
cluding an  Outline  of  the  Liabilities  of  Railway  Companies  as  Carriers 
generally,  concisely  Discussed  and  Explained.     12mo.     1862.        3s. 

REAL    PROPERTY.— Dart.— Vide  "  Vendors  and  Purchasers." 

Leake's  Elementary  Digest  of  the  Law  of  Pro- 
perty in  Land.— Containing  :  Introduction.  Part  I.  The 
Sources  of  the  Law.— Part  II.  Estates  in  Land.  By  STEPHEN 
MARTIN  LEAKE,  Barrister-at-Law.    8vo.    1874.  1/.  2*. 

*»*  The  above  forms  a  complete  Introduction  to  the  Study  of  the  Law  of  Real  Property. 
Shelford's  Real  Property  Statutes.— Eighth  Edition. 
By  T.  H.  CARSON,  of  Lincoln's  Inn,  Esq.  8vo.  1874.  1/.  10*. 
Smith's  Real  and  Personal  Property.— A  Com- 
pendium of  the  Law  of  Real  and  Personal  Property,  primarily 
connected  with  Conveyancing.  Designed  as  a  second  book  for 
Students,  and  as  a  digest  of  the  most  useful  learning  for  Practi- 
tioners. By  JOSIAH  W.  SMITH,  B.C.L,  Q.C.,  Judge  of  County 
Courts.     Fifth  Edition.     2  Tola.    Demy  8vo.     1877.  27.2*. 

"  As  a  refresher  to  the  memory,  and  a  repository  of  Information  that  is  wanted  in  daily 
practice,  it  will  be  found  of  great  value."— ./writf. 

.    .    .    M  He  has  given  to  the  student  a  book  which  he  may  read  over  and  over  again  with 
profit  and  pleasure. ''—low  Time*. 

"  The  work  before  ns  will,  we  think,  be  found  of  very  great  service  to  the  practitioner." 
— Solicitor*  Journal 

.    .    .    M I  know  of  no  volume  which  so  entirely  fulfils  the  requirements  of  a  student's 
text  book.*—  From  Da.  Bollr's  Lteturt. 

RECEIVERS.— Seton.— Vide  "  Equity." 

REGISTRATION.— Rogers.-  Vide  "  Elections." 

REGISTRATION    CASES.— Hop  wood      and      Coltman's 

Registration  Cases.— Vol  1.(1808-1872).  Ate, 2/.  18*.  Calf. 

Vol.  II.   Parti.  <1873).  Net,   10s.;  Part  II.  (1874).  Net,  10s.  6d.; 

Part  III.   (1875).  Net,  is.  Cd;  Part.  IV.  (1876).  Net,  4*.     Part  V. 

(1877).    Net,  3s.  sewed. 
REPORTS.— Vide  pages  29-30. 

RIVERS  POLLUTION  PREVENTION.- FitzGerald's    Rivers 

Pollution  Prevention  Act,  1878.— With  Explanatory 

Introduction,  Notes,  Cases,  and  Index.     Royal  8vo.  1876.      3s.  6d. 

"A  well-timed  addition  to  the  author's  previoos  work  on  Sanitary  Law."— Law 

Maoxuine,  February,  1877. 

ROMAN  LAW.— Cumin.— Vide"CWiL" 

Greene's  Outlines  of  Roman  Law.— Consisting  chiefly 

of  an  Analysis  and  Summary  of  the  Institutes.     For  the  use  of 

Students.    By  T.  WHITCOMBE  GREENE,  B.C.L.,  of  Lincoln's 

Inn,  Barrister-at-Law.  Third  Edition.  Foolscap  8vo.  1875.      7s.  6d. 

Mears'  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 

Institutes    of    Justinian,    including   the    History   and 

Generalization  of  Rohan  Law.     By  T.   LAMBERT   MEARS, 

M.A.,    LL.D.    Lond.,  of    the    Inner   Temple,    Barrister-at-Law. 

PublUIted  by  permission  of  the  late  M.  Ortolan.  PostSvo.  1876.  12s.  6d. 

"  We  have  no  doubt  that  this  book  Is  intended  to  meet  a  real  demand.    Nor  have  we 

any  reason  to  doubt  that  the  work  has  been  well  and  faithfully  executed  .  .  .  However, 

both  studeuts  and  their  teachers  are  at  the  mercy  of  examiners*  and  this  book  will  very 

probably  be  found  useful  by  all  parties."— Aifunaum,  October  28,  1876. 

"  Dr.  Mean  has  made  his  edition  the  edition  par  excellence  of  that  great  French  writer."— 
Irish  Law  Timet,  December  80,  1876. 

##*  All  standard  Law  Works  are  lcp.pt  in  Stock,  in  law  calf  and  other  bindinas. 
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SALE.— The  Contract  of  Sale  with  a  View  to  its 
Codification.— By  ARTIIUR  COHEN,  one  of  Her  Majesty's 
Counsel,  FREDERIC  THOMPSON,  of  Lincoln's  Inn,  and  H.  D. 
WARR,  of  the  Middle  Temple,  Barristers-at-Law.  (In  preparation .) 
SAUNDERS'  REPORTS.— Williams'  (Sir  E.  V.)  Notes  to 
Saunders*  Reports.— By  the  late  Serjeant  WILLIAMS. 
Continued  to  the  present  time  by  the  Right  Hon.  Sir  EDWARD 
VAUGHAN  WILLIAMS.  2  vols.  Royal  8vo.  1871.  21.  10*. 
SHIPPING,  and  vide  "  Admiralty." 

Boyd's  Merchant  Shipping  Laws  ;  being  a  Consolida- 
tion of  all  the  Merchant  Shipping  and  Passenger  Acts  from  1854  to 
1876,  inclusive ;  with  Notes  of  all  the  leading  English  and  American 
Cases  on  the  subjects  affected  by  Legislation,  and  an  Appendix 
containing  the  New  Rules  issued  in  October,  1876  ;  forming  a  com- 
plete Treatise  on  Maritime  Law.  By  A.  C.  BOYD,  LL.B.,  of  the 
Inner  Temple,  Esq.,  Barrister*t-Law,  and  Midland  Circuit  8 to. 
1876.  ■  1/.  5*. 

"For  practical  purpose*  the  work  now  produocd  by  Mr.  Boyd  has  accomplished  almost 
all  that  could  be  desired  In  a  legislative  code.  .  .  .  The  value  of  such  a  work  can 
hardly  be  orer  estimated/'— Irish  lav  Time*,  December  9,  1876. 

"  Mr.  Boyd  confines  himself  to  short,  and  ss  far  as  we  can  judge  correct,  statements  of 
the  effect  of  actual  decisions."— Solicitor*'  JowjuiI.  Jauoary  90, 167T. 

"  The  great  desideratum  is  obviously  a  good  index,  and  this  Mr.  Boyd  has  taken  par- 
ticular care  to  supply.  We  can  recommend  the  work  as  a  very  useful  compendium  of 
shipping  kiw."—Law  Timet,  December  80, 1*76. 

STAMP  LAWS.— Til  sley's  Stamp  Laws.— A  Treatise  on  the 
Stamp  Laws,  being  an  Analytical  Digest  of  all  the  Statutes  and 
Cases  relating  to  Stamp  Duties,  with  practical  remarks  thereon. 
Third  Edition.  With  Tables  of  all  the  Stamp  Duties  payable  in 
the  United  Kingdom  after  the  1st  January,  1871,  and  of  Former 
Duties,  &c,  Ac,  By  EDWARD  HUGH  TILSLE Y,  of  the  Inland 
Revenue  Office.    8vo.   1871.  18*. 

STATUTES,  and  tick  "  Acts  of  Parliament." 

Biddle's  Table  of  Statutes.— A  Table  of  References  to 
unrepealed  Public  General  Acts,  arranged  in  the  Alphabetical  Order 
of  their  Short  or  Popular  Titles.  Second  Edition,  including  Refer- 
ences to  all  the  Acts  in  Chitty's  Collection  of  Statutes.  Royal  8vo. 
1870.     (Published  at  9s.  6d.)  Net,  2s.  6rf. 

Chitty's  Collection  of  Statutes,  with  Supple- 
ments, to  1877.— A  Collection  of  Statutes  of  Practical  Utility  ; 
with  notes  thereon.  The  Third  Edition,  containing  all  the  Statutes 
of  Practical  Utility  in  the  Civil  and  Criminal  Administration  of 
Justice  to  the  Present  Time.  By  W.  N.  WELSBY  and  EDWARD 
BEAVAN,  Esqn.,  Barriflters-at-Law.  In  4  very  thick  vols.  Royal 
8vo.    1865.  12L  12s. 

With  Supplemental  Volume  to  the  above,  comprising  the  Statutes 
-       1865—72.    By  HORATIO  LLOYD,  Esq.,  Judge  of  County  Courts, 
and  Deputy -Chairman  of  Quarter  Sessions  for  Cheshire.      Together 
5  vols.     Royal  8vo.     1865—72.  157.  16*. 

Vol.  II.,  Part  L,  1878,  7s.  6<*.     Part  II.,  1874,  6*.    Part  III., 
1875, 16*.    Part  IV.,  1876,  6*.  6d.     Part  V.,  1877,  4*.  6cf.,  sewed. 
%*  Continued  Annually. 
"  When  ho  (Lord  Campbell)  was  upon  the  Bench  he  always  had  this  work  by  him, 
and  no  statute*  were  ever  referred  to  by  the  Bar,  which  he  could  not  find  in  it." 

Head's  Statutes  by  Heart;  being  a  System  of  Memoria 
Technica,  applied  to  Statutes,  and  embracing  Common  Law,  Chan- 
cery, Bankruptcy,  Criminal  Law,  Probate  and  Divorce,  and  Convey- 
ancing. By  FREDERICK  WILLIAM  HEAD,  of  the  Inner 
Temple,  Student-at-Law.    Demy  8vo.    1877.  Net,  Is.  Gd. 

%•  Atl  standard  Law  Works  are  If pt  in  £tocl',in  law  calf  and  other  bindings. 
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STATUTES.-Contt«««*. 

Lynch's  Statute  Law  of  1870,  for  the  use  of  Students  for 
the  Incorporated  Law  Society's  Examinations.   8vo.  S*wed.    Net,  Is. 
„     „    1872,  Net,  1*. ;  1873,  U.  6d. ;  1874, 1*. ;  1875, 1*. ;  1876, 1 9.  sewed. 
♦Public  General   Statutes,  royal  8vo,  issued  in  parts  and  in 
complete  volumes,  and  supplied  by  the  Publishers  of  this  Catalogue 
immediately  on  publication. 
•The    Revised    Edition    of  the    Statutes,  prepared 
under  the  direction  of  the  Statute  Law  Committee,  and  published 
by  the  authority  of  Her  Majesty's  Government.     Imperial  8vo. 
VoLl.— Henry  III.  to  James II.,  1235-1685    .    U  Is.  Orf. 

„   2.— Will.  &  Mary  to  10  Geo.  III.,  1688-1770    .10    0 

„    3.— 11  Geo.  III.  to  41  Geo.  Ill ,  1770-1800    .    0  17    0 

n    4.— 41  Geo.  III.  to  51  Geo.  III.,  1801-1811    .    0  18     0 

.,    5.-52  Geo*  III.  to  4  Geo.  IV.,  1812-1823    .15     0 

„    6.-5  Geo.  IV.  to  1  &  2  Will.  IV.,  1S24-1S31    .10    0 

„  7.-2  k  3  Will  IV.  to  6  &  7  WilL  IV.,  1831-1836  .  1  10  0 
„  8.-7  WiU.  IV.  &  1  Vict,  to  5  &  6  Vict,  1837-1842  .  1  12  6 
„    9.— 6  k  7  Vict,  to  9  &  10  Vict.,  1843-1846    .1116 

„  10.— 10  k  11  Vict  to  13  k  14  Vict,  1847-1850    .17     6 

„11.— 14  &  15  Vict,  to  16  k  17  Vict,  1851-1853    .14     0 

„  12.  -17  k  18  Vict,  to  19  k  20  Vict.,  1854-1856    .16     0 

„  13.— 20  Vict,  to  24  k  25  Vict.  1857-1861    .    1  10    0 

*#*  Volume  XIV.  in  preparation. 
•Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Session  of  1874.   Third  Edition,  imperial  8vo.   1/.  5*. 
*  Printed  by  Her  Majesty's  Printers,  and  Sold  by  Stevews  k  Sons. 
TORTS.— Addison  on  Wrongs  and  their  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.    By  C.  G.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracts."    Fourth  Edition.    By  F.  S.  P. 
WOLFERSTAN,Esq.,Barrister-at-Law.  Royal  8 vo.  1873.  XL  18*. 
TRADE  MARKS.— Rules  under  the  Trade  Marks'  Re- 
gistration Act,  187B  (by  Authority).  Sewed.    Net,  U. 
Mozley's   Trade    Marks    Registration.— A  Concise 
View  of  the  Law  and  Practice  of  Registration  of  Trade  Marks,  as 
altered  by  the  Trade  Marks  Registration  Act,  1875,  and  Amended 
Act,  1876,  and  the  Decisions  thereon.    With  an  Appendix  con- 
taining a  copy  of  the  above  Acts  and  Rules,  with  Directions  for 
Registration,  &c.     Also  the  Merchandise  Marks  Act,   1862.     By 
LIONEL  B.  MOZLE Y,  Solicitor  of  the  Supreme  Court.  Crown  8vo. 
1877.  8a.  6d.m 

"  Mr.  Mozley  has  done  his  n-ork  well,  and  his  book  furnishes  a  verj  Intelligible  guide 
to  a  rery  abstruse  subject." 

Sebastian  on  the  Law  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Registration,  and  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  Precedents  of  Injunctions,  Ac. ;  The  Trade  Marks  Regis- 
tration Acts,  1875 — 7,  and  the  Bales  and  Instructions  thereunder; 
The  Merchandise  Marks  Act,  1862,  and  other  Statutory  enact- 
ments; and  The  United  States  Statute,  1870;  And  a  copious  Index. 
By  LEWIS  BOYD  SEBASTIAN,  B.C.L.,  M.A.,  late  Exhibitioner 
of  Exeter  College,  and  Vincrian  Law  Scholar  in  the  University  of 
Oxford,  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  (Tnthe  Press.) 

Trade    Marks'    Journal.— 4to.      Sewed.    (Issued  weekly!) 

Nos.  1  to  117  are  now  ready.  Net,  each  Is. 

Index  to  Vol.  I.  (Nos.  1—47.)  Net,  Ss. 

Ditto,  Vol  II.  (Nos.  48—97.)  Net,  3*. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  caff  and  other  bindings. 
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TRADE  MARKS.-OmrtaiiedL 

Wood's  Law  Of  Trade  Marks. — Containing  the  Mer- 
chandise Marks'  Act,  1862,  and  the  Trade  Marks'  Registration  Act, 
1875 ;  with  the  Rules  thereunder,  and  Practical  Directions  for 
obtaining  Registration ;  with  Notes,  full  Table  of  Cases  and  Index. 
By  J.  BIGLAND  WOOD,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.     12mo.     1876.  5*. 

"  Mr.  Wood's  '  Table  of  Cases '  is  novel  and  ingenious,  each  case  beta*  diatingnhhH 

by  a  concise  description  in  a  parallel  column."— The  Jtheneewm,  June  24, 1876. 

TRAMWAYS.— Sutton's  Tramway  Acts.— The  Tramway  Acts 
of  the  United  Kingdom,  with  Notes  on  the  Law  and  Practice,  and 
an  Appendix  containing  the  Standing  Orders  of  Parliament,  Rnles 
of  the  Board  of  Trade  relating  to  Tramways,  and  Decisions  of  the 
Referees  with  respect  to  Locos  Standi.  By  HENRY  SUTTON, 
B.A.,  of  Lincoln's  Inn,  Barrister- at-Law.     Post  8vo.     1874.       12*. 

USES—  Jones  (W.  Hanbury)  on  Uses.— 8vo.    1862.       7*. 

VENDORS  AND  PURCHASERS,— Dart's  Vendors  and  Pur- 
chasers.— A  Treatise  on  the  Law  and  Practice  relating  to  Ven- 
dors and  Purchasers  of  Real  Estate.  By  J.  HENRY  DART,  of 
Lincoln's  Inn,  Esq..  one  of  the  Six  Conveyancing  Counsel  of  the 
High  Court  of  Justice,  Chancery  Division.  Fifth  Edition.  By 
the  AUTHOR  and  WILLIAM  BARBER,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.    2  vols.    Royal  8vo.     1876.  Zl.  13*.  64. 

"  A  standard  work  like  Mr.  Dart's  is  beyond  all  praise.  "—The  Law  Journal,  February 

13. 1876. 

VICE.— Amos  (Professor  Sheldon)  on  the  Laws  for 
the  Regulation  of  Vice. — A  comparative  Survey  of  Laws 
in  Force,  for  the  Prohibition,  Regulation,  and  Licensing  of  Vice  in 
England  and  other  Countries.  With  an  Appendix  giving  the  text 
of  Laws  and  Police  Regulations  as  they  now  exist  in  England,  in 
British  Dependencies,  in  the,  chief  towns  of  Continental  Europe, 
and  in  other  parts  of  the  world  ;  a  precise  narrative  of  the  passing 
of  the  English  Statutes;  and  an  Historical  Account  of  English 
Laws  and  Legislation  on  the  Bubject  from  the  earliest  times  to  the 
present  day.  By  SHELDON  AMOS,  M.A.,  Barrister-at-Law  and 
Professor  of  Jurisprudence  in  University  College,  London.  8vo. 
1877.  18*. 

WATERS.— Woolrych  on  the  Law  of  Waters.— Including 
Rights  in  the  Sea,  Kivers,  Canals,  Ac.    Second  Edition.    8vo.    1851. 

Goddard.—  Vide  "Easements."  Net>  10»- 

.WILLS.— Montriou.— Fufe  "  Indian  Law.*' 

Rawlinson's  Guide  to  Solicitors  on  taking   In- 
structions for  Wills.— 8vo.    1874.  4s. 
Theobald's  Concise  Treatise  on  the  Construc- 
tion Of  Wills.— With  Table  of  Cases  and  Full  Index.    By 
H.  S.  THEOBALD,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law, 
and  Fellow  of  Wadh&m  College,  Oxford.     8vo.     1876.  1/. 
"  Mr.  Theobald  has  certainly  given  evidence  of  extensive  investigation,  conscientious 
labour,  and  clear  exposition."— Law  Magazine,  May,  1877. 

"We  desire  to  record  our  decided  impression,  after  a  somewhat  careful  examination, 
that  this  is  a  book  of  great  ability  and  value.  It  bears  on  every  page  traces  of  care  and 
round  judgment.  It  Us  certain  to  prove  of  great  practical  usefulness,  for  it  supplies  a 
want  Which  was  beginning  to  be  distinctly  it\l."—SoUcUort'  Journal,  February  24, 1877. 

"His  arrangement  being  good,  and  bis  statement  of  the  effect  of  the  decisions  being 
clear,  his  work  cannot  fail  to  be  of  practical  utility,  and  as  such  wo  can  commend  it  to  the 
attention  of  the  profession."— Law  Timet,  December  24, 1876. 

"  It  is  remarkably  well  arranged,  and  its  contents  embrace  all  the  principal  heads  on 
the  subject  •— Law  Journal,  Febiuary  8,  1877. 

Williams.— Fide  "  Executors." 
WINDOW   LIGHTS.— Woolrych.-- Vide  "Lights." 
W  RONGS.—  Vide  "Torts." 

*#*  AH  standard  Law  Wcrl*  are  lept  in  Stock,  in  late  calf  and  other  bindings. 
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STEVENS  AND  SONS  HOLD  THE  QUIRE  STOCK  OF  THE 
FOLLOWING,  AND  HAVE  A  LARGE  STOCK  OF  SECOND- 
HAND REPORTS. -PRICES  ON  APPLICATION 

Adolphus  and  Ellis,  Queen's  Bench,  12  vols.,  1834-40. 

„      N.  S.  15  vols.,  1841-50. 
Barnewall  and  Adolphus,  King's  Bench,  5  vols.,  1830-34. 

„  „    Alderson,  „         5  vols.,  1817-22. 

„  „    Cress  well,  „    *  10  vols.,  1822-30. 

Barron  and  Austin,  Election  Cases,  1  vol.,  1842. 
Barron  and  Arnold,       „  „    1  vol.,  1843  46. 

Beavan,  Bolls  Court,  1838-66. 
Bell,  Crown  Cases,  1  vol,  1858-60. 
Calthrop,  King's  Bench,  1  vol,  1609-18. 
Cary,  Chancery,  1  vol.,  1557-1604. 

Central   Criminal   Court    Sessions  Papers  (j*ub- 
lishcd  after  every  Session). 

Clark  and  Finnelly,  House  of  Lords,  12  vols.,  1S31-46. 
Craig  and  Phillips,  Chancery,  1  vol.,  1841. 
Common  Bench  Reports,  vols.  1  to  8, 1845-9. 
Cooper  temp.  Cottenham,  Chancery,  2  vols.,  1834-48. 

„  temp.  Eldon,  Chancery,  1  vol.,  1815. 

Dearsley,  Crown  Cases,  1  vol.,  1852-56. 

„  and  Bell,  Crown  Cases,  1  vol,  1856-58. 

De  Gex,  Macnaghten  and  Gordon. 

Chancery,  8  vol*,  1851-57 

„         and  Jones,  „       4  vols.,  1857-60. 

„         Fisher  and  Jones,      „        4  voU.,  1860-62. 

„         Jones  and  Smith,      „       4  vol*.,  1862-G6. 
De  Gex,  Bankruptcy  Appeals,  1  vol.,  1845-48. 

„         Fisher  and  Jones,  „      1  part,  1800. 

„         Jones  and  Smith,  „      1  voL,  1862-65. 
Denison,  Crown  Cases.     2  vols.,  1844 — 52. 
Dow  and  Clark,  House  of  Lords,  2  vols.,  1827-32. 
D  re  wry,  4  vols.    1852—59. 
Drewry  and  Smale,  Chancery,  2  vols.,  1860-65. 
Exchequer  Reports,  (Welsby,  Hurlstone  and   Gordon,)  11 

vols.,  1847-56. 
Foster  and  Finlason,  Nisi  Prius,  4  vols.,  1858-67. 
Haggard,  Consistory,  2  vols.,  1789-1821. 

„  Ecclesiastical,  3  vols,  and  vol.  4,  parts  1  and  2,  1827-33. 

Harrison  and  Rutherford,  Common  Pleas,  1  voL,1866— 68. 
*#*  AU  Law  Reports  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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Hop  wood  and  Colt  man,  Registration  Cases,  vols.  1  and 

2,  parts  1,  2,  3,  4  and  5,  1868-77. 
Hurlstone  and  Coltman,  Exchequer  *  4  vols.,  1S62-65. 
Jacob,  Chancery,  1  vol.,  1821-22. 
Jurist,  The  Reports  in  all  the -Courts,  1837— G6. 
Keen,  Chancery  (Rolls  Court),  2  vols.,  1836-3S. 
Knapp  and  Ombler,  Election  Cases,  1  vol,  1S34. 
Leigh  and  Cave,* Crown  Cases,  1  vol.,  1S61-5. 
Lloyd  and  Goold,  Temp.  Sugden,  Irish  Chancery,  1  vol.,  132T. 
Lutwyche,  Registration  Cases,  2  vols.,  1843-53. 
Macnaghten  and  Gordon,  Chancery,  3  vols.,  1340-51. 
Macrory,  Patent  Cases,  2  parts,  1836-54. 
McCleland,  Exchequer,  1  vol.,  1824. 

„  and  Younge,  Exchequer,  1  vol.,  1825. 

Moody  and  Malkin,  NLriPrius,  1  vol.,  lS::7-30. 
Moore,  Privy  Council  Cases,  15  vols.,  1836-62. 

„         Ditto    N.S.,  9  vols.,  1862-73. 

„  Indian  Appeals,  14  vols.,  1836-73. 

„  Gorhani  Case. 

Mylne  and  Craig,  Chancery,  5  vols.,  1836  46. 

„  „      Keen,  Chancery,  3  vols.,  1833-35. 

Nelson,  Chancery,  1  voL,  1625-03. 
Peake,  Nisi  Prius,  2  vols.,  1700-1812. 
Phillips,  Chancery,  2  vols.,  1S41-0. 
Ridgway,  Irish  Appeals,  3  vols.,  1784  96. 
Rose,  Bankruptcy,  2  vol*.,  1810-16. 
Russell  and  Mylne,  Chancery,  2  vols.,  1329-31. 

„  and  Ryan,  Crown  Cases,  1  voL,  1790-1323. 

Sessions  Cases,  King's  Bench,  1  voL,  1710  48. 
Simons,  Vice-Chancellors',  17  \o!s.,  1326-10. 
„     New  Series,         „      2  vols.,  1850-2. 
„    and  Stuart  „     2  vols.,  1822-6. 
Stuart   Cases  selected  from  tho3e  heard  and  determined  in  I  he 

Vice- Admiralty  Court  at  Quebec,  2  vols.  1S36-75. 
Tothill,  Chancery,  1  vol.,  1550-1646. 
Webster,  Patent  Cases,  vols.  1  and  2,  part  1,  1844-55. 
Wolferstan  and  Dow,  Election,  1  vol.,  1856-8. 

„  and  Bristow,  2  vols.,  1859-65. 

Younge,  Exchequer  Equity,  1S30-2. 

„  and  Col  Iyer,  Chancery,  2  vols.,  1841-43. 

„  and  JerviS,  Exchequer,  3  vola.,  182o-30. 


V  ESTIMATES    ON    APPLICATION, 
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STEVENS  AND  SONS 

(Late  Stevens  axd  Nobtos), 

lab)  yubli5f)cc3,  fcooftsrUct*,  an)  importers, 
119,  CHANCERY  LANE,  LONDON,  W.C. 

(Lato  of  Ball  Yard,  Lincoln's  Inn). 
Established  1810. 
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STEVENS    AND    SONS 

EXECUTE  ALL  BINDING   IN  THE  BEST  MANNER,  AT 
MODERATE  PRICES,  AND  WITH  DISPATCH. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 


All  Standard  Law  Works  kept  in  stock  in  Library  Bindings. 
LIBRARIES    PURCHASED    OR    VALUED. 

_ f 

A  Large  Stock  of  Second  Hand  Reports  and 
Text  Books  on  Sale. 


PRIVATE  ACTS  OF  PARLIAMENT. 

The  Publishers  of  this  Catalogue  possess  the  largest 
known  Collection  of  above  (including  Public  and  Local), 
and  can  supply  single  copies  commencing  from  a  very 
early  period. 
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MW  WORKS  AUD  HEW  EDITIONS. 


Chalmers'  Digest  of  the  Law  of  Bills  of  Exchange, 
Promissory  Notes,  Checks,  &c.  By  M.  D.  E.  & 
Chalmers,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

Chitty  on  Bills  of  Exchange  and  Promissory 
Notes.— Eleventh  Edition.  By  /.  A.  Russell,  Esq.,  Q.C.,  Judge  of 
County  Courts.     (In  the  Press.) 

Chitty's  Forms— Eleventh  Edition.  By  Thomas  Chitty  and  Thomas 
Willes  Chitty,  Esqrs. 

Dixon's  Law  of  the  Farm.— Fourth  Edition.  By  Henry 
Perkins,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

Kent's  Commentary  on  International  Law.-— 
Second  Edition.  Revised  with  Notes  and  Cases.  By  /.  T.  Ahdy, 
LL.D.,  Judge  of  County  Courts.     (Nearly  ready.) 

Lowndes'  Law  of  General  Average.— English  and 
Foreign.  Third  Edition.  By  Richard  Lowndes.  Author  of  "The 
Admiralty  Law  of  Collisions  at  Sea."    (In  the  Press.) 

Pitt -Lewis'  County  Court  Practice.  —  A  complete 
Practice  of  the  County  Courts,  including  Admiralty  and  Bank- 
ruptcy, embodying  the  Act,  Rules,  Forms,  and  Costs,  with  Table  of 
Cases  and  full  Index.  By  G.  Pitt-Lewis,  of  the  Middle  Temple  and 
Western  Circuit,  Esq.,  Barrister-at-Law,  sometime  Holder  of  the 
Studentships  of  the  Four  Inns  of  Court. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Ninth  Edition.  By  Horace  Smith,  of  the 
Inner  Temple,  Esq.,  Barrister-at-Law.     (Nearly  ready.) 

Russell's  Treatise  on  the  Duty  and  Power  of  an 
Arbitrator,  and  the  Law  of  Submissions  and 
A w  a  r d  S.  By  Francis  Russell,  Esq. ,  Recorder  of  Tenterden.  Fifth 
Edition.     (Just  ready.) 

Sale,  The  Contract  of,  with  a  View  to  its  Codifica- 
tion. By  Arthur  Cohen,  Q.C.,  Frederic  Thompson,  of  Lincoln's  Inn, 
and  H.  D.  Warr,  of  the  Middle  Temple,  Esq*.,  Barristers-at-Law. 

Sebastian  on  the  Law  of  Trade  Marks.  By  L.  B. 
Sebastian,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.      (In  the  Press.) 

Seton's  Forms  of  Decrees,  Judgments,  and  Orders 
in  the  High  Court  of  Justice  and  Courts  of 
Appeal,  having  especial  reference  to  the  Chancery  Division. 
Fourth  Edition.  With  Practical  Notes.  By  R.  H.  Leach,  Esq., 
Senior  Registrar  of  the  Chancery  Division  of  the  High  Court  of 
Justice,  F.  G.  A.  Williams,  of  the  Inner  Temple,  Esq.,  and  H.  W. 
May,  of  Lincoln's  Inn,  Esq.,  Barristers-at-Law.  In  2 vols.,  royal  8vo. 
(V6L  II.  in  the  Press.) 

Smith's  Manual  of  Equity  Jurisprudence.— Twelfth 
Edition.  By  Josiah  W.  Smith,  B.C.L.,  Q.C.,  Judge  of  County  Courts. 
(In  the  Press.) 

Wilson's  Judicature  Acts,  Rules,  and  Forms.— Second 
Edition.  Revired  and  Fnlarged  by  Arthur  Wilson  of  the  Inner 
Temple,  Eeq.,  Barrister-at-Law.  (Kcarly  ready.) 
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Seton's  Forms  of  Decrees,  Judgments,  and  Orders,  in  the 

High  Court  of  Justice  and  Courts  of  Appeal,  having  especial  reference  to  the  Chancery 
DivLioii ;  with  Practical  Notes.  Fourth  Edition.  Bv  R.  H.  LEACH,  Esq.,  one  of  the 
Registrars  of  the  Supreme  Court  of  Judicature,  and  Senior  Registrar  of  the  Chancery 
Division;  F.  G.  A.  WILLI  AMS,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law :  and 
H  EN  RY  W.  MAY,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  In  2  vols.  Royal  Svo. 
Vol.1.    1877.    Price  11. 10s.  cloth.  (Vol.  II.  in  the  press.) 

Williams'  Law  and  Practice  in  Bankruptcy Comprising 

the  Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy  Repeal  and  Insolvent  Court 
Act  of  1869,  and  the  Rules  and  Forms  made  under  those  Acta.  Sec<tnd  El  it  ion.  By 
ROLAND  VAUGHAN  WILLIAMS,  of  Lincoln's  Inn,  and  WALTER  VAUGHAN 
WILLIAMS,  of  the  Inner  Temple,  assisted  by  Francis  Hallett  Hardcastle,  of 
the  Inner  Temple,  Esqrs.,  Barristers-at-Law.    Demy  Svo.    1S76.     Price  11.  Ss.  cloth* 

"It  uould  be  difficult  to  speak  in  Wins  of  undue  praise  of  the  preseDt  work The 

profession  has  now  one  of  the  best,  if  not  the  best  treatise  on  the  Law  of  Bankruptcy." 

Addison  on  Contracts.— Being  a  Treatise  on  the  Law  of 

Contracts.  By  C.  G.  ADDISON,  Esq.,  Author  of  the  ••  Law  of  Torts."  Seventh 
Edition.  By  L.  W.  CAVE,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder 
of  Lincoln.    /loyal  Sod.    1875.    Price  11.  18*.  cloth. 

"  At  present  this  •■»  by  tar  the  b>>«t  W>k  upon  the  Law  uf  Contract  possessed  by  the  profession  ; 
and  It  is  a  th^n  ;  „l:ly  p.uc'jiail  bock."— Zatc  Times. 

Addison  on  rvrojg'i  and  their  Remedies;  being  a  Treatise 

on  tne  i*w  of  lores.    Fourth  Edition.    Hy  F.  S.  P.  WOLFEKSTAX,  Esq.,  Barrister. 

at- J  aw.     I.  opal  6 tv.    187.1.     Price  11.  lot.  cloth* 

Wharton's  Law  Lexicon,  or  Dictionary  of  Jurisprudence, 

ExplaLiiiitf  the  Technical  Words  and  Phrases  employed  in  the  several  Departments 
of  Kr-rVsh  Law  ;  including  thj  \jlv\  -us  Lc^ral  Terms"  used  in  Commercial  Business; 
with  •  Ex  i /..in  i .  ,ry  as  well  as  Literal  translation  of  the  Latin  Maxims  contained  in 
the  Writing  of  the  Ancient  and  Modern  Commentators.  Siith  Edition.  Revised 
in  accordance  with  the  Judicature  Acts,  by  J.  SHIRESS  WILL,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     Super-royal  Svo.    1876.     Price  21.  2s.  cloth. 

"  As  a  work  of  reference  for  the  library,  the  handsome  and  elaborate  edition  of  'Wharton's 
Law  Lexicon '  which  Mr.  Shiress  Will  has  produced,  rauat  supersede  all  former  issues  of  that  well- 
kuowa  work." — Lav  Magazine  aiul  Review,  August,  1976. 

FitzGerald's  Public  Health  and  Rivers  Pollution  Prevention 

Acts. — The  Law  relating  to  Public  Health  and  Local  Government,  as  contained  in  the 
Fublio  Health  Act,  1875.    With  Introduction  and  Notes  showing  all  the  Alterations  in 
the  Existing  Law ;  with  References  to  all  the  Cases  Decided  on  Sections  of  Former  Acts, 
which  ore  re-enacted  in  this  Act,  together  with  a  Supplement  containing  "The  Rivers 
Pom  •    .  >n  Ppkv*  -no*  Act,  1870."     '  Villi  Explain  t  vy  Introduction,  Notes,  Cases, 
ami  liii  ok.    I3y  G  s . l.  A  LD  A.  R.  MTZ'iER  ALL),  of  Lincoln's  Inn,  Esq.,  Barrister-at- 
Low.     JCoyal  .s'i   .     l«S7o.     PiLoV.ls.  cetih. 
V*  The  Si:iviL*ue:.t,  ^om\:::iin»j  "Tm^Livca  Pollution  Prevention  Act,  1876," 
n  .  y  »«e  Luvl  do: -anilely.     Price  3.s.  6d.  cloth. 
"Mr.  G.  .'.  V.    *        i  ,.•  .   v,   r»  s..iip!oviu  bj  the  Oovurnn<eiit  hi  the  pivtviratir-n  of  the  Act  of 
IfeT",  :.  •'.  ip  the .  i  ;«.  «  !-ivc.jx'I>  well  fitted  to  comment  upon  its  provisions  ani  di*c-**  the  judicial 
d.  t-i.sf..  *  .v  i.cli  ii«w-  becu  engrafted  on  the  older  statutes  incorporated  hi  if."—  /  ail  J/jfi  Gazette, 
Aj.mI  :'   l*7f. 

Farwell  on  Powers — A  Concise  Treatise  on  Fevers.     By 

GEOitGE  FARWELL,  B.A.,  of  Lincoln's  lim,  Ban-I  ter-.it-I.aw.  Itemy  bvo.  1874. 
Price  11.  Is.  rh.  .'<. 

"  We  icc<,iii»h..u  Mr.  Fn. \u-.l&  book  as  couttiiiintf  within  a  small  compass  *hat  would  other- 
wise have  to  hv  s  mght  out  in  ilie  p  •  :m  «  f  h  mdrcd*  of  c.outubu^  i  i*p  irts." — The  Law,  Nov.  1877. 

Pritchard's  Quarter  Sessions.— The  Jurisdiction,  Practice, 

and  Procedure  of  the  Quarter  Sessions  in  Criminal,  Civil,  and  Appellate  Matters,  By 
THOMAS  SIRRELL  PR1TCHARD,  of  the  Inner  Temple,  Barrister-at-Law, 
Recorder  of  Wenlock.     Thick  Svo.    1875.    Price  21.  2s.  cloth. 

<>  We  congratulate  Mr.  Pritchard  on  the  state  of  order  he  has  produced  out  of  the  chaotic  mass 
be  has  dealt  with,  and  we  think  much  credit  is  due  to  hiin  for  his  evident  painstaking."— law 
Journal,  April  24,  1875. 

Erowie's  (G.)  Principles  and  Practice  of  the  Court  for 

Phoreeand  Matrimonial  Causes,  with  the  Statutes,  Rules,  Fees  and  Foims  relating 
thereto.  Third  Edition.  By  GEORGE  BROWNE,  Esq.,  Barrister-at-Law.  8w>. 
1876.    Price  11.  4s.  cloth. 

"  Mr.  G.  Brown*  fully  deserves  all  the  credit  which  from  time  to  time  has  been  bestowed  on  htm, 
not  ouly  by  reviewers,  but  also  by  practitioners  of  both  branches  of  the  profession,  for  his 
4 Treatise  en  the  Law  and  Practice  of  Divorce;'  and  we  welcome  heartily  this  third  edition  of 
his  careful  and  exhaustive  work."— Law  Journal,  April  15,  1876. 

*#*  All  Standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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